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MEMORANDA. 

Mr.  Chief  Justice  Cassoday  took  no  part  in  the  decision  of  cases  which 
were  argued  or  submitted  on  or  after  November  26,  1907. 

Mr.  Justice  Bashfobd  took  no  part  in  the  decision  of  those  cases  which 
were  argued  or  submitted  prior  to  January  8,  1908. 


ERRATA. 
Vol.  130. 

Page  386,  line  8.    For  delay  its  validity,  read  deny  it  validity. 
**    566.  Transpose  the  last  two  lines. 

Vol.  131. 
Page  489,  line  —4.    For  151,  read  157. 

Vol.  133. 
Page  689,  line  —8.    For  prescription,  read  proscnption. 
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IN  MEMORIAM. 


JOHN  B.  OASSODAY. 

On  the  7tli  day  of  January,  1908,  Mr.  John  M.  White- 
head of  Janesville  addressed  the  court  and  stated  that  the 
Bock  County  Bar  Association  would  preserve  in  the  minutes 
of  its  proceedings  in  memory  of  the  late  Chief  Justice  Oas- 
SOD  AT  the  following: 

Memorial  of  the  Rock  County  Bar  AuodatUm. 

John  B.  Cassodat  was  born  in  Fairfield,  Herkimer  countTt  Neiw 
Tork,  July  7,  1830.  He  died'  "in  a  good  old  age,  fuU  of  days  and 
honor/*  at  his  home  in  Madison,  December  80,  1907. 

Preparatory  to  his  legal  stadles,  which  he  pursued  at  the  Uni- 
verBity  of  Michigan  and  the  Albany  Law  School,  he  had  had  an 
academic  training.  When  ready  to  begin  the  practice  of  his  pro- 
fession he  came  to  Wisconsin,  settled  in  Janesville,  and  was  ad- 
mitted to  the  bar  July  18,  1857.  He  and  the  state  were  both  young. 
His  opportunity  and  ardor  met  and  were  wedded  at  once.  Here 
he  met  his  heart's  desire.  Here  he  ran  his  noble  career,  practicing 
law  without  interruption  until  he  was  elevated  to  the  supreme 
court,  by  the  appointment  of  the  governor,  on  November  11,  1880, 
and  thereafter  serving  the  state  of  his  first  love  as  supreme  judge 
until  the  end  of  his  life. 

Mr.  Cassoday,  for  the  greater  part  of  the  time  that  he  practiced 
law  in  Janesville,  was  associated  with  others  in  business,  first  with 
the  late  Judges  ]^ennett  and  Gibbs.  the  firm  name  being  Bennett, 
Cassoday  Jb  Oibbs,  1858-1865;  then  with  the  late  Willard  Merrill, 
under  the  firm  name  of  Cassoday  Jb  Merrill,  1868-1873;  and  finally 
with  £.  F.  Carpenter,  the  firm  being  Cassoday  &  Carpenter, 
1875-1880. 

At  the  Rock  county  bar  Mr.  Cassodat  from  the  first  came  in  com- 
petition with  lawyers  of  high  standing.  He  contested  successfully 
for  the  leadership  of  the  bar  with  such  antagonists  as  H.  S.  Conger, 
John  R.  Burnett,  John  Winans,  I.  C.  Sloan,  Matt  H.  Carpenter,  and 
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many  others.  This  sort  of  competition  always  offers  to  a  man  of 
the  right  type  an  opportunity  which.  If  improved,  is  bound  to  make 
him  a  good  lawyer,  and  Mr.  Cassodat,  appreciating  the  opportunity 
thus  presented  to  him,  pursued  his  profession  in  Janesville  with  an 
unremitting  Industry,  with  an  assiduous  attention  to  business, 
with  an  integrity  never  questioned,  and  with  a  gracious  manner 
which  gained  the  confidence  of  the  people  and  attracted  them  as 
clients  to  his  office.  The  records  of  the  court  show  that,  as  the 
time  passed  over  his  head,  Mr.  Cassodat's  hold  upon  the  affairs  of 
the  community  strengthened  so  that,  for  a  great  while  before  his 
promotion  to  the  supr^ne  bench,  there  were  few  causes  of  any  con- 
sequence arising  in  his  county  and  circuit  in  which  he  was  not  of 
counsel.  From  such  a  practice,  in  the  prime  of  life,  Mr.  Cassodat 
was  naturally  promoted  to  our  highest  state  court  After  twenty- 
three  years  of  untiring  professional  activity  in  Janesville  he  came 
to  Madison,  well  prepared  for  his  judicial  occupation.  An  honor- 
able ambition  creditably  to  perform  every  piece  of  work  intrusted 
to  him  had  been  the  Impelling  force  of  his  whole  professional  life. 
This  ambition  was  not  sated,  only  fairly  awakened  within  him, 
when  the  new  field  of  Judicial  endeavor  was  thus  opened  to  his 
view.  His  high  equipment  for  the  performance  of  his  Judicial  du- 
ties was  his  habitual  purpose  to  do  as  well  as  he  could  every  task 
undertaken;  and  this  equipmnit  never  got  worn  or  shattered.  It 
was  always  firm  and  solid  in  every  part  and  Joint  His  mind  stored 
with  the  fruits  of  all  his  industrious  years  as  a  practitioner,  he 
settled  down  to  the  arduous  labors  which  devolved  upon  him  as  a 
justice  of  the  supreme  court  for  a  long  stretch  of  twenty-seven  years 
as  readily  and  complacently  as  if  Judicial  work  were  the  lightest 
and  gayest  of  recreations.  Hitherto  he  had  been  unsparing  of  his 
physical  strength,  but  from  the  time  he  took  his  seat  upon  the  bench 
he  carefully  guarded  his  health,  dismissed  worry,  sunned  every  re> 
cess  of  his  brain,  and  so  built  up  greater  bodily  vigor  than  he  had 
ever  before  enjoyed,  and  prolonged  his  life  until  a. judicial  career 
of  unusual  length  and  usefulness  was  closed  while  yet  his  faculties 
dominated  all  the  infirmities  and  weaknesses  incident  to  advanced 
age.  He  died,  as  his  friends  knew  he  desired  to  die,  with  the  har- 
ness on. 

The  University  called  upon  Justice  Cassodat  for  services  during 
the  years  1885-1889,  when  he  was  a  lecturer  in  the  law  school  upon 
the  subject  of  "Wills."  The  men  who  were  then  his  pupils  speak 
of  him  and  of  his  instruction  and  his  personality  with  the  highest 
appreciation  and  regard. 

Mr.  Cassodat,  though  always  a  lawyer,  devoting  heart  and  brain 
to  his  profession,  had  a  lively  sense  of  his  duty  as  a  citizen.    He 
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bore  his  part  in  politics.  He  was  a  Republican  from  the  organiza- 
tion of  that  party.  Its  principles  and  its  candidates  had  in  him  an 
ardent  adTOcatei  He  lived  during  the  most  stormy  period  of  the  re- 
pnbUa  The  public  questions  of  his  day — slavery,  rebellion,  and  re- 
construction— ^were  studied  with  the  assiduity  with  which  he  ap- 
plied himself  to  the  mastery  of  legal  propositions.  His  fellow-citi- 
zens, knowing  and  trusting  him  as  they  did,  recognized  his  fitness 
for  public  life,  and  his  party,  appreciating  the  value  of  his  politi- 
cal services,  often  urged  him  to  accept  political  honors,  but  for  the 
most  part  he  chose  rather  to  advocate  his  party's  cause  and  to  help 
other  men  to  rise,  content  himself  to  serve  as  a  delegate  to  the  local, 
state,  and  national  conventions  of  his  party;  to  hold  himself  in 
readiness  to  take  the  stump  during  campaigns;  and,  as  a  party  coun- 
selor, to  give  his  advice  when  circumstances  required.  In  1865  he 
gave  a  winter  to  the  service  of  the  state  in  the  legislature.  In  1877 
he  was  again  member  of  the  Assembly,  and  at  tills  session  was  the 
speaker. 

Mr.  Cassoday  was  of  medium  stature  and  of  slight  build.  He  was 
a  good  Jury  lawyer.  Upon  the  stump  and  on  special  occasions  he 
was  a  popular  speaker.  He  was  possessed  of  a  fine,  resonant  voice, 
his  manner  of  speaking  was  earnest  and  convincing,  his  counte- 
nance was  animated  and  invited  the  confidence  of  his  hearers.  He 
was  not  a  rhetorician,  but  his  subject  was  always  well  studied  and 
interestingly  Illustrated  from  his  ample  stores  of  knowledge  of  his- 
tory and  of  public  men.  He  was  able  without  trick  or  guile  to  carry 
along  with  him  in  close  sympathy  a  miscellaneous  audience  better 
than  most  men  are  able  to  do. 

On  June  €,  1858,  Mr.  Cassodat  united  with  the  First  Congrega^ 
tional  Church  of  Janesville  on  confession.  The  occasion  followed  a 
great  revival,  and  a  large  number  of  those  who  were  for  many  years 
prominent  In  the  city's  life  stood  with  Mr.  Cassodat  and  accepted 
the  covenant  of  the  church.  After  that  day  he  participated  actively 
in  church  work  and  taught  in  the  Sunday  school.  Among  those  who 
united  with  the  church  at  the  same  time  was  Mary  P.  Spalding. 
Her  father  was  one  of  the  charter  members  of  the  church  and  one 
of  Rock  county's  most  respected  citizens.  On  February  21,  1860, 
she  became  the  wife  of  Mr.  Cassodat.  Of  this  union  there  were 
horn  four  daughters  and  a  son,  all  of  whom  survive.  Mrs.  Casso- 
day  died  June  26,  1900. 

Mr.  Cassodat  lived  his  life  in  Janesville  as  a  practicing  attorney 
among  and  as  one  of  the  people.  He  was  a  good,  open-hearted,  self- 
respecting  citizen,  a  fast  friend,  a  kindly  neighbor.  In  that  com- 
munity he  was  simply  known  as  "Mr."  Cassodat.  Many  who  were 
then  children  but  are  now  men  and  women,  and  a  few  who  were 
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then  in  the  prime  of  life  but  are  now  old,  all  alike,  cherish  his 
memory  with  an  affectionate  regard  which  is  a  reward  beyond  price 
to  any  man  for  liying  a  good  life.  May  his  life  and  example  inspire 
the  members  of  this  Association,  young  and  old,  to  pursue  such  a 
course  of  life  and  conduct  that  the  end  of  life  may  be  as  the  begin- 
ning— full  of  hope  and  promise. 


Mr.  Whitehead  then  spoke  as  foUows: 

May  it  please  the  Court: — In  behalf  of  the  bar  of  Rock  county  I 
haye  presented  the  minutes  of  its  action  commemorative  of  the  late 
Chief  Justice  Cassodat  in  the  hope  that  it  may  be  received  by  and 
spread  upon  the  records  of  this  court. 

It  happens  that  I,  the  youngest  member  of  the  committee,  who 
came  to  the  bar  two  or  three  years  after  Mr.  Cassodat  had  laid  aside 
professional  and  taken  up  judicial  duties,  who  had  never  known 
him  during  his  long  residence  in  Janesvllle,  and  who  cannot  ade- 
quately speak  of  his  career  as  a  practitioner  at  the  bar  from  the 
lack  of  contact  with  him  during  that  part  of  his  life  and  of  per- 
sonal observation  of  him  and  of  his  work  as  a  lawyer,  am  left  diffi- 
dently to  offer  the  memorial  of  the  bar  of  Rock  county,  and  to  speak 
with  a  painful  sense  of  my  insufficiency  of  him  whose  benignant 
eyes  will  no  more  look  down  from  that  exalted  seat  upon  the  advo- 
cate who  from  day  to  day  will  stand  before  the  court  to  perform 
his  part  in  the  adjustment  of  the  controversies  of  the  people. 

tVhen  I  came  to  Janesvllle  Mr.  Cassoday's  methods  and  conduct 
of  cases  were  a  tradition  often  repeated  among  the  lawyers.  I 
heard  frequently  of  his  intense  industry  before  I  knew  the  man  per- 
sonally, and  of  the  probity  of  his  life  from  those  who  had  been 
clients. 

An  incident  or  two  from  my  brother  Carpenter,  mentioned  since 
we  met  upon  this  committee,  will  illustrate  fully  the  standards  of 
practice  which  he  observed.  A  party  came  into  his  office  to  talk 
over  a  lawsuit  Mr.  Cassoday  said,  "What  kind  of  evidence  have 
you  got?"  The  would-be  client  asked  in  return,  "What  kind  of  evi- 
dence do  you  want?"  Mr.  Cassodat  eyed  him  sharply  for  a  mo- 
ment and  repeated  his  quei^on  in  somewhat  emphatic  tones,  "I 
asked  you  what  kind  of  evidence  you  had."  The  result,  as  might 
have  been  expected  from  the  few  words  quoted,  was  that  the  man 
was  rather  summarily  dismissed  from  the  office.  Again,  when  Mr. 
Cassoday  had  barely  been  informed  that  he  had  been  appointed  a 
Justice  of  this  court  by  the  governor,  an  old  and  valued  client  called 
with  some  important  papers  upon  which  he  wished  counsel.    Mr. 
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Cassodat  Bald,  "I  have  Just  been  i^pointed  a  justice  of  the  supreme 
court  and  I  can  no  longer  practice  law.  Tou  will  have  to  seek  ooun- 
ee]  of  some  one  else."  The  remonstrances  of  his  client  were  in  rain. 
Mr.  Cassodat  adhered  to  the  position  he  took.  His  cUent  sought 
other  counsel. 

I  think  that  every  one  of  the  present  members  of  the  Rock  county 
bsr  enjoyed  a  more  or  less  extended  personal  acauaintance  with 
Chief  Justice  Cassodat.  If  they  did  not  know  him  in  the  early 
days  as  a  lawyer  they  have  known  him  in  the  later  part  of  his  life, 
Bereral  of  them  as  students  in  his  classes  at  the  XJnlyersity,  nearly 
all  of  them,  perhaps,  as  their  causes  hare  been  heard  here  in  court 
The  most  of  us  In  Janesrllle  have  very  dear  memories  of  kind  greet- 
ings and  encouraging  words  which  we  have  received  from  him  as  he 
has  visited  us  from  time  to  time  in  our  offices  in  Janesville;  for  it 
was  his  custom  occasionally  to  come  to  Janesville  and  make  the 
rounds  of  the  lawyers'  offices  and  of  the  stores  and  places  of  busi- 
ness of  his  old  friends  and  clients.  These  visits  were  a  delight  to 
him  because  he  was  kind  and  neighborly,  and  to  us  who  were  fa- 
vored by  his  calls  because  we  were  helped.  It  saddens  us  to  think 
that  we  shall  not  see  him  again  on  the  streets  of  our  city. 

Judge  Cassodat  had  an  unusual  memory,  and  in  his  reminiscent 
moods  he  could  call  up  for  us  younger  members  of  the  bar  vivid 
pictures  of  the  men  who  have  long  since  passed  out  of  sight  forever, 
of  the  causes  in  the  trial  of  which  they  had  won  fame,  of  the  judges 
who  had  presided  at  those  trials,  and  of  all  the  picturesque  settings 
of  the  courts  of  the  early  day  in  which  he  had  practiced. 

Mr.  Cassodat  Is  affectionately  remembered  in  Janesville  by  many 
people  today.  A  single  Incident  which  I  may  relate  Illustrates  the 
reason  why  he  is  not  forgotten  in  his  old  home  city.  In  front  of 
the  house  where  he  lived  for  many  years  is  a  small  park.  It  was  a 
playground  for  the  diildren  of  the  neighborhood.  A  man  who  was 
then  a  boy  told  me  within  a  day  or  two  that  he  used  to  play  with 
the  neighborhood  boys  upon  that  park.  The  noise  would  have  dls- . 
tnrbed  some  men,  but  Mr.  Cassodat,  instead  of  showing  annoyance 
at  the  presence  of  the  boys  in  the  park,  would  often  go  out  and  sit 
down  with  them  upon  the  grass  and  engage  them  in  interesting  and 
profitable  conversation.  My  friend  who  gives  me  this  story  says 
that  he  will  never  forget  his  meetings  with  Mr.  Cassodat  in  this 
way  upon  the  park  when  he  was  a  boy  engaged  in  his  boyish  sports. 

Janesville  was  the  home  of  his  youth;  there  he  began  the  practice 
of  his  profoteion;  there  he  was  married;   there  his  children  were 
bom;  tiiere  he  made  a  lasting  impression  upon  his  neighbors'  chil- 
dren: there  were  the  old  friends,  the  friends  not  of  the  day  of  his 
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fame  and  exaltation,  but  of  his  obscurity  and  struggle  with  adver- 
sity; and  there  was  no  place  so  dear  to  him  as  the  scene  of  his 
early  struggles,  and  no  friends  like  the  old  friends.  Judge  Casso- 
day loved  to  talk  about  "Old  Rock/'  about  her  farmers,  her  busi- 
ness and  professional  men,  her  politicians, — ^in  fact,  about  all  her 
people  and  concerns.  If  you  were  to  speak  well  of  the  men  of  "Old 
Rock,"  you  could  find  your  way  into  his  heart;  if  you  spoke  ill  of 
them,  you  brought  displeasure  to  him  and  discomfort  to  yourself. 

The  life  of  the  Chief  Justice  has  come  to  an  end.  It  began  many 
years  ago  in  humble  circumstances.  He  was  not  overawed  by  the 
difficulties  which  confronted  him,  but  he  was  possessed  of  a  heroic 
soul.  He  determined  to  make  the  most  of  the  faculties  with  which 
he  was  endowed,  and  from  boyhood  to  manhood,  from  manhood  to 
old  age,  from  obscurity  to  fame,  all  through  his  life,  he  was  domi- 
nated by  the  purpose  to  do  as  well  as  it  could  be  dona  vrhatever  was 
given  to  him  to  do.  What  a  noble  standard  he  set  for  himself! 
How  nobly  he  strove  to  bring  his  conduct  and  life  up  to  it!  How 
well  he  succeeded,  let  the  years  of  his  service  to  his  profession  and 
his  state  testify,  as  they  will  testify,  in  the  imperishable  records  of 
this  court,  as  long  as  the  court  endures. 

Mr.  L.  J.  Nash  of  Manitowoc  then  presented  the  following 

Memorial  of  the  State  Bar  Association, 

May  it  please  your  Honors: — Since  the  organization  of  this  court 
the  Angel  of  Death  has  now  claimed  for  the  third  time  its  sitting 
Chief  Justice,  and  the  bar  of  today  unite  with  the  court  in  the  sor- 
rowful reflection  that  John  B.  Cassodat,  our  beloved  Chief  Justice^ 
has  written  his  last  opinion  and  handed  down  his  last  judgment 
Although  our  first  feeling  is  one  of  irreparable  loss  we  easily  se^ 
more  and  more  clearly  as  we  calm  our  emotions,  that  a  large  part 
of  himself  is  still  with  us.  On  this  solemn  occasion  we  feel  that 
we  are  in  the  very  highest  and  best  sense  his  heirs  and  are  benefi- 
ciaries under  his  unwritten  will;  that  each  one  of  us  may  carry 
away  the  most  valuable  part  of  his  estate  without  diminishing  the 
legacy  left  to  every  other. 

The  Bar  Association  of  Wisconsin  have  summoned  me  to  contrib- 
ute in  their  behalf  what  may  be  said  in  a  brief  space  to  testify  their 
love  and  their  loss,  and  also  to  testify  some  priceless  treasures  that 
are  not  and  never  shall  be  lost.  But  what  Is  asked  of  me  is  far  be- 
yond my  powers  of  expression  In  a  few  hastily  gathered  words  ut- 
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tered  when  bereavement  is  the  dominant  feeling  of  all.  Other  Toices 
here  today  have  provided  a  record  of  not  only  the  usual  facts  of  bi^ 
ography,  but  have  noted  more  fully  than  the  circumstances  of  my 
writing  have  enabled  me  to  do  It,  the  many  charms  of  mind  and 
heart  that  endeared  him  to  every  one  with  whom  he  came  In  con- 
tact during  his  long  and  exceedingly  busy  and  useful  life.  They 
have  shown'  better  than  I  can  depict  that  "plain  living  and  high 
thinking"  were  his  every-day  guides,  combining  companlonablllty 
with  dignity,  and  interlacing  the  silken  threads  of  thoughtful  kind- 
ness and  unselfish  service  with  the  strong  fibers  of  the  just  judge. 
With  all  that  has  been  said  I  most  heartily  concur  and  may  there- 
fore be  permitted  In  my  own  desultory  and  Inadequate  way  to  mako 
a  partial  Inventory  of  our  common  heritage. 

The  few  fundamental  and  essential  characteristics  that  formed 
the  bed-rock  upon  which  the  enduring  structure  of  his  professional 
and  judicial  fame  was  built  were  Immediately  apparent  to  all  who 
knew  him.  There  was  nothing  complex  or  eccentric  In  his  brain  or 
his  heart  The  simple  virtue  of  tireless  Industry  coupled  with  a 
resolute  determination  to  succeed  gave  him  his  start  An  instinct- 
ive desire  to  know  the  law  and  see  it  applied  and  enforced  kept  him 
on  the  straight  road  to  honorable  success;  while  a  keen  analysis, 
enabling  him  to  reduce  labyrinths  of  facts  to  their  logical  order 
and  express  them  in  luminous  sentences  of  excellent  English  speech, 
brought  him  that  eminence  at  the  bar  that  marked  him  for  prefer- 
ment to  membership  of  the  court  of  last  resort  of  the  state.  He 
was  not  possessed  of  genius  unless  his  power  to  accumulate  facts 
and  authority  until  he  had  all  the  material  that  could  be  used  in 
any  given  case  amounted  to  genius.  He  was  seldom  taken  by  sur- 
prise.  He  knew  before  the  trial  started  where  the  case  would  be  won 
or  lost  Although  he  made  his  client's  cause  his  own  cause  and  made 
a  Titanic  struggle  for  victory,  he  never  for  a  moment  forgot  that 
the  ideal  lawyer  stands  between  the  court  and  jurors  as  a  minister 
of  justice;  that  his  function  is  to  aid  the  court  and  help  the  jury 
in  arriving  at  the  truth  and  making  it  effective.  This  steady  rec- 
ognition of  the  fact  that  he  must  generally  succeed,  if  at  all,  upon 
some  rule  of  justice,  promoted  high  thinking,  Insured  right  action, 
stirred  good  impulses,  and  developed  a  well-rounded  character  in 
the  court  room  and  outside  of  it  as  well.  He  exemplified  in  a  large 
measure  those  disciplined  virtues  developed  by  repeated  struggles 
to  apply  to  human  conduct  the  rectitude  of  law.  Almost  any  one 
who  knew  him  continuously  after  he  began  the  practice  of  law 
would  Instinctively  say  that  he  never  needed  the  stimulus  of  such 
training;  that  he  was  from  the  beginning,  as  he  always  and  every- 
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where  appeared  to  be,  well  balanced  In  all  his  faculties  and  attri* 
bates.  Nevertheless,  he  is  well  entitled  to  the  meed  of  praise  im* 
plied  in  the  fact  that  while  he  lived  he  grew — grew  better  and 
stronger.  In  his  practice  at  the  bar  he  was  often  called  upon  to 
contend  with  some  of  the  most  distinguished  figures  of  the  legal 
forum:  with  Edward  G.  Ryan,  with  Matthew  H.  Carpenter,  with 
Harlow  S.  Orton,  and  with  others  scarcely  less  noted.  Without  the 
dazzling  brilliance  of  some  of  these,  or  the  special  aptitudes  and 
remarkable  powers  of  others,  the  battle  was  generally  not  unequal 
between  them.  "Others  would  fly  higher,  but  he  could  remain 
longer  on  the  wing."  But  the  foundation  of  his  best  fame  as  a 
lawyer,  that  which  most  easily  claims  the  homage  of  our  hearts; 
was  the  service  he  rendered  in  both  maintaining  and  in  actually  in- 
creasing the  altitude  of  professional  ideals.  No  matter  what  our 
laws  may  be  and  no  matter  how  our  courts  may  be  organized,  our 
ideals  of  justice,  after  all,  constitute  In,  large  measure  our  judicial 
system.  These  ideals  are,  in  a  way,  a  court  of  last  resort;  a  court 
that  never  meets,  that  never  la  organized,  that  never  adjourns,  and 
yet  is  daily  dictating  verdicts,  controlling  advocacy  at  the  bar,  and 
Inspiring  the  written  pages  of  legal  judgments. 

It  is  now  twenty-seven  years  since  he  ceased  his  labors  at  the  bar. 
He  then  commenced  his  services  as  a  member  of  this  court,  and  the 
continuity  of  that  service  was  broken  only  by  his  lamented  death. 
To  a  very  large  majority  of  the  present  bar  of  Wisconsin  he  has 
long  been  known  only  as  a  justice  or  the  chief  justice  of  the  su- 
preme court  His  preparation  for  the  new  theater  of  action  was 
all  that  could  be  desired — ^probably  the  best  that  could  have  been 
provided.  His  large  and  varied  practice  had  made  him  familiar 
with  the  duties  of  the  bench  and  had  taught  him,  as  nothing  else 
could  teach,  the  qualities  and  attainments  requisite  to  a  distin- 
guished judicial  career. 

But  his  legislative  experience  as  a  member  of  the  Assembly  and 
as  its  presiding  o£Qicer  was  by  no  means  a  negligible  factor  in  this 
preparation.  Practice  at  the  bar,  participation  in  the  practical  ad- 
ministration of  law,  was  thus  supplemented  by  participation  in  the 
actual  making  of  law.  Nor  should  his  occasional  participation  in 
the  discussions  of  party  politics  be  forgotten.  No  man  is  fit  to  serve 
his  country  or  state  in  any  high  station  unless  he  has  participated 
according  to  his  ability  and  opportunity  in  party  struggle  and  con- 
troversy. It  is  not  necessary  that  he  should  have  sought  office,  but 
it  is  absolutely  necessary  that  he  should  have  helped  his  country 
and  state  secure  those  men  whom  he  has  deemed  best  fitted  for  the 
public  service.    If  he  has  not  done  that  he  is  unpatriotic  and  un- 
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worth/  of  anj  judicial  or  any  other  position.  Any  citizen  having 
the  requiBite  gifts  can  Berre  his  country  and  his  fellowmen  with  as 
.  pure  a  heart  on  the  hustings  as  in  the  pulpit  or  when  wearing  the 
ermine.  This  is  just  what  our  Chief  Justice  did.  He  was  an  elo- 
quent and  forceful  campaigner,  as  sincere  in  his  arguments  and  ap- 
peals from  the  platform  as  he  was  later  in  his  decisions  on  the 
bench;  and  thus  experience  of  public  men  and  public  measures  was 
as  salutary  as  his  total  cessation  therefrom,  when  once  seated,  be- 
came proper  and  necessary. 

When,  with  this  wealth  of  equipment,  he  assumed  the  judicial 
function,  little  change  in  habits  of  work  or  in  mental  attitude  was 
requisite.  The  same  ardor,  the  same  enthusiasm,  the  same  deter- 
mination to  know  all  the  facts  and  find  all  the  precedents,  were  all 
in  command  of  his  purpose  to  arrive  at  truth,  as  obediently  as  when 
at  the  bar.  But  the  scope  of  his  vision  was  greatly  broadened  be- 
cause he  necesscuily  assumed  the  responsibility  of  properly  caring 
for  both  sides  of  a  ease  instead  of  only  one;  and  this,  again,  was 
new  soil  for  new  growth.  During  twenty-seven  years  this  growth 
was  continuous  and  unmistakable.  If  it  did  not  bring  him  to  the 
stature  of  a  great  Judge  or  jurist,  it  at  least  gave  him  a  rank  so 
far  above  mediocrity  that  a  just  measure  of  his  capabilities  and 
character  can  be  taken  only  by  comparison  with  the  great  It  gave 
him  the  blest  companionship  of  the  wise  and  the  good  and  robed 
him  in  a  mantle  of  purity  and  light  His  judicial  opinions,  when 
all  printed,  will  be  found  on  the  pages  of  eighty-two  or  eighty-three 
volumes  of  our  Reports.  The  literary  form  and  style  of  these  opin- 
ions have  never  evoked  criticism  and  will  doubtless  continue  to  be 
ranked  as  of  standard  excellence.  He  belonged  to  the  style  of  jus- 
tice represented  by  Stobt  rather  than  that  represented  by  Mab- 
sHAix.  Authority  exerted  a  dominant  influence  upon  his  mind. 
This  was  not  the  result  of  a  mental  attitude  of  over-easy  deference 
to  the  opinions  of  others,  but  because  the  lamp  of  his  own  judg- 
ment was  never  permitted  to  be  the  only  light  to  his  pathway.  He 
loved  the  light  and  never  rested  In  his  search  for  it  It  was  only 
when  all  discoverable  lUuminants  were  shining  into  a  single  focus 
that  he  was  ready  to  pronounce  the  sentence  of  law. 

The  work  of  a  court  of  last  resort  necessarily  carries  each  mem- 
ber of  the  court  into  every  department  of  jurisprudence,  and  when 
calendars  are  crowded  little  opportunity  to  specialize  is  aiforded. 
Nevertheless  time  was  found  or  made  to  prepare  and  publish  his 
work  on  "Wills,"  which  has  been  found  a  useful  modern  book,  serv. 
ing  more  by  reason  of  its  natural  analysis  of  the  subject  and  its 
clear  presentation  of  fundamentals  than  by  exhaustive  treatment 
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of  special  or  exceptional  features.  It  Is  not  only  admirably  adapted 
to  the  needs  of  students  of  law,  in  whose  interest,  chiefly,  it  was 
prepared,  but  it  has  become  a  frequent  reference  work  for  the  busy 
practitioner. 

In  the  consideration  of  constitutional  questions  the  highest  levels 
of  his  Judicial  career  were  probably  attained.  He  loved  to  think  of 
the  federal  constitution  as  our  Magna  Charta,  while  the  constitution 
of  \Vlsconsin  he  regarded  as  an  instrument  of  surpassing  excel- 
lence. His  absolute  mastery  and  command  of  fundamental  princi- 
ples along  with  his  patient  and  exhaustive  search  for  the  sidelights 
of  history  made  his  interpretation  of  constitutional  provisions  lucid 
and  convincing.  It  can  be  discerned  in  his  opinions  and  other  writ- 
ings that  he  fully  comprehended  the  tremendous  and  at  the  same 
time  beneficent  power  possessed  by  American  courts — a  judicial 
power  nowhere  else  exercised — of  annulling  Congressional  and  legis- 
lative enactments  in  conflict  with  constitutional  provisions.  The 
bill  of  rights  and  the  life,  liberty,  and  pursuit  of  happiness  clause 
of  the  Wisconsin  constitution  he  never  regarded  as  mere  rhetorical 
embellishments,  but  as  expressions  of  ever-living  and  energizing 
principles  of  personal  liberty.  They  dwelt  in  his  thoughts  as  an 
essential  part  of  his  thinking  processes  and  made  him  quick  to  de- 
tect bad  precedents  and  bad  policy.  On  one  occasion  he  said:  "All 
attempts  to  supplant  the  individualism  incident  to  our  form  of  gov- 
ernment by  a  stupendous  paternalism  are  but  subtle  attempts  to 
supplant  our  democratic  republic  by  a  theocratic  or  imperial  mon- 
archy." 

It  is  not  improbable  that  during  his  entire  incumbency  he  filed 
as  many  opinions  as  any  other  member  since  the  organization  of 
this  court;  certainly  more  than  any  other  except  possibly  the  late 
Chief  Justice  Cole.  These  opinions  constitute  that  part  of  his  life 
work  which  alone  will  be  memorable  in  the  distant  future.  He  did 
not  write  into  any  of  them  any  express  prophecy.  A  poet  of  world 
renown  once  ventured  to  say: 

"Not  marble,  nor  the  gilded  monuments 
Of  princes,  shall  outlive  this  powerful  rhyme^** 

and  that  prophecy  has  been  verified.  But  we  are  glad  to  believe 
that  these  opinions  will  be  read  by  as  many  generations  ^  will 
read  the  poem.  They  constitute  the  record  by  which  his  services 
will  be  judged  in  the  years  to  come;  but  they  cannot  constitute  a 
complete  picture  of  the  sweet,  pure,  courteous,  patient,  dignified 
personality  of  their  author.  We  are  therefore  striving  today  to 
hand  down  to  those  who  shall  come  after  us  a  memorial,  partial  and 
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imperfect  though  it  necessarily  must  be,  of  the  confidence,  aftection, 
and  admiration  of  the  Wisconsin  bar  for  their  Chief  Justice.  This 
mournful  labor  of  lore  is  lightened,  however,  and  made  a  pleasure, 
so  far  as  may  be,  by  our  consciousness  that  we  need  pay  no  atten- 
tion here  to  the  usual  funeral  caution,  De  mortuis  nil  nisi  bontim. 
All  obscuring  veils  and  disguises  may  be  torn  away,  indeed  must 
be  torn  away,  that  he  may  be  seen  just  as  he  was.  There  is  no  oc- 
casion to  call  in  a  spiritual  accountant  to  strike  a  moral  balance 
between  good  and  bad.  The  ledger  of  his  life  has  entries  on  one 
side  only.  There  are  no  debits.  The  chisel  or  brush  needs  to  blur 
or  hide  no  scar,  for  any  true  portrait  must  present  a  beautiful,  sym- 
metrical figure,  life  size,  plain  to  view  from  the  soles  of  his  shoes 
to  the  crown  of  his  head,  clear  eyes  beaming  with  strong  but  steady 
light,  an  intellectual  but  kindly  face,  with  all  illumined  by  the  cir- 
cumambient  flame  of  that  faith  which  lighted  his  pathway  on  to  a 
brighter  world.  And  under  the  picture  let  us  write  our  benedic- 
tion in  the  words  which  he  himself  provided: 

"Above  every  citizen,  above  the  wisest  magistrate,  above  the 
greatest  hero,  above  the  grandest  potentate  on  earth,  there  is  one 
ever-living  and  true  God  presiding  over  the  destinies  of  nations  and 
peoples;  creating  by  His  fiat;  shaping  with  His  hands;  guiding 
with  His  finger;  chastening  through  sorrow  and  afiliction;  nurtur- 
ing by  His  care;  winning  by  His  love;  saving  by  His  grace.  Hum- 
bly submitting  to  His  eternal  laws,  reverently  seeking  guidance 
from  His  everlasting  wisdom,  let  us,  as  a  common  brotherhood^ 
seek,  by  doing  His  will,  to  finally  become  citizens  of  His  kingdom, 
the  future  republic  of  the  soul." 

Mr.  r.  C.  Winkler  of  Milwaukee  presented  the 

Memorial  of  the  Milwaukee  Bar  Association, 

The  Honorable  John  B.  Cassodat,  Chief  Justice  of  the  supreme 
court  of  our  state,  having  been  called  from  his  sphere  of  usefulness 
on  earth  on  the  30th  of  December,  1907,  the  Milwaukee  Bar  Asso- 
ciation places  upon  record  its  sense  of  the  high  qualities  of  this  dis- 
tinguished  man. 

With  ample  experience  at  the  bar,  well  grounded  in  his  profes- 
sion, with  established  habits  of  industry,  a  clear-cut  intellect,  after 
highly  honorable  though  intermittent  services  in  public  life  the  de- 
ceased was  given  a  seat  on  our  supreme  court  bench  at  the  age  of  fifty 
and  held  that  position  until  he  had  passed  his  seventy-seventh  year. 
During  the  last  twelve  years  of  his  service  he  was  Chief  Justice  of 
the  court    His  judicial  labors  have  been  constant  and  assiduous. 
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able  and  satisfactory.  He  was  a  wise  and  upright  judge,  deeply 
Imbued  with  lore  of  Justice,  a  profound  student  of  principle  and 
precedent,  and  luminous  in  their  application  to  the  pending  case. 
As  Chief  Justice  his  urbanity  and  quiet  dignity  made  the  court  room 
a  congenial  place  for  practitioners  at  the  bar  of  the  court.  Judge 
Cassodat  loved  the  profession  of  the  law,  its  learning  and  Its  his- 
tory,  and  held  to  the  highest  ideals  of  its  ethics.  He  was  himself 
one  of  its  noblest  representatives.  We  mourn  his  loss,  but  we  re- 
joice in  the  memory  of  his  many  useful  years. 

P.    0.   WlKKLEB, 

Joshua  Stask, 
G.  W.  Hazeltow, 
Chabubs  Qxtaslbs, 
Geo.  H.  Notes, 

Committee. 

Mr.  B.  W.  Tones  of  Madison  tiben  presented  tlie  following 
Memorial  of  the  Dane  County  Bar  Association, 

May  it  please  the  Court: — ^At  a  meeting  of  the  Dane  County  Bar 
Association  held  on  the  30th  day  of  December,  1907,  a  committee 
consisting  of  George  W.  Bird,  H.  M.  Lewis,  and  myself  was  ap- 
pointed to  present  at  this  time  some  expression  of  the  high  esteem 
in  which  the  Association  held  the  late  Chief  Justice. 

Some  of  the  members  of  our  bar  had  known  John  B.  Cassodat 
as  a  lawyer  long  before  his  elevation  to  the  bench.  We  knew  of  his 
habit  of  exhaustive  investigation  of  every  case.  We  knew  of  his 
lofty  ideals  of  professional  ethics,  of  his  spotless  private  life,  and 
his  thorough  fitness  in  every  way  for  the  high  office  to  which  he 
was  called. 

After  his  coming  to  this  city  we  had  peculiar  opportunities  to 
know  and  appreciate  those  qualities  of  mind  and  heart  which  won 
for  him  the  love  and  admiration  of  the  people  of  his  state.  Al- 
though he  never  wavered  in  his  loyalty  to  Janesville,  the  home  of 
his  young  manhood,  where  he  won  his  early  triumphs  and  his  repu- 
tation as  one  of  the  first  lawyers  of  Wisconsin,  he  gladly  assumed 
more  than  his  full  share  of  the  public  duties  and  responsibilities  of 
his  new  home. 

He  was  always  one  of  the  trusted  leaders  of  his  church. 

Although  he  was  essentially  a  student,  and  happiest  in  the 
charmed  circle  of  his  own  home  and  friends,  his  manner  was  so 
kindly  and  cordial  as  to  bridge  the  gulf  which  sometimes  separates 
too  widely  judicial  life  from  the  joys  of  general  friendship. 
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His  record  as  a  great  and  good  judge  haa  been  already  given  in 
part  and  must  not  be  repeated  by  met 

Daring  the  many  years  of  his  connection  with  onr  law  school  his 
learning,  his  affection  for  yoong  men,  and  his  gentle  dignity  pro- 
foundly Impressed  ttie  many  hundreds  of  young  men  who  came  un- 
der his  influence.  He  was  peculiarly  fttted  for  this  work  as  well 
as  for  Ills  labors  upon  the  bench. 

He  had  studied  deeply  the  sources  of  our  law— tte  old  English 
Reports  and  those  great  constitutional  decisions  which  had  widened 
the  foundations  of  American  law. 

He  had  fondly  studied,  too,  the  llTes  of  the  great  lawyers  and 
judges  of  Bngland  and  America.  He  Tenerated  them  as  the  apostles 
of  liberty  and  justice.  He  sought  to  emulate  them  and  tl\eir  work, 
and  his  whole  unsullied  life  of  toll  and  high  endeavor  was  an  in- 
spiration to  the  young  men  who  came  under  his  Influence.  When 
they  came  back  to  argue  tiheir  causes  it  was  always  with  grateful 
remembrance  of  his  work  and  influence,  with  the  certainty  of  a 
hearty  wek»me,  and  that  any  meritorious  work  they  might  do 
would  have  l^s  keenest  appreciation. 

Th«  charge  is  often  made,  especially  in  the  great  cities— I  hope 
unjustly,— -that  the  profession  ol  the  law  is  degenerating  into  a 
mere  trade,  and  that  thus  even  the  administration  of  justice  does 
not  entirely  escape  the  demoralising  Influence  of  commercial  greed. 
Whether  or  not  there  is  any  justice  in  this  criticism  upon  the  legal 
profession,  it  is  true  that  our  Chief  Justice  was  one  of  that  large 
dass  of  men  upcm  the  bench  and  at  the  bar  who  have  always  sought 
to  uphold  the  highest  Ideals  of  an  honorable  profession. 

The  memory  of  such  a  man  and  of  such  a  judge  is  a  pricdess 
legacy  not  only  to  his  family  and  his  profession  but  to  the  state. 

Mr.  Paul  O.  Husting  of  Mayville  then  spoke  as  follows: 

May  it  plea«e  t%e  Court :— At  a  meeting  of  the  bar  of  Dodge 
county,  Wisconsin,  held  January  4, 1908,  we  were  deputized  to  come 
here  and  present  to  the  court  and  ask  to  have  placed  of  record 
herein  resolutions  of  condolence  and  testimonials  of  the  life,  work, 
and  death  (tf  our  late  lamented  Chief  Justice,  Jokf  B.  Cassoday, 
which  resolutions  and  memorials  were  adopted  at  said  bar  meeting. 

UefMTUa  of  the  Bodge  Ootmiy  Bar  AuoolatHm. 

Whbbbas,  Death  has  taken  from  us  our  rerered  and  respected 
Chief  Justice,  JoHK  B.  Cabs<n>at;  and  whereae,  we  In  communion 
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witl^  the  other  members  of  the  bar  of  the  state  of  Wisconsin  deplore 
his  loss. 

Resolved,  That  in  his  death  the  supreme  court  of  this  state  has 
lost  one  of  its  most  useful  and  valued  members;  that  the  bar  has 
been  deprived  of  one  of  its  most  illustrious  and  honored  associates, 
and  the  state  has  been  bereft  of  an  upright,  exemplary  citizen,  and 
that  the  public  has  suffered  an  irreparable  loss  in  his  demise. 

Be  it  further  resolved.  That  in  remembering  his  amiability  of 
manners,  his  kindly^  Christian  forbearance,  fortitude,  and  uniform 
courtesy  while  on  the  bench,  we  will  endeavor  to  emulate  his  vir- 
tues and  strive  to  cultivate  his  Christian  principles,  friendly  rela- 
tions, and  courteousness  of  professional  character  both  before  the 
courts  and  towards  each  other. 

Be  it  further  resolved.  That  we  appreciate  the  life  and  work  oi 
the  deceased  upon  the  bench,  and  commensurately  deplore  his  loss. 
His  intellect,  character,  and  disposition  eminently  fitted  him  for 
his  duties  upon  the  bench,  and  the  Law  Reports  of  the  state  bear 
the  impress  of  his  learning,  his  industry,  and  his  unflagging  search 
for  the  truth  and  right.  His  mind  was  a  storehouse  of  the  law  and 
the  precedents  established  by  our  supreme  court,  which  his  wonder- 
ful memory  enabled  him  to  avail  himself  of  at  will.  And  while 
we  mourn  his  loss  and  the  departure  of  his  earthly  body,  his  spirit 
will  remain  with  us  for  generations  to  come,  and  while  studying 
the  pages  of  the  Reports  of  this  court  and  the  multitude  of  decisions 
by  him  therein  written,  we  can  always  there  observe  his  great  Ju« 
dicial  learning,  his  capability  of  character  and  true  worth,  for  h« 
has  therein  left  to  us  an  Imperishable  legacy. 

Resolved,  That  we  sincerely  mourn  his  loss,  and  that  this  me- 
morial be  presented  to  the  supreme  court  and  permission  asked  to 
spread  the  same  upon  the  minutes  of  that  court 

Paul  O.  Hubtino. 
James  B.  ICalohk. 

M.  G.  BUBKB. 

And  now  having  acquitted  myself  of  the  melancholy  duty  imposed 
upon  me  by  my  fellow-members  of  the  Dodge  county  bar,  and  while 
I  cannot  hope  to  add  anything  material  or  important  to  the  elo- 
quent and  glowing  encomiums  paid  to  the  deceased  by  men  here 
today,  far  abler  and  better  fitted  for  this  task  than  I,  i>ermit  me 
very  briefly  to  add  my  humble  tribute  to  him  whom  I  first  had  the 
privilege  of  knowing  as  a  student  in  his  classes  at  our  law  school, 
where  I  for  the  first  time  had  the  opportunity  of  observing  the  dig- 
nity of  his  bearing,  his  innate  and  therefore  uniform  courtesy  to 
the  students  imder  him,  and  to  respect  and  appreciate  the  wealth 
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of  learning  stored  in  his  emdite  mind.  And  I  shall  always  hold  In 
srratefnl  remembrance,  as  a  practitioner  before  this  court,  suffer- 
ing all  the  trepidation  of  a  novice  and  a  stranger,  his  patient  cour 
Bideration  and  kindly  forbearance  which  were  accorded  me. 

This  state  has  been  fortunate,  nay  blessed  indeed,  in  the  Judges 
who  have  sat  upon  this  bench  and  who  have  preceded  him  in  the 
Great  Beyond,  and  Justice  Cassodat  has  been  no  exception  to  tho 
mla  It  has  been  such  men  as  this,  whose  death  we  now  mourn, 
who  have  made  the  decisions  of  this  court  respected  and  followed 
by  many,  if  not  by  all,  of  the  states  in  this  Union. 

Because  of  such  m«n  as  this — ^men  of  honor  and  integrity,  men 
of  intellect  and  learning,  men  who  pursue  the  truth  and  right  with 
restless  zeal,  men  who  Judge  without  fear  or  favor,  men  who  base 
their  Judgments  solely  and  alone  upon  their  sense  of  right— the 
mandates  and  Judgments  of  this  court,  without  murmur,  distrust, 
or  discontent,  are  accepted  of  all  the  people  of  this  state,  with  an 
abiding  faith  in  the  Justice  thereof,  as  final  and  conclusive — ^be- 
cause of  such  men  as  this  upon  the  bench,  our  courts  constitute  the 
very  rock  upon  which  the  house  of  this  commonwealth  is  built 

Judge  A.  J.  ViNJE  of  Superior  then  said: 

May  it  please  the  Court  ^-^t  a  meeting  of  the  Douglas  county  bar 
held  at  Superior  on  the  4th  day  of  January,  1908,  a  committee  was 
appointed  to  draft  and  present  to  this  court  a  brief  memorial  of 
their  high  appreciation  of  the  public  services  and  private  life  of 
the  late  Chief  Justice,  Honorable  John  B.  Cassodat.  In  pursuance 
of  that  appointment  the  committee  presents  this  memorial. 

Memorial  of  the  Bar  of  Douglaa  County. 

We  recognize  that  in  the  death  of  Chief  Justice  Cassodat  the 
state  has  lost  not  only  an  eminent  Jurist  whose  public  services  will 
compare  favorably  with  those  of  any  of  his  predecessors,  but  also 
an  exemplary  citizen  whose  private  life  was  an  inspiration  to  all 
who  came  in  contact  with  it.  He  was  a  thorough  and  learned  law- 
yer, an  able  and  Just  Judge,  a  public-spirited  and  patriotic  citizen, 
a  high-minded  and  honorable  man.  In  him  the  good  qualities  were 
so  evenly  blended  that  there  is  little  room  for  emphasis  of  predom- 
inating traits.  And  yet  it  is  undoubtedly  true  that  industry  and 
integrity  represented  the  cornerstones  of  his  character.  Endowed 
by  nature  with  more  than  jxsual  ability,  he  supplemented  that  en- 
dowment by  such  an  unceasing  energy  and  capacity  for  work  that 
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the  results  constltate  a  lasting  monument  to  his  fame  as  a  Jurist 
Fidelity  to  duty,  singleness  of  purpose,  and  Integrity  were  so  in- 
herent in  every  fiber  of  his  being  that  he  served  the  state  best  by 
following  the  natural  bent  of  his  own  mind.  In  fact,  he  knew,  pr 
could  conceive,  of  no  other  conduct  than  that  of  unswerving  ad- 
herence to  right 

In  addition  to  learning,  industry,  and  integrity  ha  had  an  at- 
tractiveness of  personality  and  charm  of  manner  that  endeared  him 
to  all.  For  young  and  old  he  had  a  pleasant  word  and  friendly 
greeting.  Kindness  and  courtesy  were  instinctive  with  him.  He 
was  gentle  but  firm,  learned  but  not  pedantic— a  gentleman  always. 
He  met  you  as  man  to  man;  and  you  never  doubted  the  sincerity  ol 
the  hearty  handshake,  or  the  genuineness  of  the  smile  that  lit  up 
his  countenance  when  he  greeted  you.  The  combination  of  so  many 
excellent  qualities  makes  us  mourn  his  loss  not  only  as  lawyers  and 
citizens  but  as  friends.  And  as  such  we  sorrowfully  and  reverently 
add  this  brief  but  sincere  tribute  to  his  memory. 

A.  J-  VurjB. 

Thos.  E.  Ltons. 

60L017  L.  Pebbin. 

J.  A.   MUBPHT. 
W.   D.    DWTBE. 

On  behalf  of  the  ooart  Mr.  Chief  Justice  Wiwblow  re- 
sponded Bs  follows : 

Gentlemen  of  the  Bar: — ^The  great  Master  most  truly  said  that 
''out  of  the  abundance  of  the  heart  the  mouth  speaketh,"  and  yet 
we  all  know  full  well  that  there  are  times  when  the  heart  is  so  full 
and  the  emotions  run  so  strongly  that  the  mouth  finds  it  difficult  to 
express  the  thoughts  which  crowd  to  the  lips  and  struggle  for  fit- 
ting utterance. 

Thus  it  is  with  me  when  it  becomes  my  duty  on  behalf  of  the 
bench  to  speak  of  the  late  Chief  Justice.  The  love  which  springs 
from  nearly  seventeen  years  of  close  and  intimate  personal  con- 
tact with  him  here,  during  which  time  he  was  to  me  always  like 
a  wise  and  gentle  elder  brother,  is  so  great  that  I  find  it  hard  to 
frame  in  words  befitting  the  occasion  the  thoughts  whi(^  fill  my 
heart  But  if  for  this  reason  my  tribute  shall  be  halting  and  in- 
adequate it  will  matter  little,  for  any  failure  of  mine  can  In  no 
wise  affect  a  fame  which  has  long  been  assured.  His  record  is  al- 
ready made.    It  is  written  in  no  doubtful  language  in  the  history 
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of  Wisconflln,  In  tbe  Reports  of  this  court,  and  in  the  hearts  and 
memories  of  the  people  of  the  great  state  which  he  lored  so  long 
and  serred  so  well.  Nothing  which  we  may  now  say  or  do  can  add 
to  or  detract  from  It  And  yet  it  is  entirely  fitting  that  here  within 
these  walls  where  he  lored  to  labor,  where  he  won  his  triumphs  as 
a  lawyer  and  made  his  record  as  a  judge,  the  final  estimate  of  his 
character  and  public  services  should  be  pronounced  in  appreciatlre 
and  tender  words  by  those  who  knew  him  best  and  who  honored 
him  for  his  wisdom  and  loyed  him  for  his  goodness. 

For  he  was  pre-eminently  and  abore  all  things  a  good  man.  In 
all  the  relations  of  life,  as  a  husband  and  father,  as  a  citizen,  as  a 
legal  adTiser,  and  as  a  Judge,  he  filled  to  the  full  the  measure  of  a 
(food  man.  Perhaps  we  may  not  say  that  he  possessed  that  start- 
ling brilliancy  of  intellect  which  is  popularly  called  genius  and 
which  so  often  bears  with  it  some  serious  and  vital  blemish  of  char- 
acter, but  he  possessed  that  more  useful  and  desirable  form  of 
genius,  namely,  the  genius  for  hard  and  regular  labor. 

From  early  boyhood  when  hard  necessity  compelled  it,  to  ripe 
age  when  long  habit  had  made  it  a  pleasure,  labor  was  the  watch- 
word of  his  life.  Not  that  he  gare  himself  up  to  the  pursuit  of 
gain  or  allowed  himself  to  become  so  engrossed  in  his  profession 
that  he  neglected  his  duties  to  society  and  his  fellowman  or  grew 
narrow  and  selfish.  On  the  contrary  he  firmly  retained  his  hold 
upon  the  higher  things  of  life,  his  vision  was  broad  and  catholic, 
his  sympathies  ever  active,  his  heart  ever  young  and  fresh,  and  his 
response  to  any  movement  which  made  for  the  betterment  of  his 
fellowman  ever  quick  and  generous. 

From  that  day  more  than  half  a  century  ago  when,  as  a  young 
man,  he  came  to  Wisconsin  to  carve  out  his  fortunes  in  the  then 
youthful  state,  his  life  has  been  an  open  book  known  and  read  of  all 
men.  Steadily,  tirelessly,  without  ostentation  or  parade,  but  like- 
wise without  concealment  or  unworthy  artifice,  he  made  his  way  on^ 
ward  and  upward.  His  absolute  integrity  of  mind  and  heart  won 
him  omfidence;  his  imiform  kindness  and  consideration  for  others 
brought  him  friends;  his  high  abilities  brought  clients  to  his  door; 
and  systematic  toil  brought  him  richly  deserved  success. 

With  high  convictions  as  to  the  duties  of  a  citizen  he  snatched 
time  from  his  professional  labor  to  bear  his  part  in  the  political 
struggles  of  troublous  days,  and  preferment  came  to  him  unsought. 
The  duties  thus  forced  upon  him  he  discharged  with  that  fidelity 
and  singleness  of  purpose  which  marked  his  whole  life,  but  after 
aa  the  Law  was  the  mistress  of  his  heart,  and  when  his  political 
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duties  were  discharged  he  turned  again  to  the  practice  with  re- 
newed delight 

His  advancement  to  a  seat  upon  this  bench  came  naturally  and 
almost  inevitably.  He  came  here  in  the  very  fulness  of  his  intel- 
lectual powers  and  brought  the  same  high  purpose,  the  same  habits 
of  labor,  and  the  same  determination  to  perform  his  whole  duty 
which  had  been  the  keynote  of  his  life.  / 

How  well  he  performed  his  onerous  duties  here  is  known  to  all. 
More  than  eighty  volumes  of  Reports  bear  silent  yet  eloquent  wit- 
ness to  his  wisdom  and  ability  as  a  judge.  By  his  opinions  in  great 
cases  he  has  enriched  the  great  body  of  our  law  and  added  luster 
to  a  court  which  already  numbered  on  its  list  names  which  have 
been  accorded  high  places  on  the  honor  roll  of  the  nation's  great 
jurists. 

For  more  than  twenty-seven  years  his  labors  have  been  here.  In 
season  and  out  of  season  his  long  and  regular  working  hours  have 
found  him  at  his  desk  regardless  of  the  heaviness  of  the  task  if 
only  he  might  find  and  pronounce  the  law  and  do  to  every  litigant 
equal  and  exact  justice.  Through  all  these  laborious  years  he  re- 
tained his  simplicity  of  heart,  his  sympathy  with  youth,  his  kind- 
ness of  manner,  and  his  earnest  Christian  faith  In  all  their  fresh- 
ness without  abatement  Age  advanced  upon  him  and  bent  his 
frame,  but  could  not  bend  his  will  nor  abate  his  interest  in  his  fel- 
lowmen.  No  good  work  appealed  to  him  in  vain,  no  philanthropic 
movement  lacked  his  active  sympathy  and  support  He  was  in  tiie 
full  and  true  sense  a  man,  and  nothing  pertaining  to  man  ooold  be 
a  matter  of  indifterence  to  him. 

Toil  who  are  at  the  bar  will  sorely  miss  his  hearty  handgrasp 
and  cordial  welcome  as  you  come  here  to  argue  your  cases,  but  by 
his  brethren  of  the  bench  his  death  will  be  far  more  keenly  felt 
Involuntarily  we  shall  listen  for  his  cheery  salutation,  and  look 
for  the  slightly  bent  but  active  form  in  its  accustomed  place;  but 
we  shall  listen  and  look  in  vain,  and  we  shall  turn  with  saddened 
hearts  to  the  picture  which  will  ever  hang  on  Memory's  wall  as  all 
that  is  left  to  us  of  him  who  has  gone  before.  But  not  all,  thank 
God,  not  all!  The  inspiration  of  a  noble  human  life  is  left,  not 
only  to  us,  but  to  those  who  follow  us:  the  good  man  does  not  die, 
he  only  yields  his  breath.  His  life  goes  on  in  the  lives  of  others, 
who,  seeing  his  example,  catch  the  inspiration  of  his  life  and  raise 
their  own  to  a  higher  and  nobler  plane.  This  inspiration  can  never 
be  taken  from  us,  and  for  this  we  may  well  rejoice  upon  this  day 
of  sad  farewells. 
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The  departed  Chief  Justice  had  worked  with  hia  usual  resularity 
and  elfectiTenesa  up  to  the  time  oC  his  last  illness;  he  had  fondly 
hoped  to  fill  out  his  term  of  oflioe  and  thus  Toluntarily  laj  down 
his  sacred  trust  fully  performed. 

Daring  his  illness  he  looked  forward  with  eagerness  to  ths  time 
when  he  could  again  take  up  his  work.  But  this  was  not  to  be. 
The  final  call  came  suddenly  but  found  him  not  unprepared.  Coi^ 
sdoos  to  the  last,  with  implicit  reliance  upon  the  Dlyine  Qoodness^ 
and  with  words  of  alfection  for  his  children  half  uttered  on  his  lips» 
the  end  came,  and  "he  whose  heart  was  as  that  of  a  little  child 
answered  to  his  name  and  stood  in  the  presence  of  the  Master." 

These  resolutions  are  ordered  to  be  entered  upon  the  records  of 
the  court  and  published  in  the  Reports,  and  the  court  will  now  ad- 
journ for  the  day  as  a  mark  of  respect  to  the  deceased. 
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August  Term,  1907. 


RoEMXB,  Bespondent^  vs.  Sohmtdt  and  anotliert  Ezecaton^ 

Appellants. 

November  t&^December  IS,  19C7. 

Appeal  and  error:  Afflrmance  or  rei/ersal:  Appeal  from  county  court: 
Allowance  of  appeal  by  circuit  court:  Abuse  of  discretion, 

t.  To  warrant  the  supreme  court  reyerslng  an  order  of  the  dr- 
cuit  court  denying  an  appeal  from  a  county  court  after  the  time 
for  appeal  as  a  matter  of  right  has  expired  it  must  appear  that 
the  circuit  court  abused  its  discretion  in  denying  the  appeal. 

2.  Under  sec.  4035,  Stats.  (1898),  providing  for  appeals  from  county 
courts  after  the  time  for  appeal  as  a  matter  of  right  has  ex- 
pired, and  permitting  the  circuit  court  on  petition  to  allow  an 
appeal  "if  It  shall  appear  that  Justice  requires  a  revision  of 
the  case,"  an  application  to  the  circuit  court  praying  the  allow- 
ance of  such  an  appeal  which  is  barren  of  any  facts  frotn  which 
that  court  can  determine  whether  or  not  Justice  requires  a  re- 
vision of  the  case,  or  of  any  fact  going  to  support  the  general 
averment  that  the  Judgment  01  order  appealed  from  was  im- 
properly allowed  and  should  be  reviewed,  is  insufficient. 

8.  In  such  case  it  is  held  no  abuse  of  discretion  by  the  circuit 
court  to  deny  such  application  for  an  appeal,  where  the  petition 
contained  no  affidavit  of  merits,  or  any  facts  from  which  that 
court  could  determine  the  merits  of  such  claim,  other  than  gen- 
eral allegations  that  the  claim  was  grossly  excessive,  that  the 
charges  were  larger  than  they  should  be,  and  that  the  daim 
as  filed  did  not  contain  all  the  credits  to  which  the  estate  was 
entitled. 
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4.  Under  sec.  4035,  Stats.  (1898),  while  it  may  be  proper  for  the 
circuit  court  to  allow  an  appeal  from  a  county  court  where  the 
petition  makes  a  prima  facie  case,  without  considering  counter 
affidavits  as  to  the  justice  of  the  case,  such  rule  does  not  permit 
an  applicant  for  permission  to  appeal  to  make  a  prima  facie 
case  without  stating  the  facts  from  which  the  circuit  court  can 
see  and  Judge  whether  or  not  Justice  requires  a  revision  of  the 
case. 

Appeal  from  an  order  of  the  circuit  court  for  Outagamie 
county:  John  Goodland,  Circuit  Judge.    Affi/rmed. 

This  appeal  is  from  an  order  of  the  circuit  court  for  Outa- 
gamie coimty  denying  the  petitioners'  right  to  appeal  from 
a  judgment  of  the  coimty  court  after  the  time  for  appealing 
had  expired.    The  petition  is  as  follows : 

"(1)  That  on  the  20th  day  of  November,  1906,  judgment 
was  rendered  against  the  estate  of  Fred  Schmidt^  deoeased, 
and  in  favor  of  Joseph  Roemer,  in  the  sum  of  $245,  by  the 
county  court  of  Outagamie  county,  by  which  judgment  said 
Joseph  Roemer  was  to  have  and  recover  of  and  from  said 
estate  said  sum  of  $245,  from  which  judgment  and  the  al- 
lowance of  said  claim  of  Joseph  Roemer  your  petitioners  de- 
sire to  appeal.  (2)  That  your  petitioners'  interest  in  said 
matter  is  as  follows:  That  the  said  Fredericke  Schmidt  is 
tlie  widow  of  Fred  Schmidt,  deceased,  and  executrix  of  said 
Fred  Schmidt,  deceased,  and  is  beneficiary  named  in  de- 
ceased's will;  that  Emil  Schmidt  is  a  son  of  Fred  Schmidt, 
deceased,  and  executor  of  said  Fred  Schmidt,  deceased, 
and  an  heir  at  law,  and  beneficiary  under  the  will  of  said 
Fred  Schmidt,  deceased;  that  your  petitioners  are  acting 
jointly  as  executrix  and  executor  in  flie  settlement  of  said 
estate.  (3)  That,  as  your  petitioners  are  advised  and  verily 
believe,  justice  requires  a  revision  of  this  case;  that  Joseph 
Roem^er  herein  filed  a  claim  against  said  estate  August  25, 
1906,  in  the  sum  of  $502 ;  that  said  claim  was  allowed  by  said 
county  court  and  judgment  rendered  thereon  in  the  sum  of 
$245;  that  said  claim  is  grossly  excessive,  and  the  charges 
made  therein  much  larger  than  what  they  ought  of  right  to 
be ;  that  said  claim  so  filed  does  not  contain  all  the  credits 
which  said  estate  is  entitled  to,  and  that  said  claim  was  im- 
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properly  allowed  by  said  county  court,  and  should  as  a  mat- 
ter of  right  and  justice  be  reviewed  upon  appeal  (4)  That, 
without  fault  on  the  part  of  your  petitioners,  the  appellant 
omitted  to  take  all  the  necessary  steps  in  appealing  from  said 
judgment  within  the  time  required  by  and  according. to  law, 
and  that  the  facts  causing  such  omission  are  as  follows,  viz. : 
That  on  or  about  January  6,  1907,  your  petitioners  retained 
J.  Elmer  Lehr  as  attorney  to  prepare  the  necessary  papers 
to  perfect  an  appeal  from  said  judgment  of  the  county  court, 
and  that  said  notice  of  appeal  was  prepared,  and  petitioners 
duly  filed  the  same  with  said  county  court,  as  required  by 
law,  on  January  12,  1907;  that  said  notice  was  filed  within 
the  time  for  taiing  an  appeal,  but  that  said  county  judge, 
through  oversight,  failed  to  make  an  order  directing  the  man- 
ner of  service  of  said  notice  of  appeal  to  the  adverse  party, 
provided  by  sec.  4033,  Stats.  (1898) ;  that  petitioners'  at- 
torney, at  said  time  and  for  some  time  thereafter,  was  busy 
and  engaged  upon  the  trial  of  other  and  important  matters, 
and  was  away  from  the  city  of  Appleton  and  after  the  filing 
of  said  notice  of  appeal,  and  that  the  order  directing  the 
method  of  service  of  said  notice  of  appeal  on  the  adverse  party 
was  omitted  through  inadvertence,  oversight,  and  mistake, 
and  that  your  petitioners,  immediately  upon  learning  that 
such  order  and  service  on  the  adverse  party  had  not  been 
made,  prepared  and  made  their  petition  herein;  that  the 
time  for  appealing  expired  on  the  20th  day  of  January,  1907, 
and  that  through  mistake  and  clerical  error  said  notice  of  ap- 
peal so  filed  with  said  county  judge  designated  that  the  ap- 
peal was  from  a  judgment  rendered  on  the  3d  day  of  Novem- 
ber, 1906,  when  same  should  have  stated  the  20th  day  of 
November,  1906. 

"Tour  petitioners  therefore  pray  this  honorable  court  to 
allow  an  appeal  to  be  taken  and  perfected  from  said  judg- 
ment pursuant  to  the  provision  of  the  statute  in  such  cases 
made  and  provided,  upon  such  terms  and  within  such  time 
as  it  shall  deem  reasonable,  and  be  prosecuted  in  like  manner 
and  with  like  effect  as  though  done  seasonably,  and,  as  in 
duty  bound,  your  petitioners  will  ever  pray,"  etc. 

The  court  made  an  order  requiring  the  plaintiff  to  show 
cause  on  the  9th  day  of  February,  1907,  why  the  time  for 
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appealing  should  not  be  enlarged  and  petitioners  be  allowed 
to  appeal  from  the  judgment  rendered  against  the  estate  of 
deceased  and  in  favor  of  plaintiff.  This  order  was  based  upon 
the  petition.  On  the  hearing  the  prayer  of  the  petitioners 
was  denied,  with  $10  costs,  from  which  order  this  appeal 
was  taken. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
J.  Elmer  Lehr,  and  for  the  respondent  on  that  of  Joseph 
Roemer  and  Hemry  D.  Byan. 

Kekwiw,  J.  To  warrant  this  court  in  reversing  the  order 
appealed  from  it  must  appear  that  the  court  below  abused 
its  discretion  in  denying  the  appeal.  In  re  O'Hwra's  Will, 
127  Wis.  258,  106  K  W.  848;  In  re  Box's  Will,  127*  Wis. 
264,  106  K  W.  1063;  McKenney  v.  Minahan,  119  Wis. 
651,  97  N".  W.  489 ;  Deermg  H.  Co.  v.  Johnson,  108  Wis. 
275,  84  N.  W.  426.    Sec  4035,  Stats.  (1898),  provides: 

"If  any  person  aggrieved  by  any  act  of  the  county  court  or 
commissioners  to  examine  claims  shall,  from  any  cause  with- 
out fault  on  his  part,  have  omitted  to  take  his  appeal  aicoord- 
ing  to  law,  the  circuit  court  of  the  same  county  may,  if  it 
shall  appear  that  justice  requires  a  revision  of  the  case,  on 
the  petition  of  the  party  aggrieved  and  upon  such  terms  and 
within  such  time  as  it  shall  deem  reasonable,  allow  an  ap- 
peal to  be  taken  and  prosecuted  in  like  manner  and  with  the 
same  effect  as  though  done  seasonably.*' 

It  is  insisted  by  appellants  that  sufficient  showing  was  made 
by  the  petition  to  entitle  them  to  an  appeal  and  that  the 
court  below  abused  its  discretion  in  denying  it;  while  on  the 
part  of  the  respondent  it  is  contended  that  the  petition  on  its 
face  does  not  show  any  excuse  for  the  delay  and  no  abuse  of 
discretion,  and,  further,  that  it  fails  to  show  that  justice  re- 
quires a  revision  of  the  case.  We  do  not  deem  it  necessary 
to  consider  the  point  pressed  by  counsel  for  respondent  to 
the  effect  that  the  appellants  have  not  shown  that  they  are 
without  fault  in  not  perfecting  their  appeal  seasonably,  but 
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Bhall  rest  oup  opinion  upon  the  provisions  of  the  statute  above 
referred  to,  requiring  the  aggrieved  party  to  show  that  "jus- 
tice requires  a  revision  of  the  case."  We  have  set  out  the 
petition  in  the  statement  of  facts,  and  from  it  it  will  appear 
that  the  attempt  to  meet  this  requirement  of  the  statute  is  in 
the  most  general  terms  and  quite  barren  of  any  facts  tending 
to  show  that  justice  requires  a  revision  of  the  case.  It  ap- 
pears from  the  petition  that  the  claim  was  filed  in  the  county 
court  for  $502  and  allowed  at  only  $245.  There  are  no  facts 
set  out  in  the  petition  which  would  enable  the  court  below  or 
this  court  to  determine  whether  or  not  justice  requires  a 
revision  of  the  case. 

The  only  attempt  made  by  petitioners  to  comply  with  this 
requirement  is  found  in  the  allegations  that  the  "petitioners 
are  advised,  and  verily  believe,  justice  requires  a  revision  of 
this  case;  .  •  .  that  said  claim  is  grossly  excessive,  and  the 
charges  made  therein  much  larger  than  what  they  ought  of 
right  to  be;  that  said  claim  so  filed  does  not  contain  all  the 
credits  which  said  estate  is  entitled  to,  and  that  said  claim 
was  improperly  allowed  by  said  county  court,  and  should  as 
a  matter  of  right  and  justice  be  reviewed  upon  appeal.'*  It 
wiU  be  seen  that  no  attempt  is  made  to  show  how  much  the 
excess  is  claimed  to  be,  or  what  credits  were  not  allowed 
which  should  have  been,  or  any  fact  going  to  support  the 
general  averment  to  the  effect  that  the  claim  was  improperly 
allowed  and  should  be  reviewed.  There  is  no  affidavit  of 
merits  or  any  facts  set  forth  in  the  petition  or  otherwise  f ronr 
which  the  court  could  determine  the  nature  of  the  defense, 
if  any,  to  the  claim  allowed,  the  amount  of  credits  claimed, 
or  the  merits  of  such  claim.  The  averments  to  the  effect 
that  the  claim  is  grossly  excessive  and  the  charges  larger  than 
they  should  be  are  merely  conclusions  of  the  petitioners,  and 
based  upon  no  facts  from  which  the  court  could  judge  whether 
such  conclusions  are  supported  by  facts.  No  idea  is  given  as 
to  what  amount  petitioners  would  consider  "grossly  excess- 
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ive."  A  very  trifling  sum  would  satisfy  the  allegatian,  much 
too  small  to  warrant  a  court  in  finding  that  justice  requires 
a  revision  of  the  case.  Moreover,  the  averment  that  the 
claim  "so  filed  does  not  contain  all  the  credits"  does  not  nec- 
essarily show  that  the  claim  as  allowed  was  not  correct,  nor 
that  credits  other  than  those  appearing  in  the  claim  as  filed 
were  not  allowed.  In  short,  there  are  no  facts  set  up  in  the 
petition  going  to  show,  or  tending  to  show^  what  amount,  if 
any,  was  included  in  the  claim  allowed  which  should  not 
have  been.  We  think  it  very  clear  that  upon  the  showing 
made  there  was  no  abuse  of  discretion  in  denying  the  appli- 
cation for  appeal.  M(vrsh  v.  Briesen,  84  Wis.  618,  54  N".  W. 
1090 ;  Oakley  v.  Damdsm,  103  Wis.  98,  79  iST.  W.  27. 

Our  attention  is  directed  by  counsel  for  appellants  to  the 
doctrine  that  where  the  petition  makes  a  prima  facie  case 
the  court  should  grant  it  without  considering  counter  affida- 
vits as  to  the  justice  of  the  claim.  But  this  doctrine  does  not 
go  to  the  extent  of  permitting  the  applicant  for  permission 
to  appeal  to  make  a  prima  facie  case  without  stating  the  facts 
from  which  the  court  can  see  and  judge  whether  or  not  jus- 
tice requires  a  revision  of  the  case. 

It  follows  that  the  order  appealed  from  must  be  affirmedL 

By  the  Covrt. — Order  affirmed. 


Dickinson,  Eespondent,  vs.  Smith  and  another,  Appellants. 

Novemter  26— December  IS,  1907. 

Boundaries:,  Surveys:  Plats:  Ejectment:  Title  to  support  action:  In- 
conclusive findings  of  jury:  Ancient  deeds:  Ambiguity:  Prima 
facie  title:  Ancient  survey  and  plat:  Best  and  secondary  evi- 
dence: Certificate  of  surveyor:  Conclusiveness. 

1.  An  original  survey  and  plat,  where  the  starting  point  thereof  is 
definitely  described  and  easily  located,  must  control  the  loca- 
tion of  boundary  lines  between  those  owning  parts  of  the  lands 
platted. 
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2.  In  ejectment  a  plaintiff  must  recover.  If  at  all,  on  the  strength 
of  his  own  title;  hence  a  finding  of  the  Jury  that  the  land  in 
qnestlon  is  not  a  designated  part  of  an  original  plat,  according 
to  S/8  map  of  a  city,  is  defective  in  that  it  results  merely  In  a- 
oonclusion  that  the  land  does  not  belong  to  the  defendant,  with* 
out  finding  whether  or  not  it  belongs  to  the  plaintiff,  and  In- 
condnsiYe  In  that  It  merely  finds  that  S.  did  not  so  represent 
things  oa  his  m^. 

t.  In  an  action  of  ejectment  the  verdict  was  Indefinite  and  incon- 
clusive in  that  it  found  that  defendant  did  not  own  the  land  in 
question  and  failed  to  find  that  it  belonged  to  plaintiff.  The 
verdict  was  supplemented  by  findings,  purporting  to  be  based 
upon  undisputed  evidence,  to  the  effect  that  plaintiff  was  the 
owner  and  entitled  to  possession  of  the  premises,  and  that  the 
defendant  unlawfully  withheld  possession  thereof.  Held,  not- 
withstanding the  defective  verdict,  if  there  was  competent  un* 
controverted  evidence  showing  a  prima  fade  right  of  recovery 
in  the  plaintiff,  all  other  errors  assigned  by  defendant,  and 
stated  in  the  opinion,  became  immaterial  and  the  Judgment 
should  be  affirmed. 

4.  In  an  action  of  ejectment  there  was  In  plaintiffs  chain  of  paper 
title  a  deed,  dated  and  recorded  more  than  twenty  years  prior 
to  the  commencement  of  the  action,  in  which  inhered  some  am- 
biguity of  description,  although  subsequent  deeds  in  the  chain 
contained  unmistakable  descriptions.  There  was  in  evidence 
deeds  from  the  heirs  of  the  grantor  In  the  earlier  deed,  appar- 
ently executed  for  the  purpose  of  clearing  up  the  ambiguity, 
although  executed  since  the  commencement  of  the  action.  Held, 
under  all  the  evidence,  stated  in  the  opinion,  that  plaintiff  had 
shown  a  prima  faoie  title. 

6b  Sec  15,  ch.  387,  P.  ib  L.  Laws  of  1870,  empowered  the  common 
council  of  A.,  by  resolution,  to  authorize  the  city  surveyor  to 
make  a  new  and  accurate  survey  and  plat  of  the  city,  which 
plat,  with  the  approval  of  the  common  council  indorsed  thereon 
by  the  city  derk  and  with  the  corporate  seal  attached,,  was  re- 
quired to  be  filed  in  the  city  clerk's  office,  and  an  attested  copy 
filed  and  recorded  in  the  office  of  the  register  of  deeds  of  the 
county.  The  act  further  provided  that  such  survey,  when  so 
established  and  recorded,  should  be  prima  facie  evidence  of  the 
facts  therein  set  forth.  While  this  act  was  in  force  such  sur- 
vey and  a  map  thereof  was  made,  and  the  act  was  subsequently 
Incorporated  Into  an  act  codifying,  consolidating,  and  amending 
the  charter  of  A.  Held,  although  under  the  act  of  1870  it  might 
have  been  necessary  to  prove  a  prior  resolution  of  the  common 
council  authorising  the  survey  and  map,  yet  the  production,  at 
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the  time  of  the  trial  of  an  action  in  ejectment  invoMng  lands 
shown  on  the  map,  of  a  map  more  than  thirty  years  old,  purport- 
ing to  bear  the  approval  of  the  common  council  over  the  sig- 
nature of  the  city  clerk  and  to  be  sealed  with  the  seal  of  the 
city,  presented  an  ancient  document  which  afforded  presumptive 
proof  that  such  authorization  by  resolution  had  taken  place. 

t.  In  such  case,  where  a  copy  of  the  map  was  shown  to  have  come 
from  the  custody  of  the  register  of  deeds,  to  be  in  conmion  and 
general  use  and  publicly  recognized  as  a  true  copy  of  the  map 
made  under  ch.  387,  P.  ft  L.  Laws  of  1870,  was  apparently  of 
the  same  age  as  the  original,  and  made  by  a  process  of  map- 
making  then  in  vogue,  it  was  properly  received  in  evidence 
after  proof  of  the  loss  of  the  original. 

T.  In  such  case  the  statement  in  the  surveyor's  certificate  that  the 
survey  and  map  was  correct,  or  nearly  so,  is  held  not  to  destroy 
the  effect  given  by  the  statute  to  the  survey  as  prima /aoie  evi- 
dence. 

'Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  rendered  in  an  action  of 
ejectment  brought  to  recover  a  strip  of  land  about  three  feet 
wide  and  sixty  feet  long  claimed  by  the  respondent  to  be  a 
part  of  lot  1  in  block  H  in  the  First  ward  of  the  city  of  Apple- 
ton,  and  by  the  appellants  to  be  a  part  of  lot  3  in  the  same 
block  The  land  in  question  lies  in  government  lot  No.  1, 
section  26,  township  21  north,  of  range  17  east,  which,  with 
other  adjoining  lands  in  section  25  of  the  same  town  and 
range,  on  September  15,  1849,  was  platted  by  Greorge  W. 
Lawe  as  the  town  of  Lawesburg  and  is  now  a  part  of  the  city 
of  Appleton.  What  is  now  called  lot  1,  block  H,  was  by 
Lawe's  plat  lot  12  and  the  west  eight  feet  of  lot  11  in  block 
12,  and  what  is  now  called  lot  3  in  block  H  was  by  Lawe^s 
plat  lot  11  (except  the  west  eight  feet  thereof)  in  block 
12,  plus  fifteen  feet  added  on  the  easterly  side  and  taken 
from  Lawe  street.  By  Lawe's  plat  lots  11  and  12  in. 
block  12  were  each  indicated  as  sixty  feet  in  width,  117 
feet  in  length,  extending  east  and  west,  lot  11  fronting  on 
Lawe  street  and  lot  12  fronting  on  Division  street,  and 
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both  lots  abutting  in  the  middle  of  the  block.  Lawe  street 
still  retains  its  name  and  runs  substantially  north  and  south. 
Division  street  is  now  known  as  Union  street,  is  the  next 
street  west  of  Lawe  street^  and  runs  substantially  parallel 
therewith.    The  certificate  to  Lawe's  plat  is  as  follows : 

''On  the  west  by  a  line  commencing  at  a  point  on  the  Fox 
river  forty-three  rods  and  ten  feet  west  of  the  line  which  di- 
vides section  25  from  26;  thence  running  north  102  rods 
14.75  feet  to  a  point  on  the  north  side  of  .  .  •  Said  line  be- 
ing the  center  of  a  common  street  herein  named  Division 
street.'' 

The  other  boundaries  are  then  given.  The  streets  on  Lawe's 
plat,  with  the  exception  of  Wisconsin  avenue,  now  College 
avenue,  are  sixty  feet  wide.  In  1872  John  Stephens,  then  as- 
sistant city  surveyor  of  the  city  of  Appleton,  resurveyed  the 
city,  including  the  Lawesburg  plat,  which  he  declared  in  said 
resurvey  to  be  bounded  on  "the  north  by  the  east  and  west 
quarter-section  line  of  section  number  25,  on  the  east  and 
south  by  the  river,  and  on  the  west  by  a  line  commencing 
where  the  aforesaid  quarter  line  intersects  the  center  line  of 
Drew  street ;  thence  south  to  the  south  line  of  College  avenue ; 
thence  east  to  the  first  sixteenth  line;  thence  south  along  said 
line  to  the  river."  This  not  only  carried  the  east  and  west 
quarter-section  line  of  section  25  westwardly  over  into  section 
26,  but  carried  it  several  hundred  feet  west  of  the  west  line  of 
Lawe's  plat  which  ran  along  the  center  of  Division,  now  Un- 
ion, street;  but  after  following  Drew  street,  which  was  en- 
tirely west  of  Lawe's  plat  and  in  a  different  plat,  south  to  the 
south  line  of  CoU^e  avenue,  returned  east  substantially  along 
the  south  line  of  College  avenue,  not  to  a  north  and  south  line 
lying  forty-three  rods  and  ten  feet  west  of  the  section  line  be- 
tween sections  25  and  26  as  fixed  by  Lawe,  but  to  the  first 
sixteenth  line  and  thence  south  to  the  river.  The  Stephens 
survey  and  plat  appears  to  have  been  deposited  with  the  reg- 
ister of  deeds  of  Outagamie  county  in  1872  by  attaching  it 
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between  the  leaves  of  a  plat  book  and  noting  it  in  the  recep- 
tion index,  and  it  has  long  since  been  worn  out  and  lost,  but 
copies  are  in  existence  framed  and  arranged  for  wall  maps 
of  the  city  of  Appleton,  and  one  of  these  was  offered  in  evi- 
dence after  proof  of  the  loss  of  the  originaL  That  plat  con- 
tains the  following  certificates : 

"I,  John  Stephens,  assistant  surveyor  of  the  city  of  Apple- 
ton,  do  hereby  certify  that  this  map  represents  the  lines  and 
boundaries  of  the  streets,  alleys,  avenues,  highways,  public 
grounds,  wharves,  docks,  blocks  and  lots,  and  of  all  out  and 
in  lots  within  the  city  of  Appleton  as  surveyed  and  platted 
by  me,  which  survey  and  plat  is  in  all  respects  correct  or 
nearly  so.  [Signed]  John  Stephens,  Assistant  City  Sur- 
veyor." 

"We  hereby  certify  that  this  map  of  the  city  of  Appleton 
as  surveyed  by  John  Stephens,  assistant  surveyor  of  said  city, 
was  presented  to  the  common  council  of  the  city  of  Appleton 
at  its  regular  meeting  on  the  6th  day  of  April,  1872,  and  was 
by  unanimous  vote  of  said  council  duly  approved  in  all  re- 
spects. Witness  our  hands  and  the  corporate  seal  of  said  city 
of  Appleton  this  6th  day  of  April,  1872.  [Signed]  Q.  M. 
Richmond,  Mayor.    A.  W.  Ballaed,  City  Clerk." 

The  plaintiff's  title  to  lot  12  and  the  west  eight  feet  of  lot 

11  in  block  12  of  the  Lawesburg  plat  comes  down  from  Lawe 
through  mesne  conveyances  to  Sarah  B.  Story,  who  on  May 
12,  1882,  conveyed  to  Harriet  E.  Miles  by  deed  describing 
the  property  as  "lot  numbered  12  in  block  numbered  12  of 
the  original  plat  of  Lawesburg  as  recorded  in  the  oflSce  of  the 
register  of  deeds  in  and  for  the  coimty  of  Outagamie  afore- 
said. Said  foregoing  premises  being  designated  and  described 
as  lot  numbered  1  of  block  H,  First  ward,  city  of  Appleton,  as 
per  John  Stephens'  map  of  said  city  published  in  1872." 
Harriet  E.  Miles  conveyed  to  Charles  S.  Dickinson,  describ- 
ing the  property  as  lot  1  in  block  H  of  the  Lawesburg  plat  in 
the  Eirst  ward  of  the  city  of  Appleton,  according  to  John 
Stephens'  map,  and  Charles  S.  Dickinson  conveyed  to  the 
plaintiff  by  deed  describing  the  property  as  lot  1  in  block  H, 
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Lawesburg  plat,  First  ward,  in  the  city  of  Appleton,  Wia- 
consin. 

Defendant  daimed  title  under  A.  L.  Smith,  who  claimed 
mider  a  deed  executed  in  1867  purporting  to  convey  lot  11, 
block  12,  according  to  the  recorded  plat  of  the  village  of 
Lawesburg  in  the  city  of  Appleton,  less  the  west  eight  feet  of 
said  lot  It  was  shown  without  objection  by  the  plaintiff  that 
the  city  had  before  1872  surrendered  fifteen  feet  on  the  west 
side  of  Lawe  street,  and  that  according  to  the  Stephens  plat 
lot  1  of  block  H,  which  included  lot  12  and  the  west  eight  feet 
of  lot  11  of  block  12  of  the  Lawe  plat,  was  126.56  feet  in 
length  east  and  west  along  the  north  boundary,  and  lot  3  of 
block  H,  which  included  the  fifteen  feet  of  Lawe  street  and 
all  of  lot  11  in  block  12  of  the  Lawe  plat  except  the  west  eight 
feet  thereof,  was  127  feet  in  length  east  and  west  along  its 
north  boundary,  A  survey  made  by  N.  M.  Edwards,  based 
on  the  Stephens  plat  and  survey  without  reference  to  the 
Lawe  plat,  and  further  based  upon  the  proposition  that  Union 
street,  formerly  Division  street,  from  its  intersection  with 
College  avenue  toward  the  river,  ran  south  twelve  minutes 
east  instead  of  due  south,  showed  the  disputed  strip  to  belong 
in  lot  1  of  block  H  of  the  Stephens  plat. 

For  the  appellants  there  was  a  brief  by  Turner,  Hunter 
&  Oojf,  and  oral  argument  by  C.  F.  Hunter^ 

Paul  V.  Cary,  for  the  respondent 

TiMxiN,  J.  The  original  survey  and  plat  of  Lawesburg 
must  control  the  location  of  the  boimdary  between  the  parties. 
The  starting  point  of  this  survey  and  for  any  resurvey  thereof 
is  definitely  described  and  easily  located.  The  section  line 
between  sections  25  and  26  is  a  known  north  and  south  line 
running  through  blocks  3,  6,  11,  and  13  of  Lawe's  plat  near 
their  eastern  end  as  displayed  on  Stephens'  map.  A  point  on 
the  Fox  river  and  forty-three  rods  and  ten  feet  west  of  this 
section  line  is  easily  located  and  forms  a  definite  starting 
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point,  and  from  tliis  point  we  run  north  to  find  the  west  line  of 
the  plat  and  the  center  of  Division  street,  now  Union  street; 
but  the  defendants  offered  no  proof  of  any  resurvey,  confin- 
ing their  defense  in  this  particular  to  criticism  of  the  Ed- 
wards survey  based  on  the  Stephens  survey  and  map  of  1872 
and  put  in  evidence  by  the  plaintiff.  The  question  relative  to 
the  location  of  this  boundary  was  submitted  to  the  jury  and 
answered  in  the  following  form : 

"Is  the  strip  of  land  which  is  the  subject  of  this  action  a 
part  of  lot  3,  block  H,  of  the  Lawesburg  plat  in  the  city  of 
Appleton,  according  to  John  Stephens'  map  of  said  cityt 
A.  No.'' 

Bearing  in  mind  that  said  lot  8  was  used  to  indicate  the 
defendants'  land,  we  have  in  an  ejectment  action,  where  the 
plaintiff  should  recover,  if  at  all,  on  the  strength  of  his  own 
title  and  not  on  the  weakness  of  his  adversary's  title,  a  finding 
merely  that  the  disputed  strip  did  not  belong  to  the  defend- 
ants, without  finding  whether  or  not  it  belonged  to  the  plaint- 
iff. The  scope  of  this  finding  is  still  further  limited  in  that 
it  only  finds  that  the  disputed  strip  was  not  part  of  lot  3 
according  to  "John  Stephens'  "  map.  This  is  merely  to  find 
that  John  Stephens  did  not  so  represent  things  on  his  map. 
The  verdict  in  this  respect  is  defective  and  inconclusive.  The 
form  of  verdict  in  ejectment  is  prescribed  by  statute.  Sec. 
3084,  Stats.  (1898),  But  the  court  supplemented  this  ver- 
dict with  its  finding  purporting  to  have  been  based  upon  un- 
disputed evidence  and  to  the  effect  that  the  plaintiff  was  the 
owner  in  fee  simple  of  the  premises  described  in  the  com- 
plaint and  of  the  whole  thereof  and  entitled  to  the  immediate 
possession,  and  that  the  defendants  unlawfully  withheld  pos- 
session thereof.  There  is  also  a  finding  describing  the  stakes 
or  marks  set  to  indicate  the  true  boundary  between  the  par- 
ties. If,  therefore,  notwithstanding  the  failure  to  locate  the 
boundary  in  question  according  to  the  lines  of  the  original 
plat  of  Lawesburg  and  notwithstanding  the  indefiniteness  of 
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the  verdict  there  was  competent  uncontroverted  evidence  shov^- 
ing  a  prima  facie  right  of  recovery  in  the  plaintiff,  all  other 
errors  assigned  by  appellants  become  inmiaterial  and  the 
judgment  mnst  be  affirmed. 

So  far  as  paper  title  is  concerned,  we  must  hold  that  the 
plaintiff  made  a  prima  facie  title  to  lot  1,  block  H.  Some 
ambiguity  inheres  in  the  deed  of  May  12,  1882,  from  Miles 
to  Story  found  in  plaintiff's  chain  of  title,  but  that  deed 
bears  date  and  was  recorded  more  than  twenty  years  prior  to 
the  commencement  of  this  action,  and  subsequent  deeds  in 
plaintiff's  chain  of  title  from  the  grantee,  Story,  and  down 
to  the  plaintiff,  containing  unmistakable  descriptions,  serve 
to  dear  up  this  ambiguity,  if  it  can  be  considered  an  ambi- 
guity. Besides,  deeds  from  the  heirs  of  Story  to  plaintiff 
were  properly  in  evidence,  although  executed  since  the  com- 
mencement of  this  action,  because  apparently  executed  for 
the  purpose  of  clearing  up  the  alleged  ambiguity  in  the  said 
deed  of  May  12,  1882.  Hvichinson  v.  C.  &  N.  W.  B.  Co. 
41  Wis.  641.  We  must  therefore  hold  that  the  plaintiff 
showed  a  prima  facie  title  to  lot  1  in  block  H. 

Next  it  is  uncontroverted  that  lot  1  in  block  H,  according 
to  Stephens'  map,  represents  lot  12  and  the  east  eight  feet  of 
lot  11,  all  in  block  12  of  the  original  plat  of  Lawesburg.  But 
it  required  something  more  than  this  in  order  to  show  that 
the  description  last  mentioned  included  the  strip  of  land  in 
dispute.  Upon  this  last  point  the  plaintiff  offered  evidence 
of  a  survey  by  one  Edwards  based  upon  the  Stephens  survey, 
plat,  and  monuments,  and  also  offered  in  evidence  a  copy  of 
the  Stephens  plat  or  map.  By  sec.  15,  ch.  387,  P.  &  L.  Laws 
of  1870,  the  common  council  of  the  city  of  Appleton  was  em- 
powered by  resolution  duly  passed  and  entered  on  its  minutes 
to  authorize  the  city  surveyor,  or  such  assistant  surveyor  as 
they  might  appoint,  to  make  a  new  and  accurate  survey  of  the 
lines  and  boundaries  of  all  the  streets,  alleys,  avenues,  high- 
ways, public  grounds,  wharves,  docks,  blocks,  and  lots,  es- 
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tablishing  such  permanent  landmarks  in  each  ward  or  in  any 
one  "ward,  as  the  common  council  might  require.  The  coun- 
cil was  further  empowered  to  cause  an  accurate  map  or  maps, 
plat  or  plats,  of  such  survey  to  be  made  and  certified  to  by 
the  surveyor  or  assistant  surveyor,  which  map  or  plat  should 
have  the  approval  of  the  common  council  indorsed  thereon 
by  the  city  clerk  with  the  corporate  seal  of  the  city  attached. 
This  map  was  required  to  be  filed  in  the  office  of  the  city 
clerk  and  an  attested  copy  thereof  filed  and  recorded  in  the 
office  of  the  register  of  deeds  of  Outagamie  county.  The 
law  then  provided  that  "such  survey  and  landmarks  when  so 
established  and  recorded  shall  be  prima  facie  evidence  in  all 
courts  and  places  of  the  facts  therein  set  forth."  This  law 
was  in  force  in  1872  when  the  Stephens  survey  and  plat  was 
made,  and  this  law  later  became  sec.  15,  subch.  XI,  ch.  441, 
Laws  of  1885  (vol.  2),  entitled  "An  act  relating  to  the  city 
of  Appleton,  and  codifying,  consolidating  and  amending 
the  act  of  incorporation,  and  all  acts  amendatory  thereof," 
otc.  The  Stephens  survey  and  plat  were  made  and  the  Steph- 
ens landmarks  set  in  place  apparently  in  attempted  com- 
pliance with  this  law. 

If  the  admissibility  of  the  Stephens  plat  and  survey  de- 
pended alone  upon  sec  15,  ch.  387,  P.  &  L.  Laws  of  1870,  it 
would  probably  be  necessary  to  prove  a  prior  resolution  of 
the  common  council  authorizing  it  and  authorizing  the  estab- 
lishment of  permanent  landmarks.  But  the  plat  and  survey 
certificates  and  records  being  more  than  thirty  years  old  were 
what  is  known  in  the  law  as  an  ancient  docimient,  and  pur- 
ported to  bear  the  approval  of  the  common  council  over  the 
signature  of  the  city  clerk,  and  to  be  sealed  with  the  seal  of 
the  city  as  required  by  the  statute  above  referred  to.  This 
last  certificate  was  authorized  only  in  case  of  a  survey  and 
map  made  pursuant  to  a  preliminary  authorization  by  the 
common  council,  hence  affords  proof  presumptive  in  the  case 
of  an  ancient  document  that  such  authorization  had  taken 
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place.  BandaU  v.  Rovelstad,  105  Wis.  410,  424,  81  K  W. 
819,  and  cases  cited;  3  Wigmore,  Ev.  §  2188  et  seq.;  Whit^ 
man  v.  Shaw,  166  Mass.  451,  44  K  E.  333 ;  Goodwin  r.  Jack, 
62  Me.  414;  St.  Louis  Pvblic  Schools  v.  Erskine,  31  Mo. 
110;  Gibson  v.  Poor,  21  N.  H.  440 ;  Whitehause  v.  Bickford, 
29  N.  H.  471.  The  Stephens  map  with  it8  annexed  certifi- 
cates was  deposited  in  the  office  of  the  register  of  deeds  of 
Outagamie  county  in  1872,  as  shown  by  tiie  entries  in  the 
reception  index,  but  was  merely  attached  to  one  of  the  pages 
of  a  plat  book  of  that  office  and  has  long  since  been  worn  out 
and  lost  No  proceedings  under  sec.  661d,  Stats.  (1898),  to 
re-establish  this  plat  appear  to  have  been  taken.  Whether 
it  was  filed  in  the  office  of  the  city  clerk  does  not  appear,  but 
it  does  appear  that  Stephens  made  such  survey  and  plat  and 
that  he  set  monuments  or  landmarks,  and  that  copies  or 
prints  of  such  plat  made  by  Stephens  were  in  use,  one  of  them 
in  the  office  of  the  register  of  deeds  of  Outagamie  county, 
and  this  copy  was  offered  in  evidence.  It  therefore  comes 
from  the  custody  of  the  register  of  deeds,  is  in  common  and 
general  use  and  publicly  recognized  as  a  true  copy  of  the  John 
Stephens  plat,  and  the  copy  itself  is  apparently  of  the  same 
age  as  the  original,  and  is  rather  a  print  made  by  the  process 
of  map-making  then  in  vogue  than  a  copy.  It  was  properly 
received  in  evidence  after  proof  of  the  loss  of  the  original. 
Dodge  v.  Briggs,  27  Fed.  160;  Price  v.  Woodhouse,  3  Exch. 
616 ;  Tucker  v.  WUkins,  4  Sim.  241 ;  Smith  v.  Cavitt,  20  Tex. 
Civ.  App.  658,  50  S.  W.  167;  Gibson  v.  Poor,  21  K  H.  440, 
447.  The  certificate  by  John  Stephens  to  his  map  states 
that  the  survey  and  plat  is  correct  or  nearly  so.  We  do  not 
think  this  can  be  held  to  destroy  the  effect  given  by  statute 
to  this  survey  as  prima  facie  evidence.  The  subject  matter 
of  the  certificate  must  be  considered.  In  the  field  mathe- 
matical accuracy  in  surveys  or  resurveys  is  generally  un- 
attainable. The  landmarks  established  by  Stephens  and 
identified  by  Edwards  must  by  force  of  this  statute  be  con- 
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flidered  correct  monmnents  properly  located  tmtil  the  con- 
trary is  shown.  By  giving  the  Stephens  plat,  survey,  and 
landmarks  this  legal  quality,  the  Edwards  survey  based 
thereon  made  a  prima  facie  case  for  recovery  by  the  plaint- 
ifF,  and  in  the  absence  of  any  countervailing  evidence  on  the 
part  of  the  defendant  the  circuit  court  was  right  in  finding 
for  the  plaintiff. 

By  the  Court. — ^The  judgment  of  the  xarcuit  court  is  af- 
firmed* 


8hasp,  Bespondent,  vs.  City^ov  Appletoit,  Appellant 

Vovember  te— December  IS,  19(I7» 

Municipal  corporations:  Defective  streets:  Negligence:  Personal  inr 
juries:  Denial  of  claim:  Charter  provisions:  Perfecting  appeal: 
Approval  of  tond:  Jurisdiction  of  subject  matter:  Mandamus. 

L  Sec.  27,  Bubch.  V,  ch.  441,  Laws  of  1885  (Appleton  city  charter), 
requires  that  on  appeal  to  the  circuit  court  from  the  disallow- 
ance of  any  claim  the  bond  required  of  the  appellant  shall  be 
''with  sufiEicient  surety  to  be  approved  by  the  mayor  and  clerk." 
fTeZd,  the  statute  having  imposed  upon  a  claimant  the  duty  of 
perfecting  his  appeal  in  a  certain  way,  that  the  court  could  ac- 
quire Jurisdiction  of  the  subject  matter  in  no  other  way,  and 
hence,  where  plaintiff  omitted  to  procure  the  approval  of  the 
mayor  to  the  bond  given  on  an  appeal  from  the  disallowance 
of  his  claim  for  injuries  from  a  defective  street,  although  the 
bond  was  approved  by  the  city  clerk,  the  appeal  was  not  per- 
fected and  should  have  been  dismissed. 
[2.  Where  under  a  city  charter  the  mayor  and  clerk,  as  public  offi- 
cers, are  charged  with  the  duty  of  approving  a  bond,  if  they  ca- 
priciously or  in  bad  faith  refuse  so  to  do,  doubtless  they  could 
be  compeUed  to  perform  their  duty  by  mandamus.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie  county:  John  Goodland,  Circuit  Judge.     Reversed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
A.  M.  Spencer  and  Henry  D.  Ryan. 

Humphrey  Pierce,  for  the  respondent 
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WiNSLOW,  J.  The  plaintiff  presented  a  claim  to  the  oam- 
mon  council  of  the  city  of  Appleton  for  damages  suffered  by 
him  by  reason  of  a  fall  upon  a  defective  highway  in  said 
city.  The  claim  waa  disallowed  by  the  conndl  and  the  plaints 
iff  gave  timely  notice  of  appeal,  as  required  by  the  charter 
of  the  city  (sec  27,  subch.  V,  ch.  441,  Laws  of  1885),  accom- 
panied by  a  bond  for  costs  approved  only  by  the  city  derk. 
The  derk  letomed  the  papers  to  the  circuit  court  for  Outa- 
gamie county,  where  the  action  was  tried  before  ihe  ocmrt 
and  a  jury,  and  a  special  verdict  rendered  finding  the  issues 
in  plaintiff's  favor,  upon  which  judgment  was  rendered  for 
the  plaintiff  for  damages  and  costs,  and  the  defendant  ap- 
peals. 

The  first  contention  made  by  the  appellant,  and  the  only 
one  which  we  find  it  necessary  to  consider,  is  that  the  appeal 
bond  was  insufficient  by  reason  of  the  fact  that  it  was  not  ap- 
proved by  the  mayor  of  the  city,  as  required  by  sea  27,  mipra, 
and  hence  that  the  circuit  court  acquired  no  jurisdiction  of 
the  action.  The  section  named  requires  the  execution  of  a 
bond  *Sdth  sufficient  surety  to  be  approved  by  the  mayor  and 
clerk."  This  approval  is  an  essential  and  substantial  part 
of  the  bond,  and  it  is  now  well  settled  that  only  by  the  filing 
of  a  bond  substantially  conforming  to  the  requirements  of 
the  statute  can  the  court  obtain  jurisdiction  of  the  subject 
matter  of  the  action.  The  parties  cannot  confer  jurisdiction 
by  agreement,  by  silence,  or  by  waiver.  Oshlcosh  W.  W.  Co. 
V.  Oshhosh,  106  Wis.  83,  81  K  W.  1040.  It  was  the  duty  of 
the  claimant,  in  order  to  perfect  his  appeal,  to  present  his 
bond,  when  executed,  to  the  mayor  as  well  as  to  the  clerk  for 
approval,  and  to  secure  such  approval  either  by  indorsement 
thereon  or  by  written  paper  attached  thereto,  because  the  reo- 
ord  should  affirmatively  show  jurisdiction  of  the  subject  mat- 
ter. The  mayor  and  clerk,  as  public  officers,  were  charged  with 
the  duty  of  approving  a  sufficient  bond.  If  they  capriciously 
or  in  bad  faith  refused  to  do  so,  doubtless  they  could  be  com- 
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polled  to  perform  their  duty  by  rrumdamus.  There  is  nothing 
in  the  record  showing  why  the  mayor  did  not  approve  the 
bond  in  question.  It  may  never  have  been  presented  to  him, 
or  he  may  have  declined  for  good  reasons  to  approve  its  suffi- 
ciency. The  statute  imposes  upon  the  claimant  the  duty  of 
perfecting  his  appeal  in  a  certain  way.  In  no  other  way  could 
the  court  acquire  jurisdiction  of  the  subject  matter. 

The  appeal  was  not  perfected  as  the  statute  requires; 
hence  it  should  have  been  dismissed. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
to  the  circuit  court  with  directions  to  dismiss  the  appeal* 


Mayt.ahit,  Appellant,  vs.  Hanblt,  Eespond^it 

Novemher  25— December  IS,  1907. 

Boundaries:  Oovemment  suMivisions:  Quantity  of  land:  Presump- 
tions: Deeds:  Description  ty  government  su\)divisions:  Con- 
struction. 

L  Where  the  government  plat  of  a  survey  of  public  lands  names 
the  acreage  of  certain  forties  in  a  section  and  indicates,  in  part, 
the  measurement  of  their  external  boundaries,  and  there  are  no 
figures  marked  on  the  plat  indicating  the  quantity  of  land  nor 
the  dimensions  of  the  other  subdivisions  of  the  same  section, 
the  latter  subdivisions  are  "held  to  be  of  the  standard  dimensions 
adopted  by  the  United  States  In  the  survey  of  public  lands. 

2.  In  the  government  survey  of  sections  of  the  west  tier  in  the 
township,  the  excess  over  or  deficiency  under  640  acres  is 
thrown  into  the  tier  of  forties  in  the  west  side  of  such  sections. 

■S.  A  deed  of  lands,  described  by  government  subdivisions  of  a  sec- 
tion, is  not  intended  to  convey  the  mathematical  part  of  the 
section  mentioned  in  the  deed,  but  only  to  convey  such  parts 
of  the  section  as  are  delineated  upon  the  government  plat  as  the 
subdivisions  called  for. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    Affirmed. 
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This  is  an  action  of  ejectment  tried  before  the  court  and  a 
juiy.  At  the  close  of  the  testimony  the  court  ordered  a  non- 
suity  and  judgment  was  rendered  in  ihror  of  the  defendant 
dismissing  the  complaint  with  costs^  from  which  this  appeal 
was  taken.    The  error  assigned  is  in  granting  the  nonsuit. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Albert  H.  Krugmeier. 

J.  Elmer  Lehr,  for  the  respondent 

Xebwin,  J.  It  appears  from  the  undisputed  facts  that  on 
the  6th  day  of  February,  1882,  one  Christian  Saiberlich  con- 
veyed to  appellant  certain  real  estate  described  in  the  deed 
as  follows : 

"The  east  one-half  of  the  southwest  quarter  and  the  south- 
east quarter  of  the  northwest  quarter,  less  the  north  ten 
acres  thereof,  all  of  section  18,  town  22,  range  17,  containing 
110  acres  more  or  less,  according  to  the  government  survey.'* 

Under  this  deed  the  appellant  claims  the  strip  of  land  in 
controversy,  which  is  described  in  the  complaint  as  "the 
west  seven  (W.  7)  acres  more  or  less  of  the  east  one-half 
(E.  i)  of  the  south  eleven-sixteenths  (S.  S  )  of  the  west 
one-half  (W.  J)  of  section  eighteen  (18),  town  twenty- 
two  (22)  north,  range  seventeen  (17)  east,  intending  to  in- 
clude all  the  land  lying  between  a  certain  fence  running 
north  and  south,  and  the  center  line  of  the  west  half  (W.  -J) 
of  section  eighteen  (18),  town  twenty-two  (22)  north,  range 
seventeen  (17)  east,  in  the  county  of  Outagamie  and  state 
of  Wisconsin.''  This  strip  is  located  wholly  west  of  the  east 
line  of  the  S.  W.  J  of  the  N.  W.  J  and  the  W.  -J  of  the  S.  W. 
J  of  said  section  18  as  delineated  on  the  government  plat  At 
the  time  of  the  execution  of  the  deed  above  mentioned  to  the 
appellant  there  was  on  file  in  the  United  States  land  office  at 
Wausau  the  United  States  government  plat  of  section  18, 
town  22,  range  17,  which  plat  was  put  in  evidence  on  the 
trial.  A  reference  to  this  plat  shows  that  the  north  line  of  the 
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IT.  W.  J  of  the  N.  W.  J,  section  18,  is  given  as  23  chains, 
and  the  south  line  of  the  S.  W.  J  of  the  S.  W.  ^  is  given  as 
22  ^  chains,  and  there  is  also  indicated  on  this  plat  the 
numher  of  acres  in  each  of  the  four  forties  upon  the  west 
side  of  the  section,  namely:  The  N".  W.  J  of  the  N.  W.  J, 
45.87  acres;  the  S.  W.  \  of  the  N.  W.  i,  45.62  acres; 
the  K  W.  i  of  the  S.  W.  i,  45.37  acres;  and  the  S.  W. 
J  of  the  S.  W.  i,  45.12  acres.  No  figures  are  marked  upon 
the  plat  indicating  the  quantity  of  land  in  the  balance  of  the 
section  nor  the  dimensions  of  other  subdivisions  of  the  sec- 
tion. It  is  obvious,  therefore,  upon  -well-settled  principles 
that  the  other  subdivisions  of  the  section  as  indicated  upon 
the  plat  are  the  standard  dimensions  adopted  by  the  United 
States  in  the  survey  of  public  lands.  It  follows,  therefore^ 
that  the  E.  -J  (so  called)  of  the  S.  W.  ^  as  surveyed  by  the 
government  and  indicated  upon  the  plat  measures  twenty 
chains  by  forty  chains  and  contains  eighty  acres,  while  as  in- 
dicated and  marked  upon  the  plat  the  north  and  south  lines 
of  the  W.  J  (so  called)  of  the  same  quarter-section  measure 
over  twenty-two  chains.  So  it  is  perfectly  obvious  that  in  the 
government  survey  of  this  section  the  surplus  land  in  excess 
of  the  640  acres  was  thrown  into  the  tier  of  forties  on  the 
west  side  of  this  section,  making  them  in  excess  of  the  stand- 
ard acreage  as  heretofore  indicated.  This  is  the  rule  recog- 
nized by  this  court  Jones  v.  Kimble,  19  Wis.  429.  The  ques- 
tion, therefore,  arises  whether  the  appellant  under  his  deed 
is  entitled  to  the  strip  of  land  or  any  part  of  it  lying  west  of 
the  subdivisions  mentioned  in  his  deed  as  indicated  and  de- 
lineated upon  the  government  plat. 

We  think  it  very  clear  under  his  deed  that  the  west  line  of 
his  property  extended  only  to  the  line  delineated  on  the  gov- 
ernment plat  marking  the  east  line  of  the  west  tier  of  forties 
in  said  section.  McEvoy  v.  Loyd,  31  Wis.  142;  Docter  v. 
Hellberg,  65  Wis.  415,  27  N.  W.  176;  Ohlert  v.  Aldersan, 
86  Wis.  433,  57  N.  W.  88 ;  Neff  v.  Paddock,  26  Wis.  546. 
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The  deed  did  not,  nor  was  it  intended  to,  convey  a  mathe- 
matical one-half  of  the  qnarter-section  or  qnarter-quarter- 
section  mentioired  in  the  deed,  but  only  to  convey  such  parts 
of  the  government  subdivisions  as  were  delineated  upon  the 
government  plat  as  the  E.  ^  of  such  subdivisions.  It  also  ap- 
pears from  the  evidence  that  the  quantity  of  land  in  the  por- 
tions of  the  subdivisions  conveyed  to  the  appellant  according 
to  the  government  plat  was  about  110  acres,  and  this  was 
the  quantity  of  land  stated  in  the  deed  to  appellant  So 
it  seems  dear  from  the  evidenoe  that  the  appellant  has  shown 
no  title  to  the  strip  of  land  in  dispute  in  this  action.  It  fol- 
lows, therefore,  that  the  judgment  below  was  right  and  must 
be  affirmed. 
By  the  Court. — Judgment  affirmed* 


BuBssxx,  Bespondent,  vs.  Soofieu),  'Appellant. 

Jfovember  Zt— December  1$,  19&t* 

Trial:    Direction   of   verdict:  Negotiable  inttrumenti:   Evidence: 
Weight  and  iuffldency:  Impeaching  written  instruments, 

1.  In  an  action  against  an  accommodation  maker  of  a  promissory 
note,  pledged  as  collateral  In  violation  of  the  agreement  under 
which  It  was  signed,  under  the  evidence,  stated  In  the  opinion, 
it  Is  held  that  the  trial  court  properly  directed  a  verdict  for 
plalntlfF  for  the  amount  unpaid  on  the  note. 

1  Mere  evidence  of  an  Interested  person  as  to  an  admission  tending 
to  impeach  a  written  Instrument  (a  promissory  note),  entirely 
uncorroborated  and  unequivocally  denied  by  the  person  said  to 
have  made  the  admission,  is  not  sufficient;  the  rule  in  that  re- 
gard being  nearly  as  strong  as  in  case  of  a  conveyance  of  realty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  GooDLAin),  Circuit  Judge.    Affirmed. 

Action  to  recover  on  a  promissory  note.  November  18, 
1904,  W.  C.  Jenkins  made  his  ninety-day  promissory  note 
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for  $250  payable  to  the  order  of  defendant  and  obtained  the 
latter's  indorsement  thereon,  with  the  understanding  that  it 
was  to  be  used  to  renew  and  take  up  a  note  of  the  same  amount 
previously  so  made  and  indorsed.  Instead  of  the  new  note 
being  used  as  intended  by  the  indorser,  November  25,  1904, 
Jenkins  turned  it  out  to  plaintiff  as  collateral  security  for 
payment  of  a  loan  of  $125  made  by  him  to  Jenkins  and  evi- 
denced by  note,  and  December  12th  thereafter,  as  claimed, 
a  further  loan  was  made  by  him  to  Jenkins  of  $100  on  said 
collateral,  a  note  for  such  second  loan  being  given  by  Jenkins 
and  the  Times  Publishing  Company.  One  hundred  and  sixty- 
five  dollars  was  paid  on  such  loans  and  indorsed  on  the  note 
in  suit  There  was  no  controversy  on  the  pleadings  but  that 
plaintiff  was  entitled  to- recover  at  least  the  balance,  if  any, 
of  the  amount  loaned  by  plaintiff,  if  he  took  the  note  without 
notice  of  the  special  purpose  for  which  it  was  indorsed.  A 
verdict  was  directed  for  $82.87,  being  such  amount^  as  de- 
termined by  the  court    Judgment  was  rendered  accordingly. 

Di  0.  Classon,  for  the  appellant 

Cwrl  D.  Jackson^  for  the  respondent 

Maeshall,  J.  The  sole  question  raised  is:  Was  there  a 
jury  question  respecting  the  amount  for  which  the  note  in 
suit  was  pledged  as  security  ?  The  evidence  was  positive  and 
without  dispute  as  to  the  first  loan  of  $125.  A  check  was  pro- 
duced and  received  in  evidence  showing  payment  thereof  to 
Jenkins.  A  note  covering  the  second  loan  of  $100,  specifying 
that  the  $250  note  was  pledged  as  collateral  thereto,  was  put 
in  evidence  and  no  question  was  raised  as  to  its  genuineness. 
Payment  of  the  $100  to  Jenkins  was  proved  by  production  of 
the  bank  check  used  for  that  purpose.  There  was  evidence 
to  the  effect  that  the  attorney  for  respondent  had  the  $125 
note  in  his  possession  for  collection  when  the  collateral  note 
was  given  him  for  such  purpose,  and  that  when  payment  was 
made  to  him  of  $150  the  former  was  delivered  up.    Opposed 


Digitized  by 


Google 


13]  AUGUST  TEEM,  1907.  23 

Bussell  V.  Scofield,  134  Wis.  21. 

to  the  case  as  so  made,  was  only  evidence  by  Mrs.  Jenkins 
that  respondent  admitted  to  her  he  advanced  on  the  note  only 
$125.    That  he  positively  denied. 

It  does  not  seem  that  the  jury  would  have  been  warranted 
in  finding  in  favor  of  appellant  in  face  of  the  writings  men- 
tioned. The  second  loan  was  conclusively  established  by  the 
note  expressly  pledging  the  one  in  suit  as  collateral  thereto. 

The  rule  invoked  by  counsel  that  a  verdict  should  not  be 
directed  where  there  are  reasonable  conflicting  inferences 
from  the  evidence  respecting  the  right  of  the  matter  does  not 
apply,  because  there  were  no  such  inferences  as  the  trial 
court  properly,  so  far  as  we  can  discover,  viewed  the  case. 
A  written  instrument  unquestionably  executed  by  a  person  by 
whom  it  purports  to  have  been  made,  as  in  case  of  the  $100 
note,  cannot  be  properly  condemned  as  false  and  fraudulent 
except  upon  dear  and  satisfactory  evidence.  Mere  evidence 
of  an  interested  person  as  to  an  admission  impeaching  the 
instrument,  entirely  uncorroborated  ai^d  unequivocally  denied 
by  the  person  said  to  have  made  the  admission,  is  not  suffi- 
cient. The  rule  in  that  regard  is  nearly  as  strong  in  support 
of  written  instruments  generally  as  in  case  of  conveyances  of 
realty,  in  respect  to  which  evidence  proving  the  fraud  beyond 
all  reasonable  controversy  is  necessary.  Kercheval  v.  Doty, 
31  Wis.  4t76;Banimafm  v.  LupinsU,  108  Wis.  451,  84  N.  W, 
836;  Linde  v.  OvMen,  109  Wis.  326,  85  N.  W.  328. 

By  the  Coturt. — ^The  judgment  is  affirmed. 
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^      IayIiOB  and  another^  Respondents^  vs.  TiasBTOif  Lumbeb 

CoMPAKY,  Appellant 

TTovemher  tt — December  15, 19C7. 

Evidence:  AdmUsihiUty:  AdmiaaUms:  Offers  of  compromise:  Trial: 
Reception  of  evidence:  Account  books:  Absence  of  entries:  Con- 
version: Instructions  to  jury. 

1.  In  an  action  for  the  oonyersion  of  a  quantity  of  logs,  where 
plaintifls  claimed  they  had  purchased  the  logs  from  a  third 
IMirty  in  consideration  of  the  furnishing  to  the  third  party  a 
carload  of  feed,  it  is  prejudicial  to  defendant  to  exclude  ques- 
tions, asked  on  cross-examination  of  the  plaintiff  and  the  third 
party,  tending  to  show  that  in  subsequent  dealings  the  price  of 
the  feed  was  treated  as  a  charge  and  Indebtedness  against  the 
third  party,  since  that  would  not  only  Impugn  the  credibility 
of  their  testimony,  but  would  stand  as  an  admission  on  their 
part  that  they  had  not  made  the  bargain  upon  which  their  title 
to  the  logs  rested. 

t.  In  such  case  it  is  not  error  to  exclude  questions  seeking  to  show 
that  plaintifls  had  offered  to  accept  pay  for  the  feed,  where 
such  offers  occurred  in  negotiations  between  plaintiffs,  defend- 
ant, and  the  third  party  with  reference  to  a  ccmipromise  of  the 
controversy  involved  in  the  instant  action. 

t.  In  such  case  inquiries  as  to  whether  the  plaintifls  advised  or 
forced  the  bankruptcy  of  the  third  party  some  months  after 
the  alleged  conversion  of  the  logs,  whether  the  trustee  in  bank- 
ruptcy commenced  a  suit  against  defendant  for  the  same  logs, 
and  as  to  the  conduct  and  result  of  that  suit,  were  irrelevant 
and  properly  excluded. 

4.  In  such  case  it  was  prejudicial  error  to  exclude  inquiries  as  to 

whether  plaintifls,  being  creditors  of  the  third  party,  did  not 
advise  and  solicit  his  trustee  in  bankruptcy  to  institute  such 
suit,  since  such  inquiries  bore  on  plaintiffs'  credibility  as  wit- 
nesses, as  well  as  on  conduct  by  plaintiffs,  themselves,  incon- 
sistent with  their  ownership  of  the  disputed  logs,  and  tended  to 
establish  an  admission  that  they  had  no  title. 

5.  The  trial  court  having  excluded  account  books  because  satisfied 

they  contained  no  entries  having  any  reference  to  the  transac- 
tions involved,  whether  the  court  should  accept  the  parties' 
mere  statement  to  that  effect,  or  should  have  made  a  personal 
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fttlon,  pertains  to  discretion,  and  where  the  record  is 
oonfased  as  to  the  means  taken  to  convince  the  court  of  the 
absence  of  relevant  entries,  there  is  no  warrant  for  a  conclu- 
sion of  an  abuse  of  discretion. 

C  Where,  in  an  action  for  the  conversion  of  a  quantity  of  logi^  the 
defendant,  concededly,  had  asserted  dominion  and  control  over 
the  logs,  its  subsequent  conduct,  even  after  the  commencement 
of  the  action,  in  appropriating  the  logs  is  admissible  as  giving 
color  to  such  prior  acts. 

7*  Where  the  fftct  that  defendant  intentionally  appropriated  a  quan- 
tity of  logs  as  its  own  and  excluded  plaintiffs  therefrom,  with 
knowledge  of  their  claim,  before  suit  was  admitted,  it  is  not 
prejudicial  error  to  instruct  the  jury  that  defendant's  acts  con- 
stituted conversion  instead  of  evidence  of  conversion. 

Appeal  from  a  judgmeiit  of  the  circuit  court  for  Shawano 
county:  John  Gk>ODLAir]>,  Circuit  Judge.    Reversed. 

Action  for  oonversion  of  certain  logs.  In  and  prior  to  the 
year  1904  the  plaintiffs  had  been  merchants  dealing  in  sup- 
plies for  lumbering^  had  transactions  with  a  firm  of  Peters 
&  McITinchy  who  owned  a  sawmill  and  were  also  engaged  in 
general  lumbering,  selling  them  supplies  and  buying  logs  of 
them,  of  which  some  remnants  remained  in  the  mill  yard  at 
the  times  here  involved.  In  November,  1904,  George  Mo- 
fTinch,  one  of  the  firm,  was  engaged  in  getting  out  logs  on 
his  own  homestead,  and  applied  to  the  plaintiffs  to  supply 
him  or  the  firm  a  carload  of  feed  for  those  logs.  One  of  the 
plaintiffs  went  to  the  locality  and  saw  the  logs,  some  if  not  all 
of  which  were  still  in  the  woods,  although  some  may  have 
been  hauled  to  the  mill  yard,  and,  as  plaintiffs  daim,  the 
parties  then  agreed  that  for  that  particular  batch  of  logs 
they  would  give  McNinch  a  carload  of  mixed  feed.  Accord- 
ingly, such  a  carload  was  sent  to  him  and  was  used  by  the 
firm  of  Peters  &  McNinch.  The  logs  were  from  time  to  time 
hauled  to  the  mill  yard  of  that  firm  by  George  McNinch. 
In  December,  1904,  the  firm  of  Peters  &  McNinch  entered 
into  an  agreement  with  the  defendant  to  take  their  entire 
season's  cut  of  logs,  and  apparently  certain  advances  were 
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made  thereon  at  the  time  of  such  agreement  and  later.  On 
January  11th  the  defendant  sent  a  man,  and  Peters  &  Mc- 
Ninch  then  pointed  out  to  him  the  logs  which  would  go  to  the 
defendant  under  that  agreement,  and  a  bill  of  sale  was  made 
reciting  the  former  agreement  and  conveying  to  the  defend- 
ant "all  of  their  entire  stock  of  white  pine,  Norway  pine, 
and  other  saw  logs  and  timber  cut  and  put  into  said  first 
party^s  sawmill  during  the  logging  season  of  1904  and  1906." 
Defendant  claims  that  at  this  time  both  Peters  and  McNinch 
pointed  out  the  logs  which  they  would  receive  and  that  they 
included  those  which  had  been  cut  by  Gteorge  McNinch  on 
his  homestead.  It  also  claims,  at  that  time,  to  have  put  a 
crayon  mark  on  certain  logs  in  each  pile  to  indicate  owner- 
ship. Later,  in  March  or  April,  pjaintiffs  caused  the  logs 
which  they  claimed,  including  the  George  McNinch  logs,  to 
be  marked  with  their  stamp.  Thereupon  some  question  arose 
between  them  and  the  defendant,  who  asserted  title  to  certain 
logs  which  are  not  made  very  definite,  but  included  those  from 
George  McNinch,  and  thereafter  the  defendant  caused  to  be 
placed  upon  such  logs  its  own  stamp  and  notified  plaintiffs 
not  to  take  them,  threatening  that  if  they  did  so  it  would 
bring  suit  against  them.  Accordingly,  some  time  in  the 
spring  of  1906  the  plaintiffs  brought  this  action  charging 
conversion  of  the  logs.  There  is  considerable  indefiniteness 
in  the  evidence  as  to  whether  any  part  of  them  had  been 
hauled  away  by  defendant  at  the  time  of  the  commencement 
of  the  suit,  although  all  had  been  before  the  triaL  There 
is  also  confusion  and  conflict  in  the  evidence  as  to  whether 
the  defendant  thus  asserted  ownership  over  and  finally  took 
away  logs  other  than  the  George  McNinch  logs,  and  great 
dispute  in  the  evidence  as  to  the  value.  The  jury  returned 
a  verdict  in  favor  of  the  plaintiffs,  assessing  their  damages  at 
$446.26.  Judgment  was  entered  for  the  plaintiffs  in  ac- 
cordance with  the  verdict,  from  which  the  defendant  ap- 
peals. 
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For  the  appellant  there  was  a  brief  by  Ooodrick  <t  Oood- 
rick,  and  oral  argument  by  E.  J.  Ooodrick. 

Fop  the  respondents  there  was  a  brief  by  H,  J.  Severson, 
attorney,  and  McFarland  &  Mvrat,  of  counsel,  and  oral  argu- 
ment by  C.  D.  McFarland, 

Dodge,  J.  The  trial  of  this  case,  as  also  the  record  in  this 
court,  is  very  confused  and  complicated.  The  errors  as- 
signed are  forty-seven  in  number  and  go  to  multitudinous  de- 
tails of  the  trial.  The  situation  would  perhaps  be  simpli- 
fied by  a  brief  statement  of  the  issues  as  we  extract  them 
from  this  record.  Those  issues  are :  First,  did  the  plaintiffs 
purchase  of  George  McNinch,  for  agreed  price,  namely,  a 
carload  of  feed,  certain  ascertained  logs  cut  by  him  on  his 
own  land,  or  did  they  sell  that  carload  of  feed  upon  the  credit 
of  Peters  &  McNinch  ?  'Second,  if  there  was  such  purchase 
of  the  logs,  was  there  a  delivery  sufficient  as  between  the 
parties  to  transfer  title  ?  Third,  was  there  a  conversion  of 
logs  by  the  defendant?  And,  fourth,  the  value  of  plaintiffs' 
logs  taken  by  the  defendant.  We  do  not  discover  any  ques- 
tion of  actual  fraud  if  the  first  issue  be  resolved  in  favor  of 
the  plaintiffs'  theory  of  a  sale.  There  is  no  showing  of  in- 
solvency on  the  part  of  George  McNinch  or  even  of  the  firm 
of  Peters  &  McNinch.  If  a  sale  was  made  at  all  it  was  made 
for  a  presently  paid  consideration,  the  adequacy  of  which  is 
not  questioned,  and  there  is  no  showing  that  at  that  time 
there  was  any  contemplation  of  sale  of  the  logs  to  the  defend- 
ant or  any  one  else.  Hence  the  second  issue  is  as  above 
stated,  and  does  not  involve  either  the  publicity  of  delivery 
or  continuance  of  possession,  absence  of  which  by  sec  2310, 
Stats.  (1898),  is  made  presumptive  evidence  of  fraud.  Mis- 
sinskie  v.  McMurdo,  107  Wis.  578,  83  K  W.  758 ;  George 
Walter  B.  Co.  v.  Lockery,  post,  p.  81,  114  K  W.  120. 
Any  such  presumption  is  overcome  beyond  dispute.  There 
was  certainly  some  evidence  on  each  of  these  issues  sufficient 
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to  go  to  the  jury.    We  therefore  turn  to  such  of  the  assign- 
ments of  error  as  seem  to  require  consideration* 

1.  A  large  number  of  questions  were  propounded  to  plaint- 
iffs on  cross-examination,  and  to  Peters  and  McNinch,  tend- 
ing to  show  that  in  subsequent  dealings  between  those  parties 
one  or  other  of  the  plaintiffs  treated  the  price  of  the  car- 
load of  feed  as  a  charge  against  and  indebtedness  of  Peters 
&  McNinch,  substantially  all  of  which  was  excluded.  So  far 
as  the  general  purpose  of  that  testimony  was  concerned  it  was 
clearly  admissible.  Plaintiffs  having  claimed  that  they  had 
delivered  the  carload  of  feed  at  an  agreed  price  for  certain 
specified  property  purchased  of  Gleorge  McNinch,  it  was  ma- 
terial to  show  that  they  had  at  other  times  treated  it  incon- 
sistently, for  that  would  not  only  impugn  the  credibility  of 
their  testimony,  but  would  stand  as  admission  on  their  part 
that  they  had  not  made  the  bargain  upon  which  their  title 
rested,  and  the  exclusion  of  evidence  of  such  inconsistent 
conduct  from  consideration  by  the  jury,  we  have  no  doubt, 
tended  to  prejudice  the  defendant  The  only  doubt  in  hold- 
ing these  rulings  error  necessitating  reversal  is  whether  it 
did  not  appear  to  the  trial  court  that  the  only  act  of  plaintiffs 
^f  this  character  consisted  in  delivering  a  written  statement 
of  account,  the  contents  of  which  is  not  disclosed,  but  which 
defendant  claims  to  have  contained  this  car  of  feed  as  one 
of  the  items  charged  against  Peters  &  McNinch.  If  that 
were  so,  it  probably  would  not  be  error  to  exclude  an  attempt 
to  prove  by  parol  the  contents  of  that  writing  without  laying 
foundation,  for  the  writing  itself  was  the  best  evidence  of 
what  it  contained.  We  are  in  much  doubt  whether  this  situa- 
tion existed.  There  were  questions  broad  enough  to  call  for 
other  acts  on  the  part  of  the  plaintiffs  which  witnesses  were 
not  allowed  to  answer.  We  may,  however,  forego  the  ulti- 
mate conclusion  as  to  whether  these  rulings  would  necessi- 
tate reversal,  since  that  must  result  upon  other  grounds,  and 
we  have  probably  said  enough  to  indicate  the  course  which 
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should  have  been  pursued  with  reference  to  any  competent 
evidence  of  the  tendency  daimed  for  this. 

2.  Another  class  of  excluded  questions  sought  to  show  of- 
fers by  plaintiffs  to  accept  pay  for  the  carload  of  feed,  thus 
indicating,  as  defendant  claims,  that  they  then  treated  it  as  in- 
debtedness. Such  offers  occurred  in  a  negotiation  between  the 
plaintiffs,  the  defendant,  and  Peters  &  McNinch  with  ref- 
erence to  compromise  of  the  controversy  involved  in  this  very 
action,  and,  of  course,  so  far  as  they  formed  a  part  of  such 
n^otiation  were  properly  excluded.  Johnson  v.  Wilson,  1 
Pin.  65,  70 ;  State  Bank  v.  Button,  11  Wis.  371 ;  Richards  v. 
Noyes,  44  Wis.  609;  Gibbon  v.  Hughes,  76  Wis.  409,  411, 
45  j^.  W.  538. 

3.  Another  class  of  excluded  evidence  consisted  in  in- 
quiries as  to  whether  the  plaintiffs  advised  or  forced  the 
bankruptcy  of  Peters  &  McNinch  some  months  after  the 
alleged  conversion  of  the  logs.  As  to  this  we  can  see  no  rele- 
vancy whatever,  and  think  it  properly  excluded.  Questions 
also  as  to  whether  the  trustee  in  bankruptcy  commenced  a  suit 
against  the  defendant  to  recover  some  of  these  same  logs,  and 
as  to  the  conduct  and  result  of  that  suit,  could  have  no  rele- 
vancy to  the  present  controversy.  However,  another  set  of 
questions  inquired  whether  the  plaintiffs,  being  creditors  of 
Peters  &  McITinch,  did  not  advise  and  solicit  the  trustee  in 
bankruptcy  to  institute  such  suit.  Such  questions  were  all 
excluded.  We  cannot  escape  the  conclusion  that  in  these 
rulings  was  prejudicial  error.  It  was  conduct  by  plaintiffs 
themselves  inconsistent  with  the  ownership  of  the  disputed 
logs  and  bore  upon  their  credibility  as  witnesses  in  asserting 
the  transaction  of  their  purchase,  and  also  might  be  deemed 
an  admission  that  they  had  no  title.  The  jury  were  entitled 
to  be  put  in  possession  of  such  conduct  and  to  give  it  such 
weight  as  to  them  seemed  right,  and  they  might  have  de- 
duced therefrom  a  conclusion  adverse  to  the  plaintiffs. 

4.  Certain  b<k)ks  of  the  plaintiffs  were  excluded  because 
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the  court  was  satisfied  that  they  contained  no  charges  having 
any  reference  to  the  car  of  feed  or  of  the  transactions  here 
involved.  Being  so  satisfied,  the  court  was  of  course  right 
in  its  ruling.  Whether  he  was  right  in  accepting  plaintiflFs' 
mere  testimony  to  that  effect,  as  defendant  claims  he  did,  or 
should  have  made  an  examination  of  the  books  himself,  was 
largely  matter  of  discretion,  and  the  record  is  too  confused, 
as  to  what  means  were  taken  to  convince  the  court  of  the  ab- 
sence of  relevant  entries,  to  warrant  conclusion  of  abuse  of 
discretion.  Much  other  cross-examination  excluded  by  rul- 
ings now  attacked  was  so  nearly  mere  repetition  in  a  trial 
quite  unduly  protracted  that  we  think  its  exclusion  was  fairly 
within  the  discretion  of  the  trial  court 

5.  Numerous  assignments  of  error  are  based  upon  ad- 
mission, over  objection,  of  evidence  of  defendant's  acts  in 
hauling  away  and  appropriating  to  its  own  use  certain  of  tlie 
logs  in  question  after  the  action  was  commenced.  In  this  we 
discover  no  error.  The  defendant,  concededly,  had  asserted 
dominion  and  control  over  the  so-called  George  McNinch  logs, 
and,  verbally  at  least,  excluded  the  plaintiffs  therefrom  be^ 
fore  the  suit  was  commenced.  Its  subsequent  conduct  in 
appropriating  these  logs  to  its  own  use  was  admissible,  if  at 
all  necessary,  as  giving  color  to  such  prior  acts.  However, 
we  do  not  deem  any  siich  ruling  at  all  material  on  this  ap- 
peal, for  the  defendant's  own  testimony  seems  to  us  to  estab- 
lish conclusively  a  conversion  of  at  least  the  George  Mc- 
Ninch  logs  before  the  commencement  of  the  action,  if  they  be- 
longed to  plaintiffs.  With  full  knowledge  that  the  plaintiffs 
claimed  them,  the  defendant  placed  its  regular  mark  upon 
them  over  that  of  the  plaintiffs  and  notified  the  latter  not  to 
touch  them  under  threat  of  legal  proceedings.  These  acts 
clearly  constituted  an  exercise  of  dominion  over  the  logs 
adverse  to  the  plaintiffs,  and  a  purpose  to  that  effect  is  ren- 
dered unquestionable  by  the  fact  that  the  defendant  stands  in 
this  suit  asserting  that  it  did  then  own  the  logs  and  took  thera 
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as  owner.  The  same  reasons  lead  ns  to  consider  nonpreju- 
dicial an  instruction  that  defendant's  acts  as  testified  to  by 
•  the  plaintiffs  constituted  conversion  instead  of  mere  evidence 
of  conversion.  The  fact  that  the  defendant  intentionally 
appropriated  the  logs  as  its  own  and  excluded  the  plaintiffs 
therefrom,  with  knowledge  of  their  claim,  before  suit,  is 
admitted,  and  this  was  conversion  if  the  logs  belonged  to  the 
plaintiffs.  Cemahan  v.  Ghrisler,  107  Wis.  645,  83  K  W. 
778;  Lucas  v.  Sheridan,  124  Wis.  567,  102  N.  W.  1077; 
8mert  v.  Oalvm,  133  Wis.  391, 113  K  W.  680. 

Other  assignments  of  error  are  either  so  immaterial  to  the 
result  or  so  induced  by  the  peculiar  events  of  the  trial  as  not 
to  be  likely  of  recurrence  that  we  may  forego  discussion  of 
them  here. 

For  the  errors  above  mentioned  in  exclusion  of  evidence 
the  judgment  must  be  reversed. 

By  the  Ctmri.— Judgment  reversed,  and  cause  remanded 
for  a  new  trial 


City  of  Shawa^no,  Appellant,  vs.  Cayoubttb  and  others, 
Bespondents. 

November  27^Deceml>er  IS,  1907, 

Appeal  and  error:  Record:  Exceptions:  Manner  of  taking, 

L  Written  exceptions  to  findings  are  necessary  to  entitle  a  party 
to  a  review  on  appeal  of  the  evidence  on  the  issues  covered  by 
the  court's  findings,  and  must  be  filed  with  the  clerk  as  pro- 
vided by  sec.  2870,  Stats.  (1898). 

2.  In  an  action  tried  by  the  court  it  appeared  from  the  record  that 
appellant  proposed  certain  findings;  that  some  of  the  court's 
findings  covered  the  proposed  findings  and  were  in  effect  as 
requested;  that  others  were  adverse  to  those  proposed;  while 
some  of  the  proposed  findings  were  not  embraced  in  those  of 
the  court.    Held,  that  an  indorsement  on  the  proposed  find- 


Digitized  by 


Google 


32  SUPEEME  COUKT  OF  WISCONSIN,     [Deo. 

.  Shawano  v.  Oayouette,  134  Wis.  31. 

ings:  "Findings  proposed  by  plaintiff.  Refused.  To  which  re- 
fusal plaintiff  duly  excepted/'  eyen  if  it  could  be  treated  as  an 
exception  to  the  findings  of  the  court  in  conflict  therewith*  was 
too  general  to  be  available  on  appeal. 
S.  The  function  of  an  exception  is  to  point  out  specifically  to  the 
trial  court  some  particular  matter  as  erroneous,  and  this  can- 
not be  accomplished  by  requesting  a  finding  which  merely  nega- 
tives the  finding  of  the  court. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shaw- 
ano county:  John  Goodlanb,  Circuit  Judge.    Afprmed. 

This  is  an  action  in  equity  commenced  hy  the  city  of 
Shanvano  to  compel  defendants  to  remove  an  incumbrance 
from  one  of  the  public  streets  of  the  city.  The  complaint 
alleges  the  incorporation  of  the  city,  that  the  common  council 
took  proper  stejMa  to  institute  proceedings  for  the  removal  of 
the  encroachment  complained  of  in  this  action,  and  that  the 
defendants,  as  tenants  and  owners  of  the  lot  in  question, 
abutting  on  Andrews  street,  one  of  the  public  streets  of  the 
city,  maintained  a  woodshed  thereon  which  it  is  alleged  en- 
croached upon  such  street  The  answer  denied  the  encroach- 
ment and  other  allegations  of  the  complaint.  The  evidence 
adduced  upon  the  trial  respecting  the  issue  of  whether  or  not 
the  woodshed  encroached  upon  the  street  was  conflicting  and 
contradictory.  The  court  found  that  the  woodshed  did  not 
encroach  upon  the  public  street  as  laid  out  and  maintained 
by  the  city.  Other  findings  of  fact  covering  the  allegations 
of  the  complaint  and  the  issues  were  made,  but  need  not  be 
repeated  for  the  purposes  of  this  appeal.  Judgment  was 
awarded  dismissing  the  complaint  and  for  costs.  No  writ- 
ten excepjtions  to  the  findings  of  fact  were  filed  with  the  clerk 
in  conformity  with  sec  2870,  Stats.  (1898).  The  plaintiff 
requested  the  court  to  make  findings  of  fact  as  proposed  in 
written  findings  submitted  to  the  court.  This  the  court  re- 
fused to  do,  and  to  such  refusal  plaintiff  took  exception,  in- 
dorsed upon  the  proposed  findings,  in  form  as  follows: 
"Findings  proposed  by  plaintiff.     Refused.     To  which  re- 
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fnsal  plaintiff  duly  excepted."  The  findings  proposed  by 
plaintiff  oover  many  facts  at  issue  in  the  case;  among  them 
the  fact  that  the  woodshed  of  the  defendants  did  in  fact  en- 
croach upon  the  limits  of  Andrews  street  This  is  an  ap- 
peal from  the  judgment  dismissing  the  complaint 
P.  J.  Wifder,  city  attorney,  for  the  appellant 
For  the  respondents  there  was  a  brief  by  Eherlein  &  Eber' 
kin,  and  oral  argument  by  M.  0.  Eherlein. 

SnsBEOXEB,  J.  Ap})ellant'8  attack  upon  the  findings  of 
fact  of  the  trial  court  is  particularly  directed  to  the  findiug 
that  the  encroachment  upon  the  public  street,  as  alleged  and 
specified  in  the  complaint,  was  not  supported  by  the  evi- 
dence. The  bill  of  exceptions  in  the  case  does  not  contain 
any  written  exception  to  the  findings  made  by  the  court 
That  exceptions  to  findings  are  necessary  under  the  statute 
to  a  r^ew  on  appeal  of  the  evidence  on  the  issues  covered  by 
the  court's  findings  is  clearly  established  by  the  decisions  of 
this  court  Sees.  2870,  2876,  Stats.  (1898) ;  Treloar  r.  09- 
home,  98  Wis.  461,  74  N.  W.  99;  Evenson  v.  Bates,  68 
Wis.  24,  15  K  W.  887;  Lederer  v.  Estate  of  Kohn,  100 
Wis.  662,  76  N.  W.  604;  Nichols  v.  Superior,  109  Wis.  643, 
85  N.  W.  428. 

The  argument  is  made  that  this  requirement  is  met  by 
the  exception  taken  to  the  refusal  of  the  court  to  find  the 
facts  as  appellant  requested.  As  appears  in  the  foregoing 
statement,  appellant's  exception  to  such  refusal  is  a  general 
one  to  the  refusal  to  make  a  long  list  of  findings.  Some  of 
the  court's  findings  cover  the  proposed  findings  and  are  in 
effect  as  requested.  Others  are  adverse  to  those  proposed, 
while  some  of  the  proposed  findings  are  not  embraced  in  the 
court's  findings.  If  an  exception  to  a  refusal  to  find  as  re- 
quested could  be  treated  as  an  exception  to  the  findings  of 
the  court  in  oonfiict  therewith,  yet  this  exception  is  too  general 
to  be  available  on  appeaL  Taft  v.  Kessel,  16  Wis.  273 ;  Bailey 
Vol*  134— S 
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V.  CosteUo,  94  Wis.  87,  68  K  W.  663.  But  we  do  not  per- 
ceive how  an  exception  to  a  refusal  to  find  as  requested  can 
be  deemed  an  exception  to  a  finding  as  made  by  the  court, 
even  though  the  requested  finding  is  on  the  issue  embraced  in 
the  finding  actually  made  by  the  court  The  function  of  an 
exception  is  to  point  out  specifically  to  the  trial  court  some 
particular  matter  as  erroneous,  and  this  cannot  be  accom- 
plished by  requesting  a  finding  which  merely  negatives  the 
finding  of  the  court  To  hold  the  exception  to  the  refusal 
of  such  a  requested  finding  a  sufficient  specification  of 
error  in  courts'  findings  would  necessarily  hide  the  exception 
in  uncertainty  and  confusion.  Such  an  exception  would 
fail  to  point  out  the  errors  complained  of  with  sufficient  par- 
ticularity. We  deem  the  statutes  and  decisions  on  this 
question  conclusive  and  to  be  to  the  effect  that,  to  entitle  a 
party  to  a  review  on  appeal  of  the  evidence,  written  exoep- 
^tiouB  must  be  filed  with  the  clerk,  as  provided  by  sec  2870, 
Stats.  (1898). 

Under  these  circumstances  the  only  question  for  consider- 
ation is,  Do  the  pleadings  and  findings  of  the  court  support 
the  judgment?  We  find  nothing  in  the  record  that  raises 
any  question  of  the  correctness  of  the  judgment  awarded 
upon  the  pleadings  and  the  findings  of  the  courts  and  it  must 
stand. 

By  the  Court. — Judgment  affirmed. 
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Chopiv^  Administratrix,  Appellant,  vs.  Combined  Looks 
Pafeb  Company,  Bespondent; 

Novemher  27^Decemher  ISt  19(ft. 

Matter  and  servant:  Unsafe  places  to  work:  Negligence:  Personal  if>- 
Juries:  Question  for  jury:  Trial:  Direction  of  verdict. 

In  an  action  to  recover  for  the  death  of  a  senrant  caused  by  his 
being  caught  by  a  set-screw  on  a  line  shaft,  upon  the  evidence, 
stated  in  the  opinion,  it  is  held  to  have  been  error  to  direct  a 
verdict  for  the  defendant 

Appbai.  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county :  John  Goodland,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  a  judgment  dismissing  the  plaint- 
iff's complaint  Plaintiff  is  the  widow  of  Michael  Chopin, 
who  was  killed  January  30,  1906,  while  in  the  employ  of  the 
defendant  Deceased  was  employed  as  boss  machine  tender, 
having  a  general  supervision  of  the  operation  of  four  paper 
machines  located  upon  the  second  floor  of  defendant's  mill 
in  Outagamie  county,  Wisconsin.  These  machines  were 
operated  by  means  of  belts  extending  from  pulleys  upon  a 
main  shaft  seventy-five  feet  long  and  from  four  to  eight 
inches  in  diameter  located  upon  the  first  or  ground  floor. 
This  shaft  ran  north  and  south  and  passed  through  metal 
castings  fastened  to  perpendicular  posts  or  pillars  which 
held  it  some  three  feet  above  the  floor.  Iron  collars  were  at- 
tached to  the  shaft  at  various  places  by  means  of  set-screws  to 
prevent  it  from  working  back  and  forth  in  the  castings.  The 
opening  in  the  floor  through  which  the  belts  extended  from 
the  pulleys  on  the  shaft  below  to  the  paper  machines  above 
permitted  a  view  of  the  pulleys  and  shaft  While  at  work 
upon  the  second  floor  on  the  day  in  question  the  general  super- 
intendent, Thompson,  looking  through  the  opening,  discov- 
ered one  of  the  employees  trying  to  run  the  belt  on  one  of  the 
pulleys  with  his  foot,  and  promptly  instructed  deceased  to 
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go  below  and  stop  the  work  of  putting  on  the  belt  in  that  man- 
ner^ as  be  said  it  was  dangerous.  Deceased  immediately 
went  below,  passed  along  by  the  shaft,  and  ordered  the  em- 
ployees who  were  attempting  to  put  on  the  belt  to  desist,  stop 
the  engine,  and  put  on  the  belt  with  a  rope,  and  almost  in- 
stantly upon  delivering  this  order  was  caught  by  a  projecting 
setrscrew,  wound  around  the  shaft,  and  killed.  The  set- 
screw  in  question  extended  beyond  the  surface  of  the  collar 
about  five  eighths  of  an  inch,  and  had  been  placed  there  when 
the  shaft  was  installed  some  five  years  prior.  It  was  not 
visible  when  the  shaft  was  in  motion,  and  it  appears  from  the 
evidence  that  it  was  the  policy  of  defendant  to  have  set-screws 
counter-sunk.  It  was  established  on  the  trial  that  deceased 
had  charge  of  the  paper  machines  upon  the  second  floor,  but 
whether  he  had  charge  of  the  shafting  below  and  the  inspec- 
tion and  repairs  thereof  is  disputed.  The  negligence  alleged 
is  that  at  the  point  or  place  on  the  shaft  opposite  the  suction 
pump  where  deceased  was  caught  there  was  an  iron  collar 
attached  to  the  shaft  fastened  by  a  set-screw  which  extended 
from  two  thirds  to  five  eighths  of  an  inch  beyond  the  surface 
of  the  collar,  and  that  no  guard  or  barrier  had  been  placed 
around  this  set-screw  or  shaft  to  protect  employees  in  the 
mill  from  coming  in  contact  therewith  while  in  the  perform- 
ance of  their  duties,  and  that  deceased  had  no  knowledge  of 
the  existence  of  the  set-screw,  end  that  defendant  negligently 
suffered  said  shaft,  collar,  and  set-screw  to  remain  in  such 
unsafe  and  dangerous  condition,  and  that  deceased  while  in 
the  discharge  of  his  duties  and  in  the  exercise  of  ordinary  care 
was  caught  and  drawn  around  the  shaft  and  received  injuries 
causing  his  death ;  that  the  injuries  were  caused  by  the  neg- 
ligence of  the  defendant  in  carelessly  failing  to  warn  deceased, 
and  in  failing  to  locate  and  maintain  a  suitable  guard  or  pro- 
tection around  said  collar,  set-screw,  and  shaft,  and  in  negli- 
gently operating  said  collar,  set-screw,  and  shaft  in  an  un- 
safe condition,  and  in  negligently  and  carelessly  failing  to 
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proTide  and  maintain  a  reasonably  safe  and  suitable  place 
for  employees  while  in  the  performance  of  their  duties,  and 
in  failing  to  properly  light  that  part  of  the  mill  in  the  vicinity 
of  said  shaft  After  the  evidence  was  in,  the  court  directed  a 
verdict  for  the  defendant,  and  judgment  was  entered  dis- 
missing the  plaintiff's  complaint,  from  which  this  appeal  was 
taken* 

For  the  appellant  there  was  a  brief  by  Joseph  Chopin,  at- 
torney, and  P.  H.  Martin,  of  counsel,  and  oral  argument  by 
Mr.  Martin. 

For  the  respondent  there  was  a  brief  by  Classon  &  Frank, 
and  oral  argument  by  D.  0,  Classon. 

Ebbwin,  J.  The  only  errors  assigned  are  (1)  the  ad- 
mission and  rejection  of  evidence,  and  (2)  the  direction  of  a 
verdict  for  defendant.  These  errors  are  considered  together 
in  appellant's  brief.  It  is  quite  clear  from  the  record  that 
the  court  below  was  very  technical  in  its  rulings  concerning 
the  admission  and  exclusion  of  evidence  and  committed  error 
in  that  regard.  Since  the  judgment  must  be  reversed  upon 
other  and  more  obvious  grounds,  we  shall  refrain  from  dis- 
cussing this  assigimient  of  error,  believing  that  the  questions 
involved  under  this  head  are  not  likely  to  arise  upon  another 
trial* 

The  important  consideration  is  whether  the  court  erred  in 
directing  a  verdict  for  defendant.  A  verdict  was  directed 
upon  the  ground  that  the  deceased  was  charged  with  knowl- 
edge of  the  dangerous  condition  existing  and  was  chargeable 
with  the  duty  of  reporting  such  condition,  and  that  the  de- 
fendant was  not  chargeable  unless  the  defective  condition 
was  reported  or  brought  to  its  knowledge,  and  that  it  could 
not  be  held  liable  for  an  injury  to  deceased  resulting  from 
a  defect  which  deceased  should  have  reported ;  and  further, 
that  deceased  assumed  the  risk.  Upon  these  questions  the 
court  below  obviously  regarded  the  evidence  undisputed.   The 
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evidence  tends  to  show  that  it  was  the  custom  in  this  mill  to 
have  set-screws  connter-sunk  so  they  would  not  project  be- 
yond the  collar,  and  that  the  set-screw  in  question  was  placed 
at  or  about  the  time  the  shaft  was  put  in  several  years  before 
the  injury.  It  appears  that  when  the  shaft  was  in  motion  such 
condition  could  not  be  observed;  that  the  duties  of  the  de- 
ceased were  principally  upon  the  second  floor  in  charge  of 
the  paper  machines.  On  the  day  in  question  the  superin- 
tendent discovered  one  of  the  employees  trying  to  run  a  belt 
on  one  of  the  pulleys  with  his  foot,  and,  observing  that  it  was 
a  dangerous  method  of  doing  the  work,  he  said :  "I  hastened 
Chopin  down  thera  I  gave  him  pretty  positive  instructions." 
Thereupon  deceased  immediately  went  below,  passed  along 
the  passageway  parallel  with  the  shaft  to  a  point  near  the 
pulley  upon  which  the  employees  were  attempting  to  run  the 
belt  and  ordered  them  to  desist,  stop  the  engine,  and  put  it  on 
with  a  rope,  and  almost  instantly  upon  delivering  the  order 
was  caught  on  the  projecting  head  of  a  set-screw  in  the  col- 
lar on  the  shaft,  wound  around  the  shaft,  and  killed.  It  was 
fairly  a  question  for  the  jury  under  the  testimony  whether 
the  set-screw  was  not  in  the  same  condition  at  the  time  of  the 
injury  as  when  originally  placed  by  the  defendant,  and  if 
so  and  was  dangerous  to  employees  in  the  discharge  of  their 
duties,  the  defendant  would  be  liable  in  failing  to  furnish  a 
reasonably  safe  place  for  its  employees  to  work  as  well  as  in 
failing  to  safeguard  such  shafting  and  set-screw.  Howard 
V.  BelderwUle  L.  Co,  129  Wis.  98,  108  K  W.  ^8;  Parker  v. 
Fairbank^Morse  Mfg.  Co.  130  Wis.  625,  110  K  W.  409; 
Van  de  Bogart  v.  Marinette  &  M.  P.  Co.  127  Wis.  104,  106 
K  W.  805 ;  Ouinaa-d  v.  KnapjhStout  &  Co.  Co.  90  Wis.  123, 
62  K  W.  625 ;  Berg  v.  U.  8.  L.  Co.  125  Wis.  262, 104  K  W. 
60;  Walker  v.  Simmons  Mfg.  Co.  131  Wis.  542,  111  K  W. 
694;  Van  de  Bogart  v.  Marinette  &  M.  P.  Co.  182  Wis. 
367,  112  K  W.  443. 

It  is  contended  by  counsel  for  respondent  (1)  that  the  de- 
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fendant  was  negligent;  (2)  that  the  deceased  was  provided  a 
safe  way  in  which  to  do  his  work  and  chose  an  unsafe  one; 
(3)  that  it  was  the  duty  of  deceased  to  either  repair  defects 
or  report  them ;  (4)  that  deceased  was  told  by  the  superin- 
tendent to  have  the  engine  shut  down  for  the  purpose  of 
running  the  belt  on  to  the  pulley,  and  if  he  had  obeyed  orders 
he  would  not  have  been  injured.  It  is  quite  clear  that  the 
negligence  of  the  defendant  was  a  question  for  the  jury. 
From  the  evidence  produced  the  jury  would  have  been  justi- 
fied in  finding  that  the  projecting  setrscrew  was  placed  at 
the  time  the  shaft  was  put  in,  and  that  the  defendant  never 
furnished  a  safe  place  if  the  set-screw  as  constructed  and  ex- 
isting was  dangerous  to  employees  in  the  discharge  of  their 
duties.  It  is  said  by  counsel  for  respondent  that  there  was 
nothing  about  the  operation  of  the  machine  which  would 
naturally  require  workmen  to  be  in  a  position  where  they 
would  be  in  danger  from  this  exposed  set-screw,  and  nothing 
about  the  duty  deceased  was  performing  at  the  time  of  his 
.  injury  which  required  him  to  be  in  such  position.  It  is  quite 
clear  from  the  evidence  that  it  was  necessary  for  employees  at 
times  to  be  near  this  shaft  in  the  performance  of  their  duties. 
The  shaft  was  a  main  shaft  carrying  several  pulleys,  the  one 
upon  which  the  employee  was  at  work  at  the  time  of  the  in- 
jury being  about  three  feet  from  the  set-screw  in  question. 
But  it  is  claimed  that  deceased  could  have  gone  around  the 
suction  pump  to  the  point  where  the  employees  were  putting 
on  the  belt  and  thus  have  avoided  the  place  of  injury,  which 
was  a  dangerous  place,  where  he  should  not  have  gone  be- 
cause the  space  was  only  fourteen  and  one-half  inches  wide 
between  the  spur  gear  on  the  east  side  of  the  shaft  and  the 
set-screw.  But  this  contention  depends  upon  the  width  of 
this  space  as  well  as  the  relative  position  of  this  spur  gear 
with  the  collar  and  set-screw  upon  the  shaft.  The  photo- 
graphs offered  in  evidence  would  seem  to  indicate  that  the 
spur  gear  is  opposite  the  set-screw,  so  that  a  person  caught 
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upon  the  set-screw  would  probably  be  within  the  narrow 
space,  while  the  drawings  put  in  evidencet,  and  which  are 
doubtless  moie  correct  as  showing  the  locus  in  quo^  show  the 
spur  gear  not  exactly  opposite  the  collar  and  set-screw  but 
somewhat  farther  south,  from  which  it  appears  that  the  de- 
ceased may  have  been  caught  on  the  set-screw  before  he  had 
reached  the  narrow  space.  In  other  words,  it  is  not  at  all 
dear  from  the  evidence  but  that  the  deceased  could  have  been 
caught  on  the  selrscrew  before  he  passed  between  the  spur 
gear  and  the  shaft  Moreover,  the  evidence  respecting  the 
width  of  this  passageway  is  not  in  harmony.  One  witness 
testified  that  the  distance  between  the  beam  and  the  cc^wheel 
was  two  and  one-half  feet  and  that  there  was  plenty  of  room 
to  pass  between,  and  that  he  had  passed  through  between  the 
shaft  and  cogwheel  while  the  same  were  in  motion.  Another 
witness  in  speaking  of  the  position  of  the  spur  gear  or  cog- 
wheel, as  it  is  sometimes  called,  and  the  post  upon  which  the 
shaft  was  hung,  said :  "If  you  just  go  to  the  post,  you  do  not 
go  to  the  cogwheel  or  suction  pimip.  .  .  .  Unless  you  pass 
the  machinery  or  box,  you  do  not  go  between  the  cogwheel  and 
post"  We  think,  also,  the  jury  would  have  been  warranted 
in  finding  under  the  circumstances  and  in  view  of  the  fact, 
as  stated  by  the  superintendent,  that  the  employees  were  en- 
gaged in  dangerous  work  in  attempting  to  put  on  the  belt 
without  stopping  the  engine,  that  deceased  hastened  to  stop 
them  in  that  work  with  a  view  of  afterwards  shutting  down 
the  engine  and  then  putting  on  the  belt  as  directed  by  the 
superintendent  The  evidence  shows  that  the  deceased 
promptly  went  to  the  point  in  question  imder  direction  of  the 
superintendent  and  ordered  the  employees  to  desist  and  shut 
down  the  engine.  Nor  does  it  appear  from  the  evidence  as 
a  matter  of  law  that  deceased  was  charged  with  the  duty  of 
inspecting  shafting  or  machinery  upon  the  first  floor  or 
guilty  of  any  contributory  negligence  in  going  to  the  place  of 
injury.     There  is  no  direct  evidence  that  deceased  knew  of 
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the  projecting  setrscrew.  The  evidence  would  warrant  the 
jury  in  finding  that  he  did  not>  and  that  it  was  the  duty  of 
the  miflwright,  if  he  knew  of  it,  to  report  and  repair  such 
defect  We  are  cited  by  oounsel  for  appellant  to  sec.  1636;;, 
State.  (Supp.  1906;  LawB  of  1905,  ch.  303),  which  pro- 
vides, in  effect,  that  in  an  action  for  personal  injuries  caused 
by  failure  to  guard  or  protect  machinery  aa  provided  in  sec 
1636;,  Stats.  (1898),  the  fact  that  such  employee  continues 
in  said  employment  with  knowledge  of  such  omission  shall 
not  operate  as  a  defense.  But  we  have  not  considered  it  nec- 
essary to  pass  upon  the  effect  of  this  law,  for  the  reason  that 
in  the  instant  case  we  are  very  clear  that  there  was  ample 
evidence  to  go  to  the  jury  upon  the  question  of  whether  the 
deceased  continued  in  the  employment  with  knowledge  of  the 
unguarded  set-screw  as  well  as  of  other  material  issues  in- 
volved. We  think  the  court  erred  in  directing  a  verdict  for 
the  defendant 

By  the  Court. — The  judgment  is  reversed,  and  the  action 
remanded  for  a  new  triaL 


Ik  be  Deleglisb. 

Hovemher  i8—Decemher  IS,  19(f1. 

Quardia/nMMp:  Incompetent  penona:  Evidence:  Opinions:  Experts, 

1.  In  proceedings  for  the  appointment  of  a  guardian  for  an  incom- 

petent person,  the  evidence,  stated  in  the  opinion,  is  held  to 
sustain  an  order  making  such  appointment 

2.  The  mental  incapacity  described  by  the  statute,  authorizing  the 

appointment  of  a  guardian  of  an  incompetent  person,  relates 
more  to  the  competence  of  the  person  with  reference  to  the 
care  and  conservation  of  property,  and  the  care  of  health  and 
person,  than  it  does  to  insane  hallucinations. 
8.  On  the  question  of  mental  incapacity  the  opinions  of  experts, 
who  form  their  opinion  from  a  single  interview  had  for  the 
purpose  of  qualifying  as  witnesses,  are  necessarily  weak  and 
inconclusive  when  opposed  by  facts  in  conflict  therewith. 
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Appeai^  from  a  judgment  of  the  circuit  court  for  Lang- 
lade county:  Geo.  W.  Bueneix,  Judge.  Reversed  on  both 
appeals. 

Edward  CUary,  appointed  general  guardian  of  the  person 
and  estate  of  Mary  Deleglise  by  the  county  court  of  Langlade 
county  under  sec.  3976,  Stata.  (1898),  appeals  from  a  judg- 
ment of  the  circuit  court  for  Langlade  county  reversing  the 
order  of  the  county  court  appointing  him  such  guardian, 
and  the  petitioners  in  the  county  court,  Anna  E.  Morrissey 
and  Sophia  E,  Leslie,  appeal  from  that  part  of  the  same  judg- 
ment imposing  the  costs  of  the  guardianship  proceedings 
upon  said  petitioners. 

For  the  appellants  there  was  a  brief  by  T.  W.  Hogan  and 
H.  F.  Morson,  and  oral  argument  by  Mr.  Hogan. 

For  the  respondent  there  was  a  brief  by  Ooodrick  &  Ooodr 
rick,  and  oral  argument  by  E.  J.  Ooodrick. 

Timlin,  J.  Giving  full  force  and  effect  to  the  decision  of 
this  court  in  In  re  Streiff,  119  Wis.  566,  97  N.  W.  189,  and 
that  in  In  re  Welch,  108  Wis.  387,  84  ]Sr.  W.  550,  and  having 
in  mind  the  rule  that  the  findings  of  fact  of  the  court  below 
will  not  be  reversed  in  this  court  unless  contrary  to  the  dear 
weight  of  proof  {Cunningham  v.  Brown,  44  Wis.  72 ;  Caiura 
V.  Kleiner,  95  Wis.  378,  70  N.  W.  479 ;  Clausen  v.  Hale,  96 
Wis.  100,  71  K  W.  122 ;  Moinsen  v.  Plwnkinton,  96  Wis. 
166,  71  N.  W.  98),  we  proceed  to  the  consideration  of  the 
questions  raised  on  this  appeal. 

Mary  Deleglise  is  about  seventy-three  years  of  age,  and 
with  her  husband,  F.  A.  Deleglise,  came  to  Antigo  in  1877 
practically  without  means,  their  whole  property  consisting  of 
about  $300  in  cash  belonging  to  Mary  Deleglise.  She  was  the 
mother  of  nine  children,  six  of  whom  are  still  living.  At 
least  three  of  these  nine  children  were  feeble-minded.  Dur- 
ing her  husband's  life  she  never  took  part  in  the  conduct  of 
the  business  or  in  the  acquisition  of  the  property.    Mr.  Dele- 
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glise  died  in  March,  1894,  and  after  coming  to  Antigo  and  up 
to  that  time  had  accumulated  considerable  property.  He  had 
failed  in  business  some  years  before  coming  to  Antigo  and 
was  in  debt,  and  all  the  property  he  thereafter  accumulated 
up  to  the  time  of  his  death  was  carried  in  the  name  of  his 
wife.  No  inventory  of  this  property  was  made  until  about 
1897,  when  the  petitioner  Mrs.  Morrisseyj  who  is  a  daughter 
of  F.  A.  and  Mary  Deleglise  and  who  had  been  keeping  books 
for  her  father  since  about  1886  and  up  to  the  time  of  his 
death  and  after  his  death  and  until  late  in  the  year  1897, 
in  1897  made  an  inventory  of  the  property  so  acquired,  and 
it  amounted  to  about  $75,000  with  debts  of  about  $10,000, 
mostly  secured  by  real-estate  mortgages.  For  several  years 
prior  to  the  death  of  F.  A,  Deleglise  his  son-in-law,  Mr. 
Leslie,  and  husband  of  the  petitioner  Sophia  E.,  assisted  him 
in  his  oflSce.  Mr.  Leslie  was  discharged  by  Mary  Deleglise  in 
the  fall  of  1894.  After  Mm,  Morrissey  left  the  office  and 
bookkeeping  in  November,  1897,  Mary  Deleglise  placed  her 
two  sons,  Alex  and  Adelbert,  in  charge,  and  they  continued 
to  run  the  office  and  manage  the  property  from  November, 
1897,  until  March,  1903,  when  Mary  Deleglise  discharged 
them  and  placed  her  daughter,  Mrs.  Leslie,  in  charge,  who 
managed  the  office  until  October,  1905,  when  she  was  dis- 
charged by  Mrs.  Deleglise,  who  then  placed  Adelbert  again  in 
charge.  The  inventory,  which  appears  to  have  been  quite 
specific,  made  in  November,  1897,  contained  about  100 
forty-acre  tracts  of  land,  450  city  lots,  and  some  acreage 
adjoining  the  city  of  Antigo  not  platted,  all  in  the  name  of 
Mary  Deleglise.  At  present  Mrs.  Deleglise  owns  thirteen 
and  one-half  forty-acre  tracts  and  103  city  lots,  and  about 
150  acres  of  land  in  all  about  the  city.  The  rest  haa  been 
sold  by  Alex  and  Adelbert  and  Mrs.  Leslie  during  the  time 
they  were  managing  the  property  or  was  included  in  the 
division  and  distribution  among  the  children  hereinafter 
mentioned.    A  writing  showing  this  division  or  distribution 
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was  offered  in  evidence,  and  for  some  unaccountable  reason 
rejected  as  incompetent,  irrelevant,  and  immaterial.  A  writ- 
ing offered  showing  sales  of  lands  made  from  October,  1897, 
to  March,  1903,  was  rejected  for  a  similar  reason.  After  the 
division  of  property  and  distribution  amongst  the  children 
Mary  Deleglise  had  real  estate  to  the  amount  of  $55,000, 
with  debts  of  from  $6,000  to  $8,000,  which  debts  are  still 
outstanding  and  unpaid.  During  the  time  that  Alex  and 
Adelbert  were  in  charge,  from  1897  to  1903,  they  took  in 
from  the  sales  of  lands  at  least  $43,000,  but  they  did  not 
keep  books  so  that  this  could  be  ascertained  with  exactness. 
Their  manner  of  keeping  accounts  was  such  that  it  was  al- 
most impossible  to  tell  what  money  they  received  and  what 
lands  they  sold  belonging  to  Mary  Deleglise.  Mrs.  Deleglise 
does  not  know  anything  about  it  and  she  could  give  no  in- 
formation on  the  subject  Alex  has  left  Antigo  and  is  out 
West  somewhere.  Mrs.  Doersch,  one  of  the  daughters,  who 
is  living  apart  from  her  husband  and  who  is  somewhat  weak- 
minded,  occupies  the  same  house  with  her  mother  at  present. 
Adelbert  is  in  charge  of  the  property  under  his  last  appoint- 
ment, and  Mrs.  Morrissey  and  Mrs.  Leslie  are  the  petitioners 
in  this  proceeding. 

Mrs.  Morrissey  testifies  that  her  mother  had  trouble  with 
Mrs.  Leslie  and  trouble  with  all  of  them.  She  wished  a 
guardian  so  that  the  property  be  properly  administered  and 
because  she  did  not  want  to  see  her  mother  on  the  town  in  a 
few  years,  and  she  did  not  believe  Adelbert  was  very  honest 
and  considered  her  mother  very  feeble-minded.  Describing 
her  mother's  condition  she  testified  that  Mary  Deleglise  can- 
not think  of  the  management  of  her  household  for  even  one 
day;  that  she  could  not  provide  for  herself;  that  her  mother 
lived  like  a  pauper;  and  that  she  surely  did  not  spend  the 
$43,000  gotten  from  the  sale  of  lands  and  that  it  has  gone 
somewhere,  and  that  Mrs.  Leslie  found  lots  of  taxes  unpaid 
after  Alex  and  Adelbert  went  out    Her  mother  gacve  $5,000 
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to  the  Sohemian  Church  as  John's  share  of  the  estate,  John 
being  dead.  Four  thousand  dollars  of  this  was  giv^i  in  a 
promissory  note  which  she  afterward  paid.  She  gave  away 
lots  and  had  them  raffled,  has  given  away  money  to  poor  chil- 
dren, and  spends  a  great  deal  of  money  but  gets  little  for  it. 
Instead  of  being  economical  and  frugal  she  is  wasteful  and 
lives  in  poverty  and  has  nothing  to  eat  sometimes.  She 
wanted  to  give  the  church  another  $5,000  which  she  claimed 
to  be  the  share  of  Edmund,  the  weak-minded  son  who  is  still 
living.  Since  these  proceedings  started  she  has  given  Mrs. 
Doersch  $10,000  or  $12,000  worth  of  property.  The  witness 
describes  her  mother  as  living  in  poverty,  her  house  in  gen- 
eral disorder ;  hard  for  her  to  let  them  get  her  the  actual  nec- 
essaries of  life;  does  not  take  care  of  her  bedroom  and  has 
not  for  years  been  able  to  take  care  of  it  herself,  hut  locks 
her  bedroom  up  when  she  leaves  it  and  keeps  the  key.  There 
are  old  clothes  there  which  have  been  there  for  years  and  are 
worm-eaten.  When  they  brought  her  dainties  or  oranges  she 
would  put  them  away  and  not  eat  them  or  let  any  one  else 
eat  them,  and  they  would  afterward  find  them  decayed  where 
she  had  hidden  them.  She  also  hides  money.  She  goes 
around  upon  cold  nights  in  her  nightgown.  She  sits  by  her 
table  and  broods  over  business  affairs  and  she  cannot  grasp 
them,  and  they  seem  to  be  such  a  heavy  burden  on  her  shoul- 
ders, and  she  cannot  understand  them  and  makes  complaints. 
She  has  accused  different  doctors  that  have  been  to  see  her  of 
trying  to  poison  her,  and  accused  the  physician  that  attended 
ifr.  Deleglise  of  poisoning  him.  She  is  superstitious — thinks 
she  is  bewitched  by  Mrs.  Novak.  She  associates  or  has  asso- 
ciated witli  one  Mrs.  Hammond,  a  fortune  teller,  and  she 
knows  nothing  about  the  transactions  of  her  agents  with  her 
property. 

The  other  daughter,  Mrs.  Leslie ^  corroborates  this  evidence, 
and  adds  some  further  particulars.  She  took  possession  of 
the  office  March  1,  1903,  at  request  of  her  mother,  who  was 
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then  dissatisfied  with  the  way  that  Alex  and  Adelbert  were 
running  things.  There  was  considerable  discussion  then 
about  applying  for  the  appointment  of  a  guardian.  This 
witness  describes  that  she  found  that  the  books  had  not  been 
kept  up,  sales  of  her  mother's  lands  of  which  no  record  at  all 
had  been  kept,  and  a  chaotic  condition  generally.  In  order  to 
ascertain  what  had  been  done  with  her  mother's  property  she 
went  to  tiie  register  of  deeds  and  had  him  make  out  a  grantor 
and  grantee  index  of  all  the  sales  from  November  30,  1897, 
to  March,  1903.  Using  this  index  she  wrote  to  parties  that 
seemed  to  be  owing,  asking  them  to  bring  in  their  receipts, 
contracts,  and  papers  which  they  were  holding  on  the  prop- 
erty. Qidte  a  number  of  them  came  in,  but  those  that  had 
deeds  did  not  show  up.  In  this  method  she  got  the  sales  book 
partly  straightened  out  again  and  found,  as  before  stated, 
thirteen  and  one-half  forty-acre  tracts  unsold,  an  undivided 
interest  in  one  forty-acre  tract,  and  the  lots. and  property  be- 
fore mentioned.  At  the  time  of  this  witness  giving  her  testi- 
mony there  were  ninety-six  lots  left,  thirteen  and  one-half 
forty-acre  tracts,  and  about  148  acres  of  other  land.  The  in- 
debtedness of  her  mother  was  not  substantially  decreased  dur- 
ing this  time.  She  found  a  great  many  taxes  unpaid  and 
some  tax  certificates  in  the  ofiice,  some  of  which  were  out- 
lawed and  some  were  tax  certificates  upon  the  lands  of  others. 
After  finding  that  Alex  and  Adelbert  had  received  upwards 
of  $43,000  she  asked  Alex  what  he  had  done  with  the  money 
and  he  said  he  blew  in  $10,000.  She  describes  her  mother's 
condition,  testified  that  her  mother  does  not  know  the  value 
of  any  of  her  property,  and  whenever  witness  got  ready  to 
sell  a  piece  of  property  her  mother  always  signed  the  deed 
and  took  her  word  for  it  and  let  it  go.  Mary  Deleglise  has 
given  away  much  of  her  property  since  the  death  of  Mr.  Dele- 
glise. In  the  language  of  the  witness,  "She  gave  a  house  and 
lot  to  Mrs.  Zitz  and  also  to  Mr.  Gallinger  and  also  to  Mrs. 
Close."    Her  mother  is  easily  influenced  by  people  coming  to 
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her  and  working  on  her  sympathy.  She  has  given  consider- 
ahle  money  to  charitable  institutions  also,  describing  that 
heretofore  mentioned,  also  the  gift  to  Mrs.  Doersch. 

With  reference  to  her  manner  of  living,  witness  says  that 
she  went  over  in  the  fall  of  1903  and  stayed  with  her  mother 
about  a  year  and  a  half.  Her  mother  was  sick  at  the  time 
and  witness  went  to  take  care  of  her.  She  goes  around  in  rags 
in  her  bare  feet  any  kind  of  weather,  winter  or  summer,  is 
very  miserly  in  regard  to  her  table,  would  not  buy  enough  of 
the  necessaries  of  life,  has  not  any  method  of  keeping  her 
rooms;  her  bedroom  is  a  storage  room,  you  might  call  it; 
keeps  weeds  and  herbs  there,  and  the  room  is  unclean,  and 
her  mother  is  not  able  to  take  care  of  her  own  bed ;  keeps  eat- 
ables in  her  room  until  they  spoil ;  forgets  where  she  puts  her 
money  and  thinks  some  one  steals  it.  After  she  signs  a  deed 
or  contract  she  would  not  remember  the  next  day  what  she 
signed;  is  superstitious  and  a  believer  in  witchcraft  and  in 
communications  from  the  angels.  When  a  note  was  due  in 
the  bank  and  witness  informed  her  mother  about  it,  her 
mother  denied  that  she  ever  signed  such  a  note.  Upon  being 
shown  her  signature  she  said  she  must  have  signed  it.  It 
was  a  common  occurrence  of  hers  to  sign  papers  and  then 
deny  her  signature  in  other  transactions.  The  total  amount 
that  appears  on  the  sales  book  during  the  administration 
of  Alex  and  Adelbert  as  moneys  received  from  sales  is 
$26,595.22,  while  the  amount  shown  by  the  record  sales  is 
$43,000.  Mrs.  Deleglise  is  now  desirous  of  giving  an  addi- 
tional $5,000  to  the  church,  and  among  her  gifts  enumerated 
by  this  witness  are  a  house  and  two  lots  to  John  Six,  some- 
thing to  John  Bergert,  a  house  and  two  lots  to  Gallenberger, 
giving  rent  of  her  houses  for  years  to  families  and  charging 
them  no  rent,  forgiving  John  Gibson  the  balance  on  his  pur- 
chase, and  donating  to  Mrs.  Close  three  lots.  Also  purposes 
to  donate  to  a  public  park  to  be  called  Deleglise  Park.  She 
is  bringing  up  a  number  of  orphan  children  and  Indian 
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children  and  she  associates  with  paupers  and  poor  people. 
When  the  goardian  was  appointed  she  had  a  balance  to  her 
credit  in  the  Langlade  National  Bank  of  only  $78.20 ;  noth- 
ing in  the  other  bank. 

Dr.  Doyle,  who  knew  her  about  twenty  years  and  treated 
her  on  two  or  three  different  occasions  and  had  frequent  con- 
versations with  her  and  some  experience  in  business  matters, 
considered  her  of  weak  mind  and  generally  mentally  in- 
competent to  transact  business  of  any  description.  Dr.  Wat- 
son, who  had  known  her  for  four  years  and  had  treated  her 
professionally  and  had  opportunities  to  see  her  and  converse 
with  her,  considered  her  incompetent  to  handle  an  estate  of 
any  large  amount  Dr.  Donahue,  who  had  known  her  about 
twenty-two  yeare  and  who  had  been  to  her  house  on  prof esr 
sional  services  and  treated  her  and  other  mei;nbers  of  the 
family  and  had  conversations  with  her  during  that  time,  did 
not  consider  her  competent  to  look  after  ordinary  household 
affairs  nor  to  manage  a  large  estate.  A  hypothetical  question 
was  put  to  some  of  these  experts  which  described  a  suppositi- 
tious case  unlike  the  case  of  Mary  Deleglise,  and  then  asked 
whether  the  expert  would  consider  such  a  person  an  imbecile, 
and  to  this  the  expert  answered  "No.'^  To  meet  this  evidence 
the  defendant  called  two  physicians,  Dr.  Kussell  and  Dr. 
Kempster,  who,  for  the  purpose  of  informing  themselves,  had 
a  single  interview  with  Mary  Deleglise,  and  as  a  result  of  that 
interview  Dr.  Russell's  opinion  was  that  it  would  be  improper 
to  call  Mary  Deleglise  into  court  to  attend  the  trial  of  a  case 
in  which  she  was  so  much  interested,  that  he  found  no  symp- 
toms of  insanity  or  imbecility  or  dementia  or  breaking  down 
of  the  mental  faculties,  and  then  answered  the  following 
question :  "$.  State  whether  in  your  opinion  she  is  mentally 
competent  to  conduct  the  ordinary  affairs  of  life  and  having 
charge  of  her  affairs  and  her  own  person."  To  which  he  an- 
swered, "I  should  say  she  was,  as  much  as  a  person  of  her 
age."    Dr.  Kempster,  who  qualified  as  a  specialist  in  mental 
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and  nerroBB  disorders  and  who  visited  Mrs.  Deleglise  for  the 
purpose  of  examining  her  condition  mentally  with  a  view  to 
testifying  in  this  case,  considered  her  too  weak  physically  to 
attend  the  trial  and  submit  to  an  examination  such  as  is  ordi- 
narily required  in  oonrt^  and  described  the  impression  she 
made  on  him  at  this  interview  had  for  that  purpose  and  found 
her  memory  keen  and  dear  on  some  incidents  of  which  he  had 
personal  knowledge;  found  her  memory  good: 

'*B[er  memory  I  found  to  be  excellent  Her  judgment  was 
good.  Her  reasoning  was  above  the  average  for  a  person  of 
her  education  and  years.  .  •  .  I  discovered  no  evidence  of 
insanity  of  any  kind  or  of  any  nature  or  of  any  degree  and 
did  not  discover  a  particle  of  evidence  of  senile  dementia,'' 

On  cross-examination  he  said: 

'1  would  not  consider  her  at  that  time  [referring  to  the 
time  of  taking  the  first  inventory]  more  able  mentally  and 
physically  to  look  after  her  business  than  at  the  present  time. 
I  understand  that  she  is  weaker  now  physically  than  she  was 
then,  but  I  do  not  imderstand  she  is  mentally  weaker." 

Mrs.  Eliza  Kayne,  who  lived  in  Antigo,  knew  Mary  Dele- 
glise quite  intimately  prior  to  the  last  ten  years,  but  during 
that  time  had  been  to  Deleglise's  only  in  sickness,  except 
to  call  once  or  twice  a  year.  She  never  saw  anything  in  Mrs. 
Deleglise  to  lead  her  to  think  she  was  an  imbecile  or  insane 
or  anything  near  it,  but  she  knew  nothing  about  Mrs.  Dele- 
glise's  property,  or  the  extent  of  it,  or  how  it  was  managed. 
Mrs.  Maiy  Neflf,  a  woman  who  knew  Maiy  Deleglise  about 
twenty-four  years  and  saw  her  during  the  last  number  of 
years,  testified  that  she  was  about  the  same  mentally  as  she 
was  twenty  years  ago,  and  she  did  not  consider  her  insane  or 
an  imbecile,  and  that  she  was  as  competent  today  mentally 
to  take  care  of  herself  and  business  as  she  ever  was.  She  was 
at  Mrs.  Deleglise's  house  once  or  twice  and  foimd  everything 
in  good  order.  H.  A.  Kohl  was  a  hardware  merchant  living 
in  Antigo  and  had  known  Mrs.  Deleglise  a  long  time,  and  did 
VOU184  — 4 
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not  notice  any  change  in  her  mental  condition  during  the  time 
he  had  known  her;  that  she  was  in  his  opinion  as  mentally 
competent  now  to  take  care  of  herself  and  her  property  as 
she  ever  was,  except  her  age  might  be  a  little  against  her. 
Her  mind  is  just  as  good  as  it  ever  was.  Mamie  Osceliski, 
one  of  the  children  brought  up  by  Mrs.  Deleglise>  now  twenty- 
two  years  of  age,  and  who  had  lived  with  her  since  she 
could  remember,  testified  that  she  is  sick  more  than  she  used 
to  be  and  is  more  feeble  bodily,  but  her  mind  is  the  same  so 
far  as  witness  has  seen  her,  and  her  memory  is  as  good  as  it 
has  been.  John  Hessel,  who  lives  in  Antigo  and  is  in  the 
hardware  business,  knew  Mary  Deleglise  about  twenty  years, 
and  he  did  not  notice  anything  in  her  conduct  a  few  days  ago 
any  different  from  what  she  has  always  been  mentally,  and 
had  never  seen  anything  about  her  which  would  lead  him  to 
think  she  was  mentally  incompetent  at  any  time.  Upon  being 
asked  whether  he  meant  that  she  was  capable  of  transacting 
her  business  he  answered  that  she  never  transacted  any  that 
he  knew  of,  but  that  it  is  the  impression  generally  among  the 
inhabitants  of  Antigo  that  she  is  mentally  incompetent  to 
transact  her  own  business  and  take  care  of  her  own  affairs. 
The  member  of  her  family  who  is  in  charge  of  the  property 
and  who  is  resisting  this  appointment  of  a  guardian,  Adelbert 
Deleglise,  testified  as  follows: 

"5  Did  you  tell  Mr.  Church,  the  treasurer  of  the  county, 
last  October  that  if  the  girls  hadn't  made  application  to  have 
your  mother  put  under  guardianship  that  you  would  ?  A.  It 
can't  be  answered  by  Ves'  or  'no'  in  justice  to  myself.  I  told 
him  that  such  a  thing  had  occurred  to  me  when  the  state  of 
Mrs.  Deleglise's  estate  depreciated  and  gone  down  to  such 
an  extent  as  to  leave  herself  liable  to  be  dependent  on  those 
whom  she  wanted  to  help  and  give  a  livelihood." 

George  Hill,  the  mayor  of  the  city  of  Antigo,  knew  Mary 
Deleglise,  and  during  his  acquaintance  with  her  never  no- 
ticed anything  in  her  conduct  to  indicate  that  she  was  men- 
tally incompetent 
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From  this  resume  of  the  testimony  it  must  appear  that  the 
acts,  facts,  and  circumstances  regarding  the  attitude  of  Mary 
Del^lise  toward  her  property  and  toward  the  members  of  her 
family  and  her  mode  of  living  and  her  hallucinations  or  be- 
liefs and  the  wasting  of  the  property  by  improvident  manage- 
ment by  giving  it  away  and  making  gifts  far  beyond  what 
her  present  apparent  means  would  warrant,  and  her  lack  of 
any  adequate  or  of  any  considerable  knowledge  of  what  prop- 
erty she  has  or  how  it  is  being  managed  or  what  is  being  done 
with  it,  are  all  substantially  undisputed.     The  mental  in- 
capacity described  by  this  statute  relates  more  to  the  compe- 
tence of  the  person  with  reference  to  the  care  and  conserva- 
tion of  property,  and  the  care  of  her  own  health  and  person, 
than  it  does  to  insane  hallucinations,  which  are  often  con- 
sistent with  thrift  and  industry.    The  opinions  of  experts,  es- 
pecially of  those  who  form  their  opinion  from  a  single  inter- 
view had  for  the  purpose  of  qualifying  them  as  witnesses,  are 
necessarily  very  weak  and  inconclusive  evidence  upon  such  a 
question.    They  do  not  necessarily  gain  in  probative  force  be- 
cause of  positive  or  dogmatic  form  of  expression.    The  opin- 
ions of  other  witnesses  called  for  the  defense,  while  entitled 
to  some  weight  as  opinions,  are  weakened  by  the  fact  that  the 
witnesses  are  disposed  to  compare  Mary  Deleglise's  present 
condition  with  her  former  condition.     The  testimony  tends 
strongly  in  the  direction  that  she  was  always  more  or  less 
weak-minded,  but  the  opinion  evidence  should  not  have  been 
allowed  to  prevail  against  the  undisputed  facts  and  circum- 
stances concerning  the  mode  of  living  of  Mary  Deleglise,  the 
manner  of  taking  care  of  her  person,  and  tlie  fact  that  through 
her  incapacity  and  lack  of  knowledge  her  property  is  actually 
being  squandered  and  wasted  both  by  herself  and  by  those 
whom  she  left  in  charge  of  it.    It  is  not  a  case  where  there  is 
a  conflict  upon  the  facts  last  referred  to,  but  where  the  con- 
flict is  only  upon  the  opinion  evidence.    On  the  one  side  the 
expert  opinion  evidence  is  furnished^  by  gentlemen  who  have 
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known  Mary  Deleglise  a  great  number  of  years  and  have  had 
occasion  to  observe  her  condition  and  her  doings  with  respect 
to  her  person  and  property;  on  the  other  side,  by  gentlemen 
who  examined  her  upon  a  single  occasion  and  attempt  to  de- 
cide the  question  of  her  mental  competency  from  such  exam- 
ination alone.  We  believe  the  judgment  of  the  circuit  court 
was  contrary  to  the  great  preponderance  of  the  evidence, 
judging  it  according  to  its  real  probative  value,  which  chiefly 
lies  in  the  opportunity  of  the  witness  for  information  and 
knowledge,  and  in  the  .undisputed  evidence  of  facts  and  cir- 
cumstances regarding  her  mental  attitude  toward  her-  prop- 
erty and  her  person.  It  follows  that  the  judgment  of  the  cir- 
cuit court  must  be  reversed  upon  both  appeals,  with  one  bill 
of  costs  in  this  court  to  be  taxed  and  paid  by  the  guardian 
out  of  the  trust  funds  in  his  hands. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed on  both  appeals,  with  costs  as  in  this  opinion  directed, 
and  remanded  to  the  circuit  court  with  directions  to  affirm 
the  decree  or  order  of  the  county  court;  also  with  taxable 
costs  to  be  paid  out  of  the  estate  of  the  ward. 


Voss,  Appellant,  vs.  Voss  and  wife.  Respondents, 

November  2&— December  IS,  1907. 

Parent  and  child:  Services  rendered  parent  by  child:  Right  to  re^ 
cover:  Presumptions:  Contracts. 

1«  The  role  that,  when  a  child  remains  at  home  after  his  majority 
and  renders  ordinary  services  to  his  father,  no  contract  to  pay 
therefor  wiU  be  implied,  but  an  express  contract  must  be 
proven  by  direct  and  positive  evidence  or  by  circumstantial 
evidence  equivalent  thereto,  is  subject  to  the  exception  that 
where  the  services  are  rendered  in  reliance  upon  an  express 
oral  contract  to  deed  or  devise  real  estate,  although  the  prom- 
ise is  not  enforceable  because  not  in  writing,  still  a  contract 
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to  pay  the  reasonable  yalue  of  the  serrlces  may  be  implied  and 
recoTery  had,  proTlded  the  express  promise  be  satisfactorily 
proven. 

2.  In  such  case  the  effect  of  the  void  contract  is  to  remove  the  other- 
wise conclusive  presumption  that  the  services  were  rendered 
gratuitously. 

8.  In  an  action  by  a  son  to  recover  for  services  performed  after 
the  son'9  majority  in  working  on  the  father's  farm  under  an 
express  promise,  testified  to  by  the  son  but  denied  by  the  father, 
to  deed  the  son  the  home  farm,  the  mere  fact  that  the  duration 
of  the  services  was  indefinite  would  not  prevent  a  recovery. 

AppEAii  from  a  judgment  of  the  circuit  court  for  Langlade 
county :  John  (Joodland,  Circuit  Judge.  Reversed  in  part; 
affirmed  in  part, 

0.  O.  EricJeson,  for  the  appellant 

T.  W.  Hogan,  for  the  respondents. 

WiNSLOw,  J.  This  is  an  action  by  a  son  to  recover  of  his 
father  and  stepmother  the  reasonable  value  of  his  services 
for  nearly  four  years  after  attaining  his  majority  in  working 
for  his  father  upon  the  home  farm.  The  plaintiff  claimed 
and  offered  evidence  tending  to  prove  that  when  he  came  of 
age  his  father  orally  agreed  that  if  he  would  stay  at  home  and 
work  on  tiie  farm  in  summer  and  work  in  the  woods  for  his 
father  in  the  winter  he  (the  father)  would  give  him  the  home 
farm^  and  that  he  did  so  work  in  reliance  on  the  agreement 
for  nearly  four  years,  when  difficulties  arose  between  him 
and  his  stepmother  and  he  left  At  the  conclusion  of  the 
plaintiff's  case  the  plaintiff  moved  to  dismiss  the  action  as  to 
Augusta  Voss,  the  stepmother,  which  motion  was  granted. 
The  defendant  admitted  the  rendition  of  the  services  by  the 
plaintiff,  but  denied  the  making  of  the  agreement  to  give  his 
son  the  farm.  At  the  close  of  the  evidence  a  verdict  for  the 
defendwits  was  directed,  and  judgment  rendered  that  the 
plaintiff  take  nothing  by  his  action  and  for  costs  in  favor  of 
the  defendants. 
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Presumably  the  verdict  was  directed  upon  the  well-estab- 
lished general  principle  that,  when  a  son  remains  at  home 
after  his  majority  and  renders  ordinary  services  to  his  father, 
no  contract  to  pay  therefor  will  be  implied,  but  an  express  con- 
tract must  be  proven  by  direct  and  positive  evidence  or  by 
circumstantial  evidence  equivalent  thereto.  This  principle, 
however,  is  subject  to  the  exception  that  where  the  services 
are  rendered  in  reliance  upon  an  express  oral  promise  to 
deed  or  devise  real  estate,  although  the  promise  be  not  en- 
forceable because  not  in  writing,  still  a  contract  to  pay  the 
reasonable  value  of  the  services  may  be  implied  and  recovered 
upon,  provided  the  express  promise  be  satisfactorily  proven. 
This  subject  was  fully  treated  by  this  court  in  the  recent  case 
of  Taylor  v.  Thieman,  132  Wis.  38,  111  N.  W.  229,  and  any 
extended  discussion  of  the  subject  here  seems  unnecessary 
in  view  of  this  fact 

The  only  effect  of  the  void  contract  is  to  remove  the  other- 
wise conclusive  presumption  that  the  services  were  rendered 
gratuitously.  In  the  present  case  there  was  positive  evidence 
that  such  an  express  promise  was  made  and  that  the  services 
were  rendered  in  reliance  upon  it.  It  is  true  that  the  all^d 
promise  did  not  fix  the  length  of  time  for  which  the  services 
were  to  continue,  but,  inasmuch  as  the  sole  function  of  the 
promise  is  to  remove  the  presumption  that  the  services  were 
expected  to  be  gratuitous  and  thus  place  the  parties  upon  the 
same  footing  as  if  they  were  strangers,  no  reason  is  perceived 
why  an  express  promise  which  is  indefinite  as  to  the  duration 
of  the  services  should  not  have  the  same  effect  as  one  which 
fixes  a  definite  time.  Logically  both  promises  equally  rebut 
the  idea  that  it  was  expected  that  the  services  were  to  be  gra- 
tuitous. Inasmuch  as  the  plaintiff  dismissed  the  action  as  to 
Aiigusta  Voss  the  judgment  was  right  so  far  as  she  is  con- 
cerned, but  as  to  the  defendant  Charles  Voss  there  must  be  a 
new  trial. 

By  the  Court. — That  part  of  the  judgment  adjudging  that 
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the  plaintiff  recover  nothing  of  the  defendant  Charles  Voss, 
and  that  said  Charles  Toss  recover  his  costs,  is  reversed,  with 
costs,  and  a  new  trial  ordered,  and  the  remainder  of  the  judg- 
ment in  favor  of  the  defendant  AuguKtd  Yoss  affirmed,  with- 
out eofits  in  this  oonrt 


HxNsxL,  Appellant,  vs.  Witt,  Besponden^ 

Vovemher  28-~December  IS,  19C7. 

Br&kera:  Right  to  cammissiona:  EoBemenis:  Termination:  Adverse 

po8ses9ion. 

1.  In  an  action  by  a  broker  for  commisBions,  the  evidence,  stated 

In  the  opinion,  is  held  to  warrant  the  direction  of  a  verdict  for 
the  defendant. 

2.  The  poesession  of  land  in  subordination  to  an  easement  therein 

for  any  length  of  time  will  not  affect  the  owner  of  the  ease- 
ment It  does  not  disseize  such  owner  and  so  does  not  have 
any  element  of  adverse  possession. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodlani),  Circuit  Judge.     Affirmed. 

Action  to  recover  on  a  commission  contract  respecting  the 
sale  of  real  estate. 

The  claim  of  the  plaintiff  was  that  under  contract  with  de- 
fendant he  procured  a  person  ready,  willing,  and  able  to  pur- 
chase the  latter's  farm  and  personal  property  thereon  for 
$7,000,  paying  therefor  in  part,  at  an  agreed  valuation,  a 
brick  building  and  the  land  on  which  it  was  situated  in  New 
London,  "Wisconsin,  the  agreed  compensation  for  the  services 
being  three  per  cent,  of  the  selling  price  of  the  farm  and  per- 
sonalty, and  that  defendant  refused  upon  due  demand  being 
made  to  pay  plaintiff  such  compensation. 

The  claim  of  the  defendant  was  that  the  proposed  pur- 
chaser was  not  able  to  carry  out  the  contract  for  exchange  of 


Digitized  by 


Google 


66  SUPREME  COURT  OF  WISCOXSIK     [Due. 

Hensel  t.  Witt»  134  Wis.  55. 

properties,  because  he  did  not  have  or  control  a  full  tide  to 
the  brick  store  and  lamd  on  which  it  was  situated,  therefore 
that  plaintiff  failed  to  earn  his  commission* 

The  evidence  was  to  this  effect:  The  proposed  purchaser, 
M.  C.  Trayser,  agreed  to  transfer  to  defendant,  in  part  pay- 
ment of  the  farm  and  personalty,  "a  brick  store  and  lot  4, 
block  4,  in  Millard  and  Taft's  plat  of  the  city  of  New  Lon- 
don, except  five  feet  off  of  the  east  side  sold  to  J.  Logan  & 
Co.,  and  ten  feet  off  of  the  west  side  sold  to  W.  A.  Sterling." 
The  brick  building  was  twenty-eight  feet  wide.  The  west 
wall  was  one  half  on  the  land  conveyed  to  Sterling,  while  the 
east  wall,  and  so  much  of  the  building  as  to  leave  only  about 
twenty-three  feet  and  nine  inches  in  width,  was  located  on 
the  five  feet  conveyed  to  J.  Logan  &  Co. 

There  was  a  stairway  and  hall  five  feet  wide  running  the 
whole  length  of  the  building,  immediately  east  of  the  east 
wall.  One  half  of  such  stairway  and  hall  was  on  that  part 
of  the  lot  proposed  to  be  conveyed  to  the  defendant  The 
owner  of  the  five-foot  strip  possessed  an  equal  right  with  the 
owner  of  the  building  to  use  such  stairs  and  hallway.  In 
short,  that  part  of  the  lot,  lying  west  of  the  center  of  the 
stairway,  proposed  to  be  conveyed  to  the  defendant  was  in- 
cumbered with  the  easement  mentioned,  possessed  by  the 
owner  of  the  five-foot  strip,  while  the  Trayser  ownership  of 
the  building  was  subject  to  such  easement  and  the  right  of 
the  owner  of  that  part  of  the  lot  west  of  the  building  to  use 
the  wall  on  that  side  as  a  party  wall  and  the  owner  of  that 
part  of  the  lot  east  of  the  building  to  likewise  use  the  wall  on 
that  side.  Trayser  and  those  associated  with  him,  whose 
rights  he  offered  to  transfer  to  defendant,  had  been  in  posses- 
sion of  the  building  for  some  thirty  years.  The  proposed 
purchaser  never  offered  to  convey  to  defendant^  nor  was  he 
able  to  convey  the  brick  building  and  the  land  on  which  it  was 
situated,  except  subject  to  the  rights  of  others  as  aforesaid. 

On  the  facts  stated  the  trial  court  directed  a  verdict  in  favor 
of  the  defendant. 
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For  &e  appellant  the  cause  was  submitted  on  the  brief  of 
Humphrey  Pierce. 
QUes  S.  Putnam,  for  the  reepondent 

Mabshaix^  T.  It  is  conceded,  as  the  fact  is,  that  if  Trayser 
was  not  able,  as  the  court  found,  to  make  title  to  the  property 
as  he  agreed,  the  direction  of  the  verdict  is  right.  We  see  no 
escape  from  the  trial  court's  conclusion  that  respondent  was 
never  afforded  an  opportunity  to  acquire  a  good  title  to  such 
property.  Counsel  for  appellant  seems  to  see  no  way  of  escape 
from  such  conclusion,  as  to  the  east  side  of  the  building,  ex- 
cept upon  the  theory  that  the  easement  was  extinguished  by 
adverse  possession.  The  claim  in  that  regard  seems  wholly 
untenable  since  the  occupants  of  the  store  from  first  to  last 
recognized  the  existence  of  such  easement  It  ia  elementary 
that  possession  of  land  in  subordination  to  the  rights  of  others 
therein  for  any  length  of  time  will  not  affect  such  rights.  It 
does  not  disseize  the  true  owner,  and  so  does  not  have  any 
element  of  adverse  possession. 

By  the  Court. — Judgment  affirmed. 


Ebito^csixb^  Trustee,  Appellant,  vs.  Haokxtt  and  others, 
Eespondents. 

Voveniber  tS~-December  13,  19(rt. 

Mortgaoe$:  Bffect  of  payment  of  debt:  Effect  of  new  Joan  before 
mortgage  is  discharged  of  record:  Equity:  Bankruptcy:  Title 
and  rights  of  trustee  in  bankruptcy. 

L  As  a  strict  rule  governing  legal  rights,  the  payment  of  a  debt  se- 
cured by  mortgage  extinguishes  the  mortgage  completely,  and 
such  mortgage  cannot  be  revived  and  become  a  valid  lien  upon 
real  estate  without  the  formalities  required  by  law  for  the 
original  execution  of  mortgages. 
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2.  Such  rule,  however,  is  noncontrolling  as  against  a  finding  of  a 

trial  court,  not  antagonized  by  any  clear  preponderance  of  the 
evidence,  that  the  transaction  was  an  agreement  between  a 
third  party,  the  mortgagor,  and  the  mortgagee  that  the  third 
party  should  take  over  and  continue  to  carry  the  debt  thereto- 
fore owed  to  the  mortgagee  and  secured  by  his  mortgage,  and 
that  the  mortgage  should  not  be  satisfied  or  extinguished  but 
should  continue  as  a  security  for  that  debt 

3.  Such  rule  may  also  be  overcome  b^  facts  showing  that  after- 

wards the  mortgagor  obtained  for  the  third  party  a  loan  of 
money  upon  the  agreement  that  the  mortgage  should  stand  as 
security  therefor  until  discharged  of  record. 

4.  Under  the  circumstances  last  mentioned  the  mortgagor  would 

have  no  standing  in  a  court  of  equity  to  ask  affirmative  aid  to 
remove  the  mortgage  as  a  cloud  on  his  title,  without  himself 
doing  equity  by  repaying  the  money  which  he  had  received 
upon  the  faith  of  such  supposed  security. 

5.  Where  there  was  nothing  to  suggest  insolvency  on  the  part  of  a 

mortgagor,  subsequently  adjudged  a  bankrupt,  at  the  time  of 
transactions  involving  the  payment  of  a  debt  secured  by  a  mort- 
gage and  continuing  the  mortgage  in  force  in  favor  of  a  third 
person  who  at  that  time  advanced  money  to  the  mortgagor,  and 
those  transactions  were  in  no  wise  connected  with  the  bank- 
ruptcy, the  trustee  in  bankruptcy  has  no  rights  greater  than 
those  which  the  mortgagor  would  have  had. 

Appeal  from  a  judgment  of  tlie  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.     AffirmecL 

Suit  in  equity  to  cancel  and  satisfy  of  record  a  certain  real- 
estate  mortgage  from  the  bankrupt  Wason  to  defendant  R.  H. 
HacJeett  and  assigned  to  the  defendant  bank,  on  the  ground 
that  the  same  has  been  fully  satisfied.  The  mortgage  was 
for  $5,700,  made  January  2,  1903,  to  secure  $5,700  evi- 
denced by  a  judgment  note,  which  was  further  secured  by  a 
chattel  mortgage  upon  the  stock  in  trade  of  Wason  and  by  the 
pledge  of  certain  bank  stock  held  by  him.  In  August,  1903, 
Wason  sold  his  stock  in  trade  for  a  percentage  of  its  inventory, 
resulting  in  about  $12,000,  a  part  of  which  was  paid  down 
and  the  remainder  to  be  paid  when  the  price  was  ascertained. 
By  direction  and  agreement  it  was  to  be  paid  into  the  defend- 
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ant  bank  and  to  be  passed  over  to  Waaon  when  the  title  was 
made  clear.  This  balance  proved  to  be  $9,000.  Before  its 
payment  notice  had  been  given  to  all  creditors  pursuant  to  sec 
23176,  Stats.  (Supp.  1906 ;  Laws  of  1901,  ch.  463),  and  they 
directed  to  send  their  claims  to  the  bank;  also,  meanwhile, 
Wason  had  borrowed  of  the  defendant  bank  $3,500,  which  he 
had  secured  by  an  order  to  it  to  take  pay  out  of  the  proceeds 
of  the  sale  of  stock.  He  was  also  indebted  to  it  upon  a  note 
of  $600  or  $700.  A  condition  of  the  final  payment  of  the 
$9,000  was,  of  course,  a  release  of  the  chattel  mortgage  held 
by  Hackett  The  amount  of  debts  of  Wason  which  were  for- 
warded to  the  bank  to  be  paid  out  of  the  proceeds  of  this  sale 
of  stock  was  about  $4,700.  On  August  26th  the  purchasers 
paid  the  $9,000  into  the  defendant  bank,  which  obtained  from 
Hachett  a  satisfaction  of  the  chattel  mortgage  covering  his 
$5,700  note.  Wason  on  the  same  day  drew  checks  to  the 
amount  of  something  more  than  $700,  supposedly  for  the 
payment  of  outstanding  debts;  thus  the  $9,000  was  inade- 
quate to  meet  all  the  demands  upon  it  if  HacJcett'a  debt  of 
$5,700  was  in  fact  paid.  Further  than  this,  Wason  desired 
to  arrange  for  some  additional  money.  Accordingly,  Hack' 
ett  made  him  a  new  loan  of  $3,800  upon  certain  other 
security,  and  the  bank  paid  Hacketi  the  $5,700,  which, 
with  interest,  amounted  to  $5,899.50,  due  upon  his  mort- 
gage, and  charged  it  to  Wason  in  his  account  and  inmie- 
diately  credited  him  in  his  general  account  the  principal 
thereof,  $5,700,  as  a  loan  made  to  hincu  The  bank  took 
no  new  evidence  of  indebtedness  from  him,  but  procured 
Hackett  to  assign  to  it  the  judgment  note  and  real-estate 
mortgage  theretofore  held  by  him.  There  is  no  evidence  that 
Wason  was  then  insolvent,  and  he  continued  in  active  busi- 
ness for  nearly  two  years  thereafter,  to  wit,  until  about  May, 
1905.  The  claim  of.  the  plaintiff  is  that  the  payment  of  the 
bank  to  Hachett  worked  a  payment  and  satisfaction  of  the 
debt  due  him  upon  his  judgment  note,  whereby  the  mortgage 
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became  extinguished  and  could  not  tlien  by  acts  of  the  parties 
be  revived  so  as  to  be  a  valid  security  in  favor  of  a  new  loan 
made  by  the  bank  to  Wason,  which  it  claims  to  have  been 
the  transaction  evidenced  by  the  book  entries  above  described. 
The  court  found  that  all  three  parties,  Hackett,  Wason,  and 
the  bank,  agreed  that  instead  of  paying  oflf  the  $5,700  debt 
and  mortgage  the  bank  should  take  it  by  assignment  from 
Hackett  and  continue  to  hold  it,  and  that  it  was  not  the  in- 
tention of  any  of  said  parties  that  either  said  debt  or  said 
real-estate  mortgage  should  be  satisfied  or  extinguished,  upon 
which  finding  the  judgment  was  entered  dismissing  the  com- 
plaint, from  which  plaintiff  appeals. 

F.  T.  McManamy,  for  the  appellant 

For  the  respondents  Hackett  and  First  State  Bank  of 
Dale  there  was  a  brief  by  Barbers  <&  Beglinger,  and  oral 
argument  by  Charles  Barber. 

Dodge,  J.  No  issue  is  taken  with  the  appellant's  conten- 
tion that,  as  a  strict  rule  governing  legal  rights,  the  payment 
of  a  debt  secured  by  mortgage  extinguishes  the  mortgage 
completely,  and  that  such  mortgage  cannot  be  revived  and 
become  a  valid  lien  upon  real  estate  without  the  formalities 
required  by  law  for  the  original  execution  of  mortgages. 
But  we  deem  such  principle  noncontroUing  of  the  rights  of 
these  parties^  for  two  reasons :  First,  that  there  is  no  antag- 
onism by  any  dear  preponderance  of  the  evidence  to  the 
finding  of  the  court  that  the  transaction  agreed  to  by  defend- 
ant bank,  Hackett,  and  the  plaintiff  was  that  the  bank  should 
take  over  and  continue  to  carry  the  debt  of  $5,700  thereto- 
fore owned  by  Hackett  and  secured  by  the  real-estate  mort-  . 
gage,  and  that  the  mortgage  should  not  be  satisfied  or  extin- 
guished but  should  continue  as  a  security  for  that  debt.  ^ 

The  foregoing  is  of  course  entirely  sufficient  to  dispose  of 
this  appeal.  But  we  cannot  forbear  to  point  to  a  further 
consideration,  namely,  although  this  mortgage  had  become 
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extinguished  in  law  so  that  it  no  longer  constituted  a  lien 
upon  the  land  enforceable  by  the  defendant,  yet  if  afterwards 
the  appellant  obtained  from  the  bank  a  loan  of  money  upon 
the  agreement  that  the  mortgage  should  stand  as  security 
therefor,  which  of  course  it  ostensibly  might  until  discharged 
of  record,  the  appellant  would  have  no  standing  in  a  court 
of  equity  to  ask  its  affirmative  aid  to  remove  such  a  cloud 
from  his  title  without  himself  doing  equity  by  repaying  the 
money  which  he  had  received  upon  the  faith  of  such  supposed 
security.  Eart  v.  Smith,  44  Wis.  213,  218;  Hill  v.  Buffing- 
i<m,  106  Wis.  525,  82  N.  W.  712;  Hwvenor  v.  Pipher,  109 
Wis.  108,  85  K  W.  203 ;  Blaclcman  v.  Arnold,  113  Wis.  487, 
89  K  W.  513. 

There  was  nothing  to  suggest  insolvency  on  the  part  of 
Wason  at  the  time  of  these  transactions  and  they  are  in  no 
wise  connected  with  the  bankruptcy.  Hence  the  trustee  in 
bankruptcy  has  shown  no  rights  greater  than  those  which 
Wason  would  have  had. 

By  the  Court. — Judgment  affirmed. 


State  xz  bbl.  Tbeat  and  another,  Appellants,  vs.  Hamick^ 
Mayor,  and  others,  Eespondents. 

November  28 — December  13,  1907. 

Mandamus:  When  not  Uaued:  Licenses:  Intoxicating  liquors:  Appeal 
and  error:  Moot  questions:  Afflrmance  or  reversal:  Costs. 
k 

1.  To  entitle  a  party  to  the  remedy  of  mandamus  it  must  appear 

that  the* relief  asked  for  can  be  enforced  by  the  writ,  and  the 
writ  will  not  issue  if  it  is  too  late  to  be  available  as  a  remedy 
to  enforce  the  right  alleged  to  have  been  violated. 

2.  Where  mandamus  is  invoked  to  enforce  the  revocation  of  a  liquor 

license,  and  the  license  has  then  expired  by  limitation  of  time, 
compliance  with  the  mandate  of  the  writ  would  be  fruitless  and 
nugatory  and  it  is  not  error  to  deny  the  writ. 
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3.  At  the  time  of  hearing  on  appeal  from  a  judgment  denying  a 

writ  of  mandamus,  it  appeared  that  the  writ  should  not  then 
issue  because  it  had  then  no  functions  to  perform.  Held,  that 
it  is  proper  for  the  appellate  court  to  then  consider  whether  the 
lower  court  should  have,  gran  ted  the  writ,  and  if  it  has  been  im- 
properly denied  the  relator  is  entitled  to  a  reversal  of  the  judg- 
ment, with  costs,  and  a  direction  that  he  recover  costs  in  the. 
lower  court. 

4.  The  provisions  of  sec.  1548,  Stats.  (1898),  regulating  the  grant- 

ing and  issuance  of  licenses  for  intoxicating  liquors,  do  not 
authorize  the  licensing  board  to  accept  less  than  the  prescribed 
amount  before  issuing  the  license,  although  the  license  may 
cover  only  a  part  of  the  then  current  license  year,  and  th^  pay- 
ment of  the  full  fee  prescribed  before  the  license  issues  is  a 
condition  precedent  to  the  validity  of  such  license. 

5.  A  license  issued  and  delivered  without  requiring  the  payment  of 

the  full  license  fee  is  null  and  void,  and  hence  the  issuance  of 
a  writ  of  mandamus  for  its  revocation  is  a  mere  idle»  fruitless 
act,  and  on  appeal  requires  aflirmance  of  a  judgment  denying 
such  writ 

Apptcat.  from  an  order  of  the  circuit  court  for  Outagamie 
county:  Johk  Goodland,  Circuit  Judge.    AffirmecL 

In  November,  1906,  the  city  of  Appleton  voted  Herman 
Bach  a  license  to  sell  intoxicating  liquors  for  the  remainder 
of  the  year  ending  the  first  Tuesday  in  July,  1907,  he  paying 
therefor  $133.33. .  On  December  5,  1906,  application  was 
made  to  the  common  council  for  the  revocation  of  his  license 
for  the  selling  of  a  glass  of  beer  to  a  minor  on  that  day.  The 
application  was  referred  to  the  city  attorney,  and,  on  his  re- 
port to  the  common  council  that  the  application  stated  a  good 
cause  of  action.  Bach  was  summoned  to  appear  before  the 
common  council  and  show  cause  why  his  license  should  not  be 
revoked.  After  being  continued  the  case  was  finally  tried 
February  6,  1907.  It  appears  that  the  beer  was  sold  to  the 
minor  by  Baches  barkeeper ;  that  this  sale  was  against  the  ex- 
press directions  of  Bach ;  that  the  minor  had  no  written  order 
from  his  parent  or  guardian  for  the  purchase  of  the  intoxicat- 
ing liquor ;  that  the  minor  drank  several  glasses  of  liquor  that 
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day;  and  that  Bach  was  absent  from  the  city  on  December 
5,  1906.  Upon  this  evidence  the  common  council  by  a  vote  of 
seven  to  four  passed  the  following  resolution : 

^'Besolvedy  that  the  license  of  H.  Bach  be  not  revoked; 
and  be  it  further  resolved  that  the  case  against  H.  Bach  be 
dismissed,  and  that  the  costs  of  the  proceedings  be  paid  by 
the  city  of  Appleton.'* 

Petition  was  made  to  the  circuit  court  for  a  writ  of  mandor 
mti8  requiring  the  mayot  and  common  coimcil  to  revoke  liie 
license.  An  alternative  writ  was  issued  requiring  them  to  re- 
voke the  license  or  to  show  cause  why  they  did  not.  The 
members  of  the  council  who  had  voted  in  favor  of  the  revoca- 
tion made  separate  return  to  the  writ,  stating  that  they  did 
not  wish  to  contest  the  proceeding  and  that  they  were  willing 
that  the  license  should  be  revoked.  The  mayor  and  the  other 
members  of  the  council  answered  to  the  effect  that  they  had 
acted  in  good  faith  and  in  the  exercise  of  a  sound  discretion, 
that  they  doubted  the  testimony  of  some  of  the  witnesses,  and 
therefore  voted  for  the  adoption  of  the  resolution.  They 
also  alleged  that  no  valid  license  had  ever  been  issued  to 
Bach,  for  the  reason  that  Bach  had  not  paid  $200  for  the 
license,  as  required  by  the  laws  of  the  state,  and  that  the  form 
of  the  writ  was  defective,  and  they  demurred  because  Bach, 
the  real  party  in  interest,  had  not  been  made  a  party  thereto. 
The  relators  demurred  to  the  answer  of  the  majority  of  the 
council.  On  the  trial  the  parties  stipulated  the  facts  as  above 
stated,  and  the  only  evidence  introduced  was  a  part  of  the 
city  charter  and  an  ordinance  of  the  city.  Subd.  1,  sec.  2, 
subch.  ly,  of  the  charter  of  the  city  [Laws  of  1885,  ch. 
441]  provides  as  follows: 

^ITo  license  shall  be  granted  for  a  term  longer  than  one 
year,  nor  for  a  less  term  than  the  corporate  year,  or  the  part 
of  such  year  unexpired  at  the  term  [time]  when  application 
for  such  license  is  filed  with  the  city  clerk." 
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The  section  of  the  city  ordinances  introduced  in  eyidence 
was  as  follows: 

"The  licenses  provided  for  in  section  three  shall  not  be 
granted  to  any  person  until  the  person  applying  for  the  same 
shall  have  paid  into  the  treasury  of  the  city  of  Appleton  there- 
for, the  sum  of  two  himdred  dollars,  and  produced  and  filed 
with  the  city  derk,  a  receipt,  showing  the  payment  of  such 
sum  to  the  city  treasurer  and  filed  with  sudi  clerk  the  bond 
provided  for  in  sec.  1549  of  the  Revised  Statutes." 

The  court  made  findings  of  fact  and  conclusions  of  la^w 
and  entered  judgment  in  accord  therewith,  denying  the  per- 
emptory writ,  dismissing  the  proceedings  and  action,  and 
for  costs  and  disbursements  for  the  majority  of  the  defend- 
ants in  the  action.  Numerous  exceptions  were  filed  to  the 
findings  of  the  court  and  to  the  refusal  of  the  court  to  find 
as  proposed  by  the  relators.  This  is  an  appeal  from  the  judg- 
ment of  the  court»  above  described^  entered  on  June  26, 
1907. 

For  the  appellants  there  were  briefs  by  Richmond,  Jack- 
man  &  Svsmsen,  and  oral  argument  by  T.  (7.  Richm/md.  They 
contended,  inter  alia,  that  the  principal  is  liable  for  the  acts 
of  his  agent  done  in  the  regular  course  of  his  (the  princi- 
paFs)  business,  and  consequently  the  saloon-keeper  was  liable 
for  the  acts  of  his  bartender.  Oeorge  v,  Oohey,  128  Ma8& 
289 ;  Bodge  v.  Hughes,  53  N.  H.  614 ;  Keedy  v.  Howe,  72 
HI.  133 ;  In  re  Carlson's  License,  127  Pa.  St.  331 ;  Oarey's 
License,  11  Pa.  Co.  Ct.  468 ;  State  ex  rel,  Higgins  v.  Beloit, 
74  Wis.  267.  A  license  granted  by  a  common  council  of  a 
city  cannot  be  collaterally  attacked,  and  it  may  be  revoked 
even  though  irregularly  or  improvidently  granted.  Genoa 
V.  Van  Alstine,  108  HL  555,  558 ;  Common  Council  r.  State 
ex  rel  Perkins,  59  Wis.  425,  426 ;  State  ex  rel.  Cheever  v. 
Johnson,  37  Neb.  362,  55  N.  W.  874;  State  ex  rel.  Cox  v. 
Hanlon,  24  Neb.  608,  39  N.  W.  780. 

Henry  D.  Ryan,  for  the  respondents. 
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SiXBEOKXB,  J.  This  is  an  application  for  a  writ  of  mandor 
mus  to  compel  the  revocation  of  a  license  to  deal  in  intoxicat- 
ing liqnors.  To  entitle  a  party  to  such  relief  it  must  appear 
that  the  relief  asked  for  can  be  enforced  by  the  writ.  The 
writ  will  not  issue  if  it  is  too  late  to  be  available  as  a  remedy 
to  enforce  the  right  alleged  to  have  been  violated.  Btate  ex 
rel.  Smith  v.  Drake,  83  Wis.  257,  53  N.  W.  496 ;  State  ex 
rel  Gold  v.  Secrest,  33  Minn.  381,  23  X.  W.  545 ;  13  Ency, 
PL  &  Pr.  493,  494,  note  1.  In  this  case  it  is  apparent  that 
the  license  which  it  is  sought  to  have  the  common  council  re- 
voke has  expired  by  limitation  of  time  under  the  statute,  and 
a  compliance  with  such  a  mandate  would  be  fruitless  and 
nugatory  in  its  effects.  Though  this  situation  is  decisive  of 
the  question  and  the  writ  therefore  should  not  issue  since 
there  is  no  function  for  it  to  perform,  yet  the  inquiry  whether 
the  lower  court,  when  the  writ  was  denied,  should  have 
granted  it  and  have  given  the  relief  sought  is  a  proper  one  to 
determine,  and,  if  it  was  then  improperly  denied,  relator  is 
entitled  to  a  reversal  of  the  judgment,  with  costs,  and  a  direc- 
tion that  he  recover  his  costs  in  the  lower  court  State  ex  rel. 
Bunge  v.  Anderson,  100  Wis.  523,  76  K  W.  482. 

From  the  record  it  appears  that  Bach  applied  for  a  license 
on  November  1, 1906,  and  that  on  ITovember  3, 1906,  he  paid 
to  the  city  treasurer  $133.33  and  filed  his  receipt  therefor, 
together  with  the  bond  required  by  the  statutes,  with  the  city 
derk,  and  that  the  common  council  on  November  7th  follow- 
ing voted  to  grant  him  a  license  covering  the  period  from  No- 
vember 1, 1906,  to  the  first  Tuesday  of  July,  1907.  Do  these 
facts  show  compliance  with  the  statutes;  and,  if  not,  then 
under  the  circumstances  was  the  license  attempted  to  be 
granted  valid!  From  the  provisions  of  the  statutes  on  the 
subject  it  is  manifest  that  they  prescribe  the  terms  and  condi- 
tions upon  which  persons  may  be  granted  the  right  to  engage 
in  the  business  of  selling  intoxicating  liquors.  Sec.  1548, 
Vol*  184—5 
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ch.  66,  Stats.  (1898),  provides  that  the  common  councils  of 
cities  may  grant  licenses  within  their  respective  cities  to  such 
persons  as  they  deem  proper,  "under  the  conditions  and  re- 
strictions" contained  in  the  chapter,  and  that  the  minimum 
"sum  to  be  paid  for  such  license  shall  be  ...  in  all  cities 
.  .  •  two  hundred  dollars.  .  .  ."     It  is  also  enacted  that: 

"All  such  licenses  shall  remain  in  force  until  the  first 
Tuesday  of  July  next  after  the  granting  thereof  .  .  .  ;  they 
shall  be  attested  by  the  .  .  .  city  .  .  .  clerk  and  shall  not 
be  delivered  until  the  applicant  shall  produce  and  file  with 
the  clerk  a  receipt  showing  the  payment  of  the  sum  required 
therefor  to  the  proper  treasurer  and  until  the  filing  with  the 
clerk  of  the  bond  provided  for  in  sec.  1549." 

It  is  manifest  that  these  terms  of  the  statute  require  that 
the  license  fee  shall  be  collected  before  the  license  issues  and 
that  a  uniform  fee  is  prescribed  for  all  licenses.  No  author- 
ity is  given  the  common  council  to  accept  any  sum  less  than 
the  amount  established  by  law.  The  terms  of  the  statute  do 
not  permit  of  a  construction  authorizing  a  common  council  to 
accept  less  than  the  prescribed  amount  before  issuing  a  li- 
cense, though  the  license  may  cover  only  a  part  of  the  license 
year  expiring  on  the  following  first  Tuesday  of  July  after  its 
issue.  No  provision  indicates  that  a  license  may  lawfully 
issue  for  a  part  of  the  license  year  by  the  payment  of  a  part 
of  the  license  fee  proportionate  to  the  part  of  such  year  for 
which  it  is  granted.  Nothing  less  than  the  receipt  of  the  full 
fee  can  authorize  a  common  council  to  grant  a  license  even  for 
a  part  of  the  license  year. 

The  terms  of  the  statute  are  also  clear  that  payment  of  the 
full  license  fee  must  be  made  to  the  city  treasurer  and  that 
the  receipt  therefor,  together  with  the  proper  bond,  must  be 
filed  with  the  city  clerk,  in  order  to  authorize  the  delivery  of 
the  license  to  the  licensee.  This  construction  was  given  to  a 
like  provision  of  the  excise  statute  in  the  early  cases  of  State 
V,  Fisher,  33  Wis.  154,  and  State  ex  rel.  Eensludl  v.  Lading- 
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ton,  33  Wis.  107.    In  the  opinion  in  the  former  case,  dealing 
with  this  provision,  it  is  said : 

^'We  are  clearly  of  the  opinion  that  the  giving  of  the  bond 
required  by  the  law  is  an  essential  condition  precedent  to  the 
validity  of  the  license.  .  .  .  !N'o  such  bond  having  been 
given,  the  license  is  null  and  void,  and  affords  no  protection 
to  the  defendant." 

It  is  manifest  from  the  context  of  the  statute  that  pay- 
ment of  the  full  fee  as  prescribed  before  the  license  shall  is- 
sue is  also  such  a  condition  precedent  to  the  validity  of  a  li- 
cense. That  such  payment  of  the  license  fee  is  as  imperative 
as  the  filing  of  the  requisite  bond  is  obvious  from  the  context 
of  the  statute  imposing  these  terms  and  conditions.  The 
provisions  of  the  city  charter  of  Appleton  are  in  accord  witib 
these  enactments.  Upon  these  considerations  the  conclusion 
is  inevitable  that  the  common  council  of  the  city  of  Appleton 
had  no  authority  to  grant  Bach  a  license  unless  he  paid  the 
full  sum  of  $200  to  the  city  treasurer,  and  no  valid  license 
could  be  delivered  to  him  until  he  had  filed  a  receipt  therefor 
and  the  bond  provided  by  the  statute  with  the  city  clerk.  It 
is  admitted  that  the  license  in  question  was  granted  and  de- 
livered to  him  without  requiring  the  payment  of  the  full  li- 
cense fee  of  $200.  This  omission  renders  the  license,  for  the 
revocation  of  which  the  proceedings  before  the  council  were 
instituted,  null  and  void.  Consequently  tbere  was  no  license 
to  revoke.  The  result  of  this  situation  would  also  render  the 
issuance  of  a  writ  of  mandamtts  for  the  revocation  of  such 
license  a  mere  idle  act,  fruitless  in  its  effects,  and  this  re- 
quires affirmance  of  the  holding  of  the  trial  court  denying  the 
writ.    StcBte  ex  rel.  HenshaU  v.  Ludington,  33  Wis.  107, 119. 

By  the  Court. — Judgment  affirmed. 
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Shai^nok^  Eespondent^  vs.  Dobsiitssi^  AppeUanti 

November  t9— December  IS,  1907. 

Appeal:  Record:  Bill  of  exceptions:  Questions  presented:  Briefs:  Or* 
der  of  argument:  Equity:  Pleading:  Complaint:  Objection  to 
evidence:  Waiver:  Injunction:  Repeated  trespasses:  Evidence: 
Collateral  issues:  Relevancy  and  materiality, 

L  Where  a  bill  of  exceptions  neither  states  that  it  contains,  nor  Is 
certified  to  contain,  all  the  evidence,  and  contains  no  exceptions 
to  the  findings,  the  supreme  court  is  precluded  from  inquiring 
whether  the  findings  are  supported  by  the  evidence,  and  is  con- 
fined to  the  question  whether  the  pleadings  and  findings  sustain 
the  judgment. 

2.  The  presentation  of  the  argument  in  a  brief  with  no  attempt  to 

follow  the  regular  order  of  assignment  of  errors  is  disapproved. 

3.  Oral  objection  to  the  admission  of  any  evidence  under  a  com- 

plaint in  an  action  in  equity  does  not  raise  the  question  whether 
the  complaint  shows  that  the  plaintiff  has  an  adequate  remedy 
at  law. 

4.  In  an  action  in  equity  to  enjoin  repeated  trespasses  in  going  upon 

and  traveling  over  a  piece  of  land  formerly  a  highway,  but  prior 
to  such  trespasses  discontinued  by  order  of  the  town  board.  It 
is  held  to  have  been  proper  to  receive  in  evidence  the  order  dis- 
continuing the  highway. 

5.  In  such  case  an  offer  to  prove  that  some  other  highway  was  not 

regularly  laid  out,  although  it  was  opened  and  in  existence,  is 
held  to  have  been  properly  rejected  as  involving  the  trial  of  a 
collateral  issue  and  as  irrelevant  and  immaterial. 

6.  In  such  case  testimony  concerning  the  manner  of  posting  notices 

of  the  meeting  to  discontinue  the  highway  in  question  and  their 
service  is  held  to  have  been  properly  admitted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  Goodlato),  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  rendered  in  a  suit  in  equity 
brought  to  enjoin  the  defendant  from  repeated  trespasses  in 
going  upon  and  traveling  over  a  piece  of  land  formerly  a 
highway,  but  prior  to  such  trespasses  discontinued  by  order 
of  the  town  board. 
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The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Finucane  &  Comvay,  and  for  the  respondent  on  that  of 
Henry  Hay. 

TiMUN,  J.  There  is  a  bill  of  exceptioofl  wbieh  neither 
states  that  it  contains,  nor  is  certified  to  contain,  all  the  evi- 
dence, and  which  contains  no  exceptions  to  the  findings  of  the 
trial  court.  In  such  case,  because  we  have  no  assurance  that 
the  bill  of  exceptions  contains  all  the  evidence,  we  are  pre- 
cluded from  inquiring  whether  the  findings  are  supported 
by  evidence.  Rooney  v.  State,  111  Wis.  125,  86  K".  W.  547 ; 
Reinlce  v.  Wright,  98  Wis.  368,  67  N.  W.  737 ;  ErdaU  v. 
Atwood,  79  Wis.  1,  47  N.  W.  1124.  Because  of  the  absence 
of  exceptions  to  the  findings,  we  are  also  confined  to  the  ques- 
tion whether  the  pleadings  and  findings  sustain  the  judg- 
ment Sec.  2870,  Stats.  (1898),  and  notes.  Thus  most  of 
the  errors  assigned  by  appellant  become  impotent 

The  appellant  assigns  error  because  the  court  below  over- 
ruled his  objection  at  the  beginning  of  the  trial  to  any  evi- 
dence under  the  complaint  and  error  in  admitting  the  order 
discontinuing  the  highway  in  evidence,  and  also  in  sustaining 
an  objection  to  the  defendant's  offer  to  prove  by  the  records 
of  the  town  of  Elton  that  there  was  no  regularly  laid  out 
liighway  on  the  eighth  line  of  section  No.  3,  or  on  the  east 
«ide  of  defendant's  land,  and  also  in  sustaining  objections  to 
the  questions  put  by  the  defendant's  counsel  with  reference  to 
the  manner  in  which  notices  of  the  meeting  to  discontinue  the 
highway  were  posted  and  served.  These  alleged  errors  we 
may  consider. 

It  is  said  in  appellant's  brief  that  no  attempt  had  been 
made  in  the  argument  to  follow  the  regular  order  of  assign- 
ment of  errors.  This  is  not  a  form  of  presentation  to  be  ap- 
proved, but,  going  through  the  argument,  the  only  ground  as- 
signed in  support  of  the  claim  that  the  objection  to  evidence 
under  the  complaint  should  have  been  sustained  is  that  the 
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complaint  shows  that  the  plaintiff  had  an  adequate  remedy 
at  law.  This  question  cannot  be  raised  by  oral  objection  to 
the  admission  of  any  evidence  tinder  the  complaint  Sied- 
schlag  v.  Griffin,  132  Wis.  106,  112  K  W.  18 ;  Hoff  v.  Olson, 
101  Wis.  118,  76  K  W.  1121 ;  State  ex  rel.  Fowler  v.  Circuii 
Court,  98  Wis.  143,  78  N.  W.  788 ;  BecJcer  v.  Trickel,  80 
Wis.  484,  50  K  W.  406;  Meyer  v.  OaHhwaite,  92  Wis. 
571,  66  K  W.  704;  Sweetser  v.  Siller,  87  Wis.  102,  58  N. 
W.  239. 

We  perceive  no  valid  objection  to  the  reception  in  evidence 
of  the  order  of  the  supervisors  discontinuing  the  highway. 
The  attempt  to  prove  that  some  other  highway  was  not  regu- 
larly laid  out,  although  it  was  opened  and  in  existence,  wwas 
properly  rejected  as  involving  the  trial  of  a  collateral  issue 
and  because  irrelevant  and  immaterial.  This  evidence  was 
offered  to  show  that  the  defendant  at  the  time  of  vacating  the 
highway  in  question  had  no  other  means  of  exit  Even 
though  the  other  highway  was  not  regularly  laid  out  it  was 
open  and  in  use,  and  that  was  as  far  as  the  matter  was  rele- 
vant in  the  instant  case.  The  testimony  admitted  concern- 
ing the  manner  of  posting  the  notices  of  the  meeting  to  dis- 
continue the  highway  in  question  and  serving  the  same  was 
properly  admitted,  and  no  argument  or  authority  is  found 
to  the  contrary  in  the  brief  of  appellant  The  pleadings  and 
findings  support  the  judgment,  and  the  judgment  should  be 
affirmed. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Waknsb  and  wife^  Appellants,  vs.  Wannxb  and  wife^  Be- 

spondents. 

Hovemher  29— December  IS,  19(J7» 

OanceltaiUm  of  in$trumenU:  Defaults  of  plaintilf:  PerMonal  care  and 
service:  Belief. 

In  an  action  in  equity  brought  by  aged  persons  to  set  aside  a  con- 
reyance  of  their  homestead  farm  to  their  son  in  consideration 
of  money  payments  and  a  bond  for  support  involying  the  fui^ 
nishing  of  board,  fuel,  and  personal  services,  it  appeared, 
among  other  things,  and  was  also  found  by  the  court,  that  the 
plaintiffs  flrdt  breached  the  contract  and  made  it  practically  im- 
possible for  defendants  to  carry  out  their  agreements.  Held, 
that  plaintiffs  could  not  demand  a  rescission  and  could  not  com* 
plain  of  a  judgment  requiring  defendants  to  render  them  an- 
nually a  full  cash  equivalent  for  the  board,  fuel,  and  personal 
services  provided  in  the  bond* 

Appeai«  from  a  judgment  of  the  circuit  court  for  Shawano 
county:  John  Goodland,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  brought  by  the  plaintiffs,  who 
are  aged  persons,  to  set  aside  a  conveyance  of  their  homestead 
farm  made  October  23,  1897,  to  the  defendant  Hemum 
Wanner,  their  son,  in  consideration  of  the  son^s  notes  for 
$1,000  and  a  bond  for  support  in  the  penal  sum  of  $1,000  se- 
cured by  mortgage  upon  the  land.  The  case  was  here  before 
upon  an  appeal  by  the  plaintiffs  from  a  judgment  denying 
rescission  and  holding  that  the  plaintiffs'  only  remedy  was 
by  enforcing  the  mortgage,  and  this  court  reversed  the  judg- 
ment and  remanded  the  action  for  a  new  trial.  Wcmner  v. 
Wanner,  115  Wis.  196,  91  K  W.  671.  The  case  has  been 
tried  again  before  a  referee,  and  from  the  judgment  entered 
on  confirmation  of  the  referee's  report  the  plaintiffs  again  ap- 
peal. The  terms  of  the  bond  for  support  and  many  other  ma- 
terial facts  are  stated  in  the  statement  of  the  case  upon  the 
former  appeal  and  need  not  be  repeated  here.     The  referee 
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found,  among  other  things,  that  the  defendants  had  failed 
to  comply  with  the  conditions  of  the  hond  for  support  by  fail- 
ing to  furnish  the  plaintiffs  with  table  board  and  failing 
to  mate  the  annual  cash  payment  of  $30  since  December 
1,  1900,  and  that  they  were  fully  justified  in  refusing  fur- 
ther to  carry  out  the  provisions  of  the  bond.  As  condusions  of 
law  the  referee  found  that  the  plaintiffs  were  not  entitled  to 
cancellation  of  the  deed,  and  that  from  and  after  the  date  of 
the  judgment  the  defendants  should  pay  the  plaintiffs  (in 
lieu  of  the  annual  payment  of  $30  cash  and  the  furnishing 
of  the  board,  personal  services,  and  fuel)  $200  in  cash  in 
quarterly  instalments  during  the  life  of  both  plaintiffs,  and 
to  the  survivor  $125  in  cash  during  survivorship;  that  the 
plaintiffs  should  have  the  free  use  of  the  kitchen  and  bedroom 
which  they  now  occupy  up  to  the  death  of  the  survivor;  that 
the  defendants  should  pay  the  reasonable  burial  expenses  of 
both  plaintiffs,  and  should  also  pay  to  the  plaintiffs  $563 
within  six  months  in  lieu  of  the  support  and  care  which  had 
not  been  furnished  since  December  1,  1900,  as  well  as  the 
$100  note  due  in  the  fall  of  1905,  which  is  the  only' remain- 
ing unpaid  note  of  the  purchase-money  notes  given  by  Her- 
man at  the  time  the  conveyance  was  made.  The  referee  also 
found  that  each  party  should  pay  his  own  costs  and  disburse- 
ments. The  referee's  findings  were  confirmed,  and  judgment 
entered  in  accordance  therewith. 

The  cause  was  submitted  for  the  appellants  on  briefs 
signed  by  H.  0.  Dreier  and  P.  J.  Winter,  and  for  the  re- 
spondents on  a  brief  signed  by  M.  J.  Wallrich,  attorney,  and 
Wallrichj  DUlett  &  Larson,  counsel. 

WiNSLOW,  J.  The  findings  of  the  referee  to  the  effect 
that  the  defendants  were  justified  in  refusing  to  furnish  ta- 
ble board,  care,  and  the  annual  cash  payment  after  December 
1,  1900,  are  vigorously  attacked,  but  we  find  ourselves  unable 
to  say  that  they  are  against  the  clear  preponderance  of  the 
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e^denoa  The  evidence  flhows  that  for  more  than  two  years 
after  the  making  of  the  deed  the  parties  lived  in  different 
portions  of  the  same  house  fairly  harmoniously,  but  that  dur- 
ing the  third  year  personal  difficulties  of  a  most  serious  na- 
ture commenced,  and  continued  with  ever  increasing  vio- 
lence until  the  final  break  came  in  November,  1900.  It 
would  not  be  useful  to  attempt  to  state  the  testimony  as  to 
these  difficulties  in  detail.  It  is  a  tale  of  insult,  abuse,  crim- 
ination, and  personal  violence  upon  both  sides  which  is  not 
pleasant  to  oontemplata  Eadi  party  claimed  that  the  re- 
sponsibility for  these  deplorable  family  difficulties  lay  with 
the  other,  and  the  referee  found,  with  ample  evidence  to  sup- 
port his  conclusion,  that  it  lay  with  the  plaintiffs,  and  that 
a  further  continuance  of  any  relations  involving  personal 
care  or  the  furnishing  of  board  was  practically  impossible. 
Having  come  to  this  conclusion,  he  determined  that  the  per- 
sonal relations  and  duties  under  the  contract  should  cease, 
that  the  defendants  should  keep  the  farm,  pay  all  sums  that 
they  had  agreed  to  pay  therefor  in  cash,  render  an  equiva- 
lent in  cash  for  aU  personal  care  and  board  which  had  been 
suspended  after  the  difficulties  culminated  in  open  war,  make 
payments  of  cash  instead  of  board  and  services  in  the  future, 
and  pay  the  reasonable  funeral  expenses  of  the  plaintiffs  at 
death.  It  is  objected  that  the  court  has  made  a  new  contract 
for  the  parties  and  that  the  court  has  no  power  to  do  such  a 
thing.  This  might  indeed  be  a  serious  objection  were  the  de- 
fendants here  appealing  from  the  judgment,  but  they  are 
not 

The  question  is^  upon  the  plaintiffs*  appeal,  whether  the 
judgment  does  not  give  them  as  much  as  or  more  than  they 
are  entitled  to.  They  first  breached  the  contract  They 
made  it  practically  impossible  for  the  defendants  to  carry 
out  their  agreement  to  furnish  board,  fuel,  and  personal 
services.  Plainly  they  could  not  demand  rescission.  It 
would  be  a  serious  question  whether  in  this  situation  they 
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had  not  forfeited  their  right  to  enforce  the  conditions  of  the 
bond  as  to  board  and  personal  service.  Certainly  they  can 
have  no  ground  for  complaint  when  the  conrt,  in  lieu  of  these 
conditions  which  they  themselves  have  practically  prevented 
the  defendants  from  carrying  out,  adjudges  that  the  defend- 
ants render  to  them  annually  what  seems  to  be  a  full  equiva- 
lent in  cash.  Notwithstanding  their  own  default^  they  are 
to  receive  under  the  judgment  all  the  money  payments  agreed 
on,  besides  a  full  money  equivalent  for  the  board,  fuel,  and 
personal  services  provided  for  in  the  bond.  If  they  were 
entitled  to  any  relief  they  were  entitled  to  no  greater  relief 
than  this. 
By  the  Court. — Judgment  affirmed. 


Statb  bz  BEL.  WuNDEBLiOH,  Sespondeut,  vs.  Kalkofbn 
and  others,  imp.^  Appellants. 

JJovemler  29— December  IS,  1907. 

Mandamus:  Demurrer  to  return:  Buhsequent  motion  to  quash  torit: 
Effect:  Appeal  and  error:  Exceptions:  Bcope  and  effect:  Altemor 
five  torit:  Irregularities:  Waiver:  Scope  of  mandamus:  Other 
adequate  remedy:  Towns:  Claims:  Allowance  hy  electors:  Col- 
lection: Costs. 

1.  In  mandamus  the  attitude  of  defendant  in  moving  to  quash  the 

writ  after  the  relator  has  interposed  a  demurrer  to  the  return, 
and  in  submitting  the  cause  for  decision  on  the  alternative  writ, 
return,  demurrer  to  return,  and  motion  to  quash,  is  in  effect  a 
concession  that  the  allegations  of  the  relation  are  true  and  con- 
sent to  have  the  case  turn  upon  the  questions  of  law  involved. 

2.  In  mandamus,  where  there  was  no  evidence  except  in  the  nature 

of  conceded  facts,  an  exception  specifying  that  the  order  and 
judgment  is  not  supported  by  the  law  or  the  evidence  is  held 
to  mean  that  the  final  result  was  not  warranted  by  the  facta. 
8.  In  mandamus  the  submission  of  the  cause  for  final  decision  on 
the  merits  waives  all  irregularities  to  the  alternative  writ,  as 
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well  aa  the  right  to  plead  over  and  the  trial  of  those  parts  of 
the  return  raising  issues  of  fact,  if  any. 

4.  Where  a  claim  against  a  municipality  has  been  allowed  and  noth- 
ing remains  to  be  done  to  enable  claimant  to  obtain  his  pay  but 
to  issue  to  him  the  proper  warrant  on  the  municipal  treasury, 
in  case  of  a  refusal  so  to  do  the  claimant  may  proceed  by 
mandafnus  to  compel  its  Issuance,  notwithstanding  he  may 
also,  if  he  chooses,  proceed  by  action. 

6.  Where  taxpayers  of  a  municipality  have  submitted  to  taxation 
for  the  purpose  of  paying  a  claim  and  the  amount  specially  lev- 
ied for  that  purpose  has  been  collected,  the  claimant  is  entitled 
thereto  regardless  of  whether  he  could  originally  have  judicially 
enforced  his  claim. 

6.  In  such  case  the  officers,  upon  whom  rests  the  mere  ministerial 

duty  of  effecting  payment,  cannot  legitimately  raise  the  ques- 
tion of  the  legality  of  the  demand  the  money  was  raised  to  dis- 
charge, and  so  delay  and  defeat  its  payment. 

7.  A  mandamus  proceeding  is  regarded  as  an  action  respecting  the 

right  to  costs,  the  relator  for  that  purpose  being  treated  as  the 
party  plaintiff,  and  costs,  upon  the  relator's  recovery,  go  against 
the  person  conunitting  the  wrong. 

8.  In  a  mandamus  proceeding  against  the  supervisors  of  a  town,  if 

they  individually  are  the  persons  committing  the  wrong  righted 
by  relator's  recovery,  costs  should  go  against  them  personally 
and  not  against  the  town. 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  Goodi^and,  Circuit  Judge.    Affirmed. 

Mandamus  action  against  the  supervisors  and  clerk  of  the 
town  of  Kolling,  Langlade  county,  to  compel  the  issuance  to 
the  relator  of  a  to\vn  order  for  $58.23. 

There  was  a  petition  upon  which  an  alternative  writ  of 
mandamus  was  issued,  stating  this  in  substance:  The  peti- 
tioner having  a  claim  against  the  town  of  Rolling  duly  pre- 
sented the  same  to  the  town  board  of  audit  of  such  town  for 
allowance  at  the  regular  meeting  of  such  board  in  March, 
1902,  and  it  was  disallowed.  The  amount  was  $58.23.  At 
the  annual  town  meeting  thereafter  such  claim  and  such 
action  thereon  was  duly  reported  to  the  assembled  electors, 
whereupon  it  was  allowed  by  such  electors  and  a  motion  was 
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adopted  to  raise  by  taxation  a  sum  sufficient  to  pay  it  and 
directing  the  town  clerk  to  extend  sncli  sum  upon  the  tax 
roll,  which  was  done,  resulting  in  such  amount  being  col- 
lected by  the  town  treasurer  from  the  taxpayers.  Neverthe- 
less the  town  board  of  such  town  refused  to  issue  to  the  peti- 
tioner the  necessary  town  order  to  enable  him  to  obtain  the 
money  from  such  treasurer.  The  petition  closed  with  a 
prayer  for  a  writ  of  mandamus  requiring  such  town  board  to 
issue  to  the  petitioner  a  town  order  for  his  allowed  claim  and 
the  town  derk  to  countersign  the  same.  The  alternative 
writ  of  m^mda/rrms  was  duly  served.  The  supervisors  made 
return  thereto,  in  effect,  that  if  plaintiff  incurred  the  ex- 
penses stated  in  his  relation  it  was  without  authority  from 
the  town;  that  the  board  of  audit  disallowed  such  claim,  as 
stated  in  the  petition;  that  if  it  was  allowed  at  the  annual 
town  meeting,  as  stated  in  the  petition,  it  was  done  without 
authority  of  law;  that  as  to  one  item,  amounting  .to  $3.76, 
<;redit  was  given  and  the  same  was  paid  before  the  com- 
mencement of  the  action;  that  the  electors  did,  as  alleged, 
attempt  to  allow  the  claim;  and  that  the  allegations  of  the 
petition  not  admitted,  qualified,  or  explained  are  denied. 

The  town  clerk  returned  that  he  was  guiltless  in  the  mat- 
ter, because  the  town  board  had  not  authorized  the  issuance 
of  any  order,  and  that  such  authorization  was  a  prerequi- 
site to  his  acting  in  such  matter. 

The  petitioner  demurred  generally  to  the  returns  for  in- 
sufficiency. Subsequently  the  supervisors  and  the  town  clerk 
moved  the  court  to  quash  the  alternative  wrrit  upon  the 
ground  that  the  facts  stated  in  the  relation  were  insufficient 
to  warrant  the  issuance  thereof. 

The  cause  was  submitted  to  the  court  for  decision  on  the 
relation,  alternative  writ,  returns  thereto,  demurrers  to  the 
returns,  and  subsequent  motion  to  quash.  The  court,  under 
the  circumstances,  considered  the  parties  as  conceding  the 
facts  to  be  as  stated  in  the  relation  and  presenting  for  de- 
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cision  only  the  question  of  law  as  to  whether,  on  such  facts, 
the  relator  was  entitled  to  the  relief  prayed  for,  regardless  of 
whether  his  claim,  originally,  was  a  legal  demand  or  not,  and 
that  so  far  as  the  return  took  issue  on  any  allegation  of  fact 
it  was  to  be  deemed  as  modified.  Therefore  in  determining 
the  matter  the  court,  by  way  of  recitals,  held  that  the  facts 
were  not  in  dispute,  specified  them  as  in  the  relation,  and 
awarded  judgment  for  a  peremptory  writ,  in  effect,  requiring 
the  town  supervisors  in  due  form  to  order  the  issuance  of  a 
town  warrant  to  the  relator  to  the  amount  of  his  claim,  the 
town  clerk  to  countersign  the  same,  and  the  warrant  when  so 
countersigned  to  be  delivered  to  the  relator  when  demanded. 
Judgment  was  also  rendered  in  favor  of  the  relator  for  costs 
against  the  supervisors,  but  no  judgment  in  that  respect  was 
rendered  either  way  as  to  the  clerk.  The  supervisors  filed 
an  exception  to  the  order  for  judgment  and  judgment  upon 
the  ground  that  the  same  was  unsupported  by  the  law  and  the 
evidence,  and  because  the  judgment  for  costs  was  against  the 
supervisors  personally. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  W.  F.  While,  attorney,  and  Henry  Hay,  of  counsel,  and 
for  the  respondent  on  that  of  T.  TT.  Hoga/ru 

Mabshall,  J.  It  seems  that  the  trial  court  rightly  treated 
the  proceedings  on  the  part  of  appellants  and  their  attitude 
in  submitting  the  cause  for  decision,  as  was  done,  as  in  effect 
a  concession  that  the  allegations  of  the  relation  were  true  and 
consent  to  have  the  case  turn  on  whether  respondent  was  en- 
titled to  a  town  order  enabling  him  to  obtain  from  the  town 
treasurer  the  money  raised  by  taxation  for  his  benefit.  The 
return  of  the  supervisors  was  quite  evasive.  Looking  at  the 
equivocal  nature  of  the  denials  as  to  the  allegations  of  the 
relation  respecting  the  money  to  pay  respondent's  claim 
having  been  raised  by  taxation,  which  if  not  true  could  easily 
have  been  met  by  a  positive  denial,  it  is  quite  plain  that  ap- 
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pellants  either  did  not  intend  to  put  such  allegation  in  issue 
or  did  intend  to  withdraw  the  return  in  that  regard  by  the 
motion  to  quash  and  submission  of  the  case  as  indicated. 
There  was  no  complaint  made  in  the  court  below  because  the 
orders  disposing  of  the  demurrers  and  the  motion  did  not 
grant  the  privil^e  of  pleading  over,  and  no  complaint  be- 
cause the  court  understood  there  was  no  dispute  as  to  the 
facts.  While  it  was  not  necessary  to  file  any  exception  to  the 
order  or  judgment,  one  was  filed,  as  indicated  by  the  state- 
ment, and  its  phraseology  indicates  that  a  final  decision  by 
the  trial  court  upon  the  case  as  made  by  the  proceedings  re- 
ferred to  was  expected.  While  the  exception  specifies  that 
the  order  and  judgment  is  not  supported  by  the  law  or  the 
evidence,  as  there  was  no  evidence  except  in  the  nature  of 
conceded  facts,  the  real  meaning,  we  take  itj  is  that  the  final 
result  was  not  warranted  by  such  facts. 

It  follows  from  the  foregoing  that  many  of  the  points  ar- 
gued by  appellants'  counsel  must  be  considered  as  having 
been  waived.  All  irregularities  as  to  the  alternative  writ 
were  waived  by  submission  of  the  cause  for  final  decision  on 
the  merits,  as  was  also  waived  the  privilege  of  pleading  over 
and  those  parts  of  the  return  raising  issues  of  fact,  if  there 
were  any.  So  we  pass  to  the  question  of  law  arising  upon 
the  conceded  facts  as  the  court  properly  understood  them 
to  be. 

The  point  is  made  that  the  proper  remedy  for  respondent 
was  by  action,  hence  that  the  mandamus  remedy  was  not 
available  to  him. 

That  where  one's  claim  against  a  municipality  has  been 
allowed  and  nothing  remains  to  be  done  to  enable  him  to  ob- 
tain his  pay  but  to  issue  to  him  the  proper  warrant  on  the 
municipal  treasury,  he  may  proceed  by  w/mdaofnus  to  compel 
its  issuance,  in  case  of  a  refusal  to  do  so,  notwithstanding  he 
may  also,  if  he  chooses,  proceed  by  action,  is  not  an  open 
question.    This  court  has  repeatedly  so  held.    Sharp  v.  Mans- 


Digitized  by 


Google 


13]  AUGUST  TEKM,  1907.  79 

State  ex  rel.  Wonderlich  v.  Ealkofen,  134  Wia.  74. 

ton,  92  Wis.  629,  66  N.  W.  803;  Kraft  v.  Madison,  98  Wis. 
252,  73  IS".  W.  775 ;  Gutta  Percha  &  B.  Mfg.  Co.  v.  Ashland, 
100  Wis.  232,  75  N.  W.  1007 ;  Staie  ex  rel  School  Direftors 
V.  Nelson,  105  Wis.  Ill,  80  N.  W.  1105. 

In  the  last  case  cited  the  court  said : 

The  authorities  "do  not  deny,  but  recognize,  that  generally 
the  enforcement  of  a  debt  or  contract  right  to  money  against 
a  public  corporation  must  be  by  the  ordinary  processes  of  an 
action ;  but  when  all  the  purposes  of  such  an  action  are  ac- 
complished by  the  voluntary  act  of  the  corporate  body  in  con- 
oeding  the  debt  and  ordering  payment,  and  the  only  obstacle 
is  the  refusal  or  n^lect  of  some  officer  to  perform  a  minis- 
terial duty,  the  creditor  need  not  be  driven  to  take  the  steps 
which  would  otherwise  be  necessary  to  establish  his  right 
against  the  corporation,  but  may  have  a  writ  against  the  in- 
dividual officer  to  compel  performance  of  the  act  enjoined 
on  him  by  law.  The  writ  serves,  not  as  a  substitute  for  a 
plain  legal  action,  but  as  a  supplement  removing  some  obsta- 
cle by  compelling  performance  of  some  ministerial  act,  ex- 
pressly enjoined  by  law,  necessary  to  render  establishment  of 
legal  right  possible  or  effective." 

That  sufficiently  answers  appellants'  contention  at  this 
point 

It  does  not  seem  to  be  material  whether  respondent's 
claim,  as  originally  presented  to  the  town  board  of  audit 
and  to  the  electors  at  the  town  meeting,  was  a  legal  demand 
or  not,  or  whether  it  was  competent  for  the  electors  to  allow 
the  claim  if  it  was  not  a  legal  demand.  The  taxpayers  hav- 
ing submitted  to  taxation  for  the  purpose  of  paying  the 
claim,  recognizing  a  moral  obligation  at  least  to  reimburse 
the  respondent,  and  the  amount  specially  levied  for  that  pur- 
pose having  been  collected,  he  was  entitled  thereto  regard- 
less of  whether  he  could  originally  have  judicially  enforced 
his  daim.  We  know  of  no  reason  nor  of  any  authority  to 
support  the  contention  that,  after  the  taxpayers  of  a  munici- 
pality have  BO  submitted  to  taxation  and  the  money  has  actu- 
ally been  accumulated  in  the  hands  of  the  public  treasurer, 


Digitized  by 


Google 


80  SUPREME  COURT  OF  WISCONSIN.     [Dec. 

State  ex  rel.  Wunderlich  v.  Kalkofen,  134  Wis.  74. 

and  neither  the  taxpayers  nor  the  electors  have^  in  any  man- 
ner^ changed  tlieir  position,  the  officers,  upon  whom  rests 
the  mere  ministerial  duty  of  effecting  such  purpose,  can 
legitimately  raise  the  question  of  the  legality  of  the  demand 
the  money  was  raised  to  discharge  and  delay  or  defeat  the 
execution  of  such  purpose. 

In  Frey  v.  Fond  du  Lac,  24  Wis.  204,  it  was  said,  in  ef- 
fect, that  though  a  valid  claim  is  essential  to  the  maintenance 
of  an  action  against  a  municipality  it  does  not  follow  that 
it  is  not  the  duty  of  such  municipality  to  pay  money  actually 
raised  to  discharge  a  claim  having  no  legal  basis;  that  a  tax 
voted  and  raised  should  be  applied  for  the  purpose  for  which 
it  was  raised.  That  must  be  so  and  fully  justifies  the  de- 
cision of  the  trial  court  requiring  the  issuance  of  the  order  to 
respondent. 

The  only  other  matter  requiring  attention  is  a  claim  that 
costs  should  not  have  been  allowed  against  the  supervisors 
personally.  A  mandamuus  proceeding  is  regarded  as  an  action 
respecting  the  right  to  costs,  the  relator  for  that  purpose  being 
treated  as  the  party  plaintiff  in  a  case  like  this.  State  ex 
rel  Bisch  v.  Trustees,  121  Wis.  44,  98  N.  W.  954.  That 
costs,  upon  the  relator's  recovering,  go  against  the  persons 
committing  the  wrong,  as  the  supervisors  in  this  case^  is  ruled 
by  State  ex  rel  School  Dist.  v.  Wolfrom,  25  Wis,  468. 

By  the  Court. — ^The  judgment  is  affirmed* 
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OsoBoa   Waltes    Bbswing    Company,    Eespondent^    VB» 
LooKEBY,  Sheri£P^  Appellant. 

Ifavemher  t^— December  IS,  1907* 

Appeal  and  error:  CancluHvenesM  of  findings  of  trial  court:  Chattel 
mortgagee:  Failure  to  file:  Possession  necessary  to  protect  morP 
gagee  against  creditors:  Delivery. 

1.  In  an  action  to  repleyy  personal  property  by  a  chattel  mortgagee 
whose  mortgage  had  never  been  filed,  tried  by  the  court,  the 
flndingB  signed  by  the  court  were  in  the  terms  of  a  statutory 
Terdict  in  replevin,  and  no  more  than  mere  conclusions  of  law, 
'  except  aa  to  the  value  of  the  property  and  the  amount  of  dam- 
ages; and  a  writtea  opinion  of  the  trial  judge  accompanying  such 
findings,  indicating  his  conclusion  that  there  had  been  a  deliv- 
^  ery  to  and  retention  by  the  mortgagee  of  the  property  in  ques- 
tion, is  held  not  to  conclude  the  supreme  court,  where  the  evi- 
dence was  uncontradicted  and  justified  but  one  inference,  and 
there  had  been  a  misapprehension  of  the  law  governing  and  de- 
fining the  possession  required  by  the  statute  in  such  situation. 

t.  In  an  action  of  replevin  by  a  mortgagee  of  chattels  against  a 
sheriff  who  had  levied  thereon  under  an  attachment  in  favor  of 
a  creditor  of  the  mortga^^or,  it  appeared,  among  other  things, 
that  the  chattels  were  in  the  building  occupied  by  the  mort- 
gagor and  in  daily  use  by  him;  that  when  at  night  the  building 
was  closed  everybody  aside  from  the  mortgagor  was  ostensibly 
excluded  from  any  right  therein;  that,  upon  the  absconding  of 
the  mortgagor,  his  wife  continued  exactly  the  same  relation  to 
the  property;  that  plaintiff  mortgagee  had  never  caused  the 
mortgage  to  be  filed,  but,  after  the  mortgagor  had  absconded,  an 
attempt  was  made  to  take  possession  of  the  mortgaged  chattels 
by  two  oflicers  of  the  plaintiff  entering  the  building  and  telling 
the  wife  and  clerk  that  they  took  possession,  and  that  they  then 
left  the  property  exactly  as  it  had  been  for  the  wife  to  continue 
to  carry  on  the  business,  which  she  did  until  the  property  was 
seized  by  the  sheriff.  Held,  that  there  was  not  such  delivery 
or  retention  of  possession  as  under  sec.  2310,  Stats.  (1898), 
would  validate  a  chattel  mortgage  as  against  creditors,  nor  such 
as,  under  sec  2313,  was  equivalent  to  a  proper  filing  of  the  chat- 
tel mortgage,  and  hence  plaintiff  failed  to  show  any  title  against 
defendant,  who,  by  virtue  of  his  writ,  represented  a  creditor. 
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5.  The  possession  necessary  to  give  validity  to  a  chattel  mortgage, 

under  sec.  2310,  Stats.  (1898),  so  as  to  preclude  presumption  of 
fraud  in  a  sale  must  be  actual,  open,  unequivocal,  and  exclusive, 
and  accompanied  by  the  ordinary  indicia  of  ownership  and  con- 
trol such  that  those  familiar  with  the  situation  would  naturally 
draw  the  inference  of  a  change  of  ownership. 
4.  Whether  Morrow  v.  Reed,  30  Wis.  81,  be  still  considered  an  au- 
thority in  this  state  as  to  the  validity  of  constructive  delivery 
of  mortgaged  chattels  to  the  mortgagee  (a  point  not  decided). 
It  is  held  to  only  apply  to  property  with  the  character  there  in- 
volved— ^practically  impossible  of  more  than  verbal  or  symbolic 
delivery. 

6.  The  delivery  required  by  sees.  2310,  2818,  Stats.   (1898),  is  In- 

tended as  evidence  to  the  world  that  from  the  time  thereof  the 
grantee  or  the  mortgagee  has  acquired  from  the  grantor  or 
mortgagor  the  ownership  and  control  of  the  property,  and  dif- 
fers radically  from  that  mere  technical  delivery  which,  as  be- 
tween the  parties,  is  held  to  evince  intent  to  presently  change 
the  title  in  contradistinction  from  a  mere  agreement  to  trans- 
fer some  time  in  the  future. 

ApPBAii  from  a  judgment  of  the  municipal  court  of 'Outa- 
gamie county :  Thomas  H.  Ryan,  Judge.    Reversed, 

Action  of  replevin  of  a  cash  register  seized  by  the  defend- 
ant by  virtue  of  a  writ  of  attachment  against  one  Goetzka 
Plaintiff  claimed  under  a  bill  of  sale,  conceded  to  be  a  mort- 
gage, made  about  one  year  before  the  attachment  and  cover- 
ing the  entire  fixtures,  liquors,  and  other  stock  in  trade  of  a 
saloon  owned  by  Alexander  &  Goetzke,  and,  apparently, 
later  by  Goetzke  alone,  who  ran  it  with  aid  of  a  bartender. 
The  bill  of  sale  was  never  recorded,  but  about  a  week  before 
the  attachment,  Goetzke  having  absconded,  leaving  his  wife 
in  occupation  of  the  saloon  over  which  they  resided,  the 
plaintiff's  officers  made  a  formal  attempt  to  take  possession, 
under  its  bill  of  sale.  The  action  was  tried  to  the  court,  with- 
out a  jury,  and  formal  findings  were  made  that  the  plaintiflF 
was  the  owner  and  entitled  to  the  possession  of  the  property 
at  the  date  of  the  attachment ;  that  its  value  was  $100,  and 
the  damages  six  cents.    Accordingly,  judgment  was  rendered 
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in  favor  of  the  plaintiff  for  possesBion,  from  which  the  de- 
fendant appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Classon  &  Frwnk,  and  for  the  respondent  on  that  of  /•  Elmer 
Lehr. 

DoDGB,  J.  The  only  mooted  question  deemed  necessary 
of  consideration  is  that  of  the  delivery  and  retention  of  pos- 
session of  the  mortgaged  property  made  requisite  to  the  valid- 
ity of  a  chattel  mortgage  in  absence  of  filing  by  sec.  2310, 
Stats.  (1898).  Upon  this  question  there  is  no  finding  by  the 
trial  court;  the  findings  signed  being  in  the  terms  of  a  stat- 
utory verdict  in  replevin,  and  no  more  than  mere  conclusions 
of  law,  except  as  to  the  value  of  the  property  and  the  amount 
of  damages.  Conceding,  however,  that  the  accompanying 
opinion  of  the  trial  judge  indicates  his  conclusion  that  such 
delivery  had  taken  place>  we  cannot  view  such  conclusion  as 
at  all  binding  upon  this  court^  for  two  reasons:  Firsts  be- 
cause the  evidence  on  the  subject  is  uncontradicted  and,  we 
are  satisfied,  justifies  but  one  inference;  and,  secondly,  be- 
cause of  the  misapprehension  of  the  law  governing  and  de- 
fining the  possession  required  by  this  statute.  In  his  opin- 
ion the  court  declared  that  there  need  be  only  such  delivery 
of  possession  that  the  plaintiff  acqmred  the  right  to  control 
the  property,  and  that  if  the  property  were  destroyed  or  lost 
the  loss  would  fall  on  the  plaintiff,  as  described  in  Morrow 
V.  Reed,  30  Wis.  81.  In  that  case  the  property  under  con- 
sideration was  saw  logs  piled  on  the  shores  of  Green  Bay, 
with  no  form  of  possession  or  control  ostensibly  exercised 
over  them  other  than  such  as  resulted  from  actual  title,  and 
the  transaction  between  mortgagor  and  mortgagee  consisted 
merely  in  the  pointing  out  of  the  logs  as  those  mortgaged  and 
the  declaration  of  delivery  followed  by  continued  location 
of  the  logs  at  the  same  place.  This  in  itself  would  constitute 
an  obvious  distinction  from  a  case  like  the  present,  where 
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the  property  was  of  a  character  capable  of  actual  manual 
possession  and  was  within  the  physical  use,  control,  and  man- 
agement by  the  mortgagor  in  a  building  owned  or  rented  by 
him  and  in  which  he  lived.  In  such  case  the  indicia  of  pos- 
session are  all  present  in  the  mortgagor,  and  the  doctrine 
which  has  sometimes  been  applied  in  case  of  property  situ- 
ated as  in  the  Morrow  Case  and  some  others  which  might  be 
cited  is  not  applicable.  Hence,  even  if  that  case  may  still  be 
considered  authority  in  this  state,  notwithstanding  subse- 
quent decisions,  it  could  be  such  only  in  application  to  prop- 
erty with  the  characteristics  of  that  there  involved — practi- 
cally impossible  of  more  than  verbal  or  symbolical  delivery. 
As  to  other  classes  of  property,  it  has  been  many  times  de- 
clared by  this  court,  both  before  and  since  Morrow  v.  Reed, 
that  the  possession  necessary  to  give  validity  to  a  chattel 
mortgage  like  that  essential  under  sec.  2310  to  preclude  pre- 
sumption of  fraud  in  a  sale  must  be  actual,  open,  unequiv- 
ocal, and  exclusive,  and  accompanied  by  the  ordinary  indicia 
of  ownership  and  control  such  that  those  familiar  with  the 
situation  would  naturally  draw  the  inference  of  a  change  of 
ownership.  Manufacturers'  Bank  v.  Rugee,  59  Wis.  221, 
18  N.  W.  251 ;  Schneider  v.  Erahy,  OJJSVis.  519,  73  K  W. 
61;  Missinskie  v.  McMurdo,  107  Wis.  578,  83  K  W.  67S. 
The  delivery  required  by  these  statutes  is  intended  as  evi- 
dence to  the  world  that  from  the  time  thereof  the  grantee  or 
the  mortgagee  has  acquired  from  the  grantor  the  ownership 
and  control  of  the  property.  It  differs  radically  from  that 
mere  technical  delivery  which,  as  between  the  parties,  is  held 
to  evince  intent  to  presently  change  the  title  in  contaradistin©- 
tion  from  a  mere  agreement  to  transfer  some  time  in  the  fu- 
ture. One  may  well  have  acquired  such  title  as  against  his 
grantor  so  that  in  case  the  property  be  lost  or  destroyed  it 
is  his  loss,  and  yet  not  have  satisfied  the  purpose  of  publicity 
and  notification  involved  in  sees.  2310  and  2313. 

In  the  present  case  it  must  be  borne  in  mind  that  the  pos- 
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session  of  the  property  by  the  mortgagor  was  clear,  tinam- 
bigaons,  and  exclusive  of  the  rest  of  the  world.  It  was  in  his 
building,  either  owned  or  rented;  it  was  daily  in  his  presence 
and  used  by  him ;  and  when,  at  night,  the  door  of  the  saloon 
was  dosed,  everybody  else  was  ostensibly  excluded  from  any 
right  therein.  Of  course  this  condition  did  not  change  when, 
upon  his  absconding^  his  wife  continued  exactly  the  same 
relation  to  the  property.  Now  the  evidence  as  to  the  attempt 
to  take  possession  is,  as  we  have  said,  undisputed,  and  to  the 
effect  that  two  officers  of  the  plaintiff  entered  the  saloon,  ex- 
hibited a  letter  from  the  absconding  owner,  and  told  Mrs. 
Ooetzke  and  the  bartender  that  they  took  possession,  and 
then  left  the  property,  both  fixtures  and  stock  in  trade,  ex- 
actly as  it  had  been  for  Mrs.  Goetzke  to  continue  to  operate 
it  as  a  saloon.  True,  one  of  them  says  he  told  the  bartender 
"to  look  after  the  place  and  incur  no  obligations,'*  but  at 
once  declares  that  they  did  not  mean  that  he  should  operate 
the  place  for  plaintiff,  but  considered  Mrs.  Goetzke  as  con- 
tinuing her  former  operation,  with  the  bartender  as  her  em- 
ployee. This  she  did,  receiving  all  proceeds  of  sales  imtil 
after  seizure  of  the  cash  register  by  defendant  Clearly  this 
constituted  no  such  delivery  of  possession  as  the  law  requires. 
But  even  more  clearly  is  absent  that  retention  of  possession 
which  sea  2310  makes  equally  essential  to  the  validity  of  a 
chattel  mortgage  as  against  creditors.  For  this  reason  there 
is  no  escape  from  the  conclusion  that  plaintiff  has  failed  to 
show  any  title  as  against  the  defendant,  who,  by  virtue  of  his 
writ  of  attachment,  represented  a  creditor. 

By  the  CovH. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  for  defendant  according  to 
law. 
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Meteb,  Appellant,  vs.  Outaoamib  ConNxTy  Bespondent 

Noveml^er  29~-Decemher  ,1S,  1907. 

Cauntiea:  OlaiiM:  Verifloation:  Statutes:  Construction:  Pleading:  2>a- 

murrer. 

1.  Under  sec.  677,  Stat8.  (1898).— providing  for  the  presentation  of 

claims  against  counties,  and  requiring  a  statement  thereof  in 
writing  in  the  form  prescribed,  that  such  statement  shall  be 
yerifled  by  the  affidavit  of  the  claimant,  his  agent  or  attorney, 
and  filed  with  the  county  clerk,  and  that  no  such  claim  against 
any  county  shall  be  acted  upon  or  considered  by  the  county 
board  unless  such  statement  shall  have  been  made  and  filed, — 
an  omission  of  the  affidavit  to  show  that  the  affiant  is  the  claim- 
ant, his  agent  or  attorney,  is  a  substantial  defect,  and  the  county 
board  acquires  no  Jurisdiction  to  act  upon  or  consider  such 
dainL 

2.  Where  a  county  board  disregards  such  defect  and  considers  the 

claim,  allowing  some  of  the  items  and  disallowing  others,  and 
thereafter  the  same  claim  is  presented,  properly  verified,  and 
disallowed  because  of  such  prior  action,  on  appeal  to  the  circuit 
court  from  such  disallowance  of  the  whole  claim  it  is  error  to 
overrule  a  demurrer  to  an  answer  of  the  county  board  setting 
up  as  the  sole  defense  its  previous  action  and  that  no  appeal 
had  been  taken  therefrom. 

Appeal  from  an  order  of  the  circuit  court  for  Outagamie 
comity:  John  Qoodulnd,  Circuit  Judge.    Reversed. 

On  November  15,  1906,  plaintiff  filed  with  the  county 
derk  of  Outagamie  county  a  claim  for  $325.20  against  the 
county.  On  November  23,  1906,  on  the  recommendation  of 
the  committee  to  which  the  claim  had  been  referred,  the 
county  board  allowed  the  claim  at  $259.32,  and  a  warrant 
and  order  for  the  amount  was  issued  upon  the  treasurer  of 
the  county.  Plaintiff  felt  aggrieved  by  the  action  of  the 
board  through  which  they  reduced  the  amount  of  his  claim. 
The  affidavit  attached  to  the  claim  was  not  made  by  himself 
or  by  any  person  apparently  authorized  to  act  as  his  agent 
or  attorney.     The  affidavit  was  in  fact  made  by  bis  son,  but 
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neither  the  statement  of  the  claim  nor  the  verification  dis- 
closes the  agency  of  the  affiant  The  affidavit  attached  to  the 
claim  is  as  follows: 

'TRichard  J.  Meyer,  being  duly  sworn,  deposes  and  says 
that  the  annexed  account  is  just  and  correct,  and  that  the 
same  has  not  heretofore  been  presented  to  the  county  board 
of  supervisors  of  said  county,  nor  has  the  same  or  any  part 
thereof  ever  been  paid,^  Kiohakd  J.  Mkybb." 

On  January  17,  1907,  plaintiff  filed  his  claim  against  the 
county  for  the  same  items  and  demands.  The  county  board 
refused  to  consider  and  act  upon  the  claim  for  the  reason  that 
the  claim  had  been  acted  upon  at  its  previous  meeting. 
Plaintiff  appealed  to  the  circuit  court  from  the  action  of  the 
board  refusing  to  consider  his  claim.  In  the  circuit  court 
he  filed  a  complaint  setting  up  his  claim  and  alleging  its  total 
disallowance.  The  county  board  answered  the  complaint, 
setting  up  the  fact  of  the  previous  action  of  the  board  allow- 
ing the  claim  at  a  reduced  amount  and  that  no  appeal  had 
been  taken  from  their  former  action,  and  also  interposed  a 
general  denial.  Plaintiff  demurred  to  that  part  of  the  an- 
swer alleging  the  action  taken  by  the  county  board  in  Novem- 
ber in  allowing  part  of  the  claim  as  a  defense.  This  is  an 
appeal  from  the  order  of  the  court  overruling  the  demurrer 
to  the  answer. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Classon  d  Frank,  and  for  the  respondent  on  that  of  F.  J. 
Booney. 

SiEBEOKBB,  J.  The  terms  of  sec.  677,  Stats.  (1898),  pro- 
viding for  the  presentation  of  claims  against  counties,  re- 
quire a  statement  thereof  in  writing  in  the  form  prescribed, 
and  that  "such  statement  shall  be  verified  by  the  affidavit  of 
ihe  claimant,  his  agent  or  attorney,  and  filed  with  the  county 
clerk;  and  no  such  claim  against  any  county  shall  be  acted 
upon  or  considered  by  any  county  board  unless  such  state* 
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ment  shall  have  been  so  made  and  filed."  The  claim  in  this 
case  was  not  verified  by  the  affidavit  of  the  claimant,  but  by 
that  of  another  person.  It  is  nowhere  stated  that  the  affiant 
ifl  the  agent  or  attorney  of  the  claimant.  So  far  as  appears 
from  the  record  and  proceedings  of  the  county  board  on  this 
claim  presented  in  November,  1906,  the  person  verifying 
such  claim  may  have  been  a  stranger  to  the  claimant  and 
wholly  without  authority  to  verify  it  under  the  requirements 
of  the  statutes.  The  omission  to  show  that  affiant  was  the 
agent  or  attorney  of  the  claimant  is  a  substantial  defect  in 
the  form  of  the  claim  under  these  provisions.  The  require- 
ment is  an  essential  of  the  written  statement  and  is  clearly 
for  the  purpose  of  furnishing  evidence  of  the  correctness  of 
the  contents  of  the  written  statement  to  which  it  is  affixed. 
To  accomplish  this  the  statute  obviously  intended  that  the 
affidavit  should  show  that  affiant  was  the  claimant  or  his 
agent  or  attorney  so  as  to  give  probative  force  to  such  claim 
by  the  verification.  Failure  in  showing  this  is  fatal.  Chick- 
ering-Chase  Bros.  Co.  v.  White,  127  Wis.  88,  106  N.  W. 
797;  Miner  v.  C,  M.  &  St.  P.  R.  Co.  58  Wis.  310,  17  K  W. 
130;  McCdbe  v.  Sumner,  40  Wis.  386.  The  county  board 
disregarded  this  defect  in  the  verification  and  considered  the 
claim,  allowing  some  of  the  items  and  disallowing  others. 
The  claimant  avers  that  such  action  of  the  board  was  without 
jurisdiction  under  the  circumstances  and  the  statutes  pre- 
scribing that  "no  such  claim  against  any  county  shall  be  acted 
up<Mi  or  considered  by  any  county  board  unless  such  state- 
ment shall  have  been  so  made  and  filed." 

We  are  cited  to  the  early  case  of  Pcurker  v.  Grant  Co.  1 
Wis.  414,  as  authority  to  the  effect  that  the  requirement  of  a 
verification  of  a  claim  is  only  directory,  and,  if  the  board 
acted  on  it  as  presented,  then  such  action  binds  the  parties. 
Since  that  decision  the  statutes  have  been  materially  changed, 
and  the  effect  thereof  was  considered  in  the  recent  cases  of 
NoHhem  T.  Co.  v.  Snyder,  113  Wis.  516,  89  N.  W.  460, 
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and  BirdsaU  v.  Kewanmee  Co.  124  Wis.  576,  103  N.  W.  !• 
In  them  tliis  change  was  considered,  and  it  is  stated: 

"The  danse  must  now  be  read  as  a  proviso  to  the  general 
grant  of  power  contained  in  subd.  2,  sec  669,  to  the  effect 
that  the  connty  board  has  power,  as  therein  declared,  to  ad- 
just and  settle  claims  against  the  connty  •  •  .  when  itemized 
and  verified  as  therein  specified,  and  not  otherwise.'^  Snyder 
Case,  113  Wis.  616,  535,  89  N.  W.  466. 

We  consider  this  decision  oondnsive  npon  the  effect  of  the 
statute,  and  that,  because  its  verification  was  fatally  defect- 
ive in  the  respect  heretofore  indicated,  the  county  board  ac- 
quired no  jurisdiction  "to  act  upon  or  consider**  the  claim 
presented  in  ITovember,  1906,  against  the  county  by  the 
plaintiff,  and  that  the  trial  court  erred  in  overruling  the  de- 
murrer to  the  answer.   . 

By  the  Court. — The  order  api>ealed  from  is  reversed,  and 
the  cause  remanded  to  the  lower  court  with  directions  to  enter 
an  order  sustaining  the  demurrer,  and  for  further  proceedings 
according  to  law. 


State  vs.  Redmon.     (Two  cases.) 

Vovemher  50—Decemher  ISf  1907, 

OcnsHtutiofM  law:  Purposes  of  government:  Legislative  power:  Ex- 
press and  implied  limitations:  Police  power:  Extent:  Reason- 
able regulations:  Departments  of  government:  Legislative  and 
fudicial  functions:  Public  interests:  Declaration  of  legislative 
purpose:  Bleeping-cars:  Regulation  of  use  of  berths:  Public 
health  and  comfort:  Appropriation  of  private  property. 

1.  The  general  declaration  In  the  constitution  of  the  purposes  of 

dvil  government  is  a  limitation  upon  legislative  power,  de- 
signed, in  part  at  least,  to  prevent  clearly  unreasonable  enact- 
ments restricting  natural  private  rights. 

2.  Legislation  undep  the  police  power,  as  in  any  other  field,  is  sub- 

ject to  constitutional  limitations,  some  of  which  are  expressed 
and  others  implied. 
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8.  Police  regulations  which  are  reasonable  are  not  inhibited  by  the 
constitution  though  invading  its  letter,  since  the  exercise  of  the 
police  power  is  so  essential  to  the  public  welfare  that  it  is  pre- 
sumed that  such  exercise  within  reasonable  limits  was  not  in- 
tended to  be  prohibited,  but  on  the  contrary  guaranteed  by  the 
general  declared  purposes  of  civil  government  and  the  manifest 
purpose  of  the  constitution. 

4.  It  is  a  judicial  function  to  determine  the  proper  subjects  for  po- 
lice regulations  and  a  legislative  function  to  determine,  pri- 
marily, the  expediency  of  regulation  and  the  character  thereof 
subject  to  judicial  supervision  to  the  extent  of  determining,  in 
cases  as  they  arise,  whether  the  boundaries  of  reason  have  been 
BO  clearly  exceeded  as  to  violate  some  constitutional  prohibition, 
express  or  implied;  the  judgment  of  the  legislature  being  con- 
trolling unless  it  appears  beyond  reasonable  controversy  that 
the  interference  is  unreasonable. 

6.  The  police  power  extends  to  the  enactment  of  all  laws  which  in 
contemplation  of  the  constitution  promote  the  public  welfare. 
"It  has  been  not  inaptly  termed  'thtf  law  of  necessity/  " 

6.  The  doctrine  that  the  police  power  is  a  law  of  necessity  may  well 

be  said  to  furnish  the  key  to  what  is  within  and  what  is  with- 
out the  boundaries  of  such  power;  not  that  a  police  regulation 
to  be  legitimate  must  be  an  absolute  essential  to  the  public  wel- 
fare, but  that  the  exigency  to  be  met  must  so  concern  such  wel- 
fare as  to  suggest,  reasonably,  necessity  for  legislative  remedy, 
the  legislature  to  be  the  primary  judge  and  the  supreme  judge  as 
well  as  to  interferences  not  so  unreasonable  as  to  be  excessive 
beyond  reasonable  controversy. 

7.  The  inquiries  as  to  an  enactment  respecting  its  legitimacy  in- 

clude these:  "Does  a  danger  exist?  Is  it  of  sufficient  magni- 
tude? Does  it  concern  the  public?  Does  the  proposed  measure 
tend  to  remove  it?  Is  the  restraint  or  requirement  in  propor- 
tion to  the  danger?  Is  it  possible  to  secure  the  object  sought 
without  impairing  essential  rights  and  principles?"  the  judg- 
ment of  the  legislature  to  be  taken  as  correct  unless  It  appears 
to  be  wrong  beyond  reasonable  controversy. 

8.  "To  justify  the  state  in  thus  interposing  its  authority  in  behalf 

of  the  public,  it  must  appear,  first,  that  the  interests  of  the  pub- 
lic generally,  as  distinguished  from  those  of  a  particular  class, 
require  such  interference,  and  .  .  .  that  the  means  are  reason- 
ably necessary  for  the  accomplishment  of  the  purpose,  and  not 
unduly  oppressive  upon  individuals." 

9.  A  legislative  declaration  respecting  the  character  of  a  law,  as 

that  its  purpose  is  to  promote  public  health,  is  not  absolutely 
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binding  on  the  courts.  It  is  their  function  to  determine  the  real 
intent  of  the  law  and,  if  its  ostensible  is  not  the  real  purpose,  to 
give  effect  to  the  constitution  by  condemning  the  enactment 

10.  A  law  providing  that  the  upper  berth  in  a  sleeping-car  shall, 

when  unoccupied,  at  the  option  of  the  occupant  of  the  lower 
berth,  be  closed,  is  not  for  the  promotion  of  public  health  and 
comfort  in  the  Judgment  of  the  legislature,  in  that  the  option 
is  given  in  each  instance  where  the  regulation  Is  applicable  to 
say  whether  it  shall  operate  or  not,  manifestly  suggesting  that 
it  is  for  private  rather  than  for  public  interests. 

11.  A  law  absolutely  giving  to  the  occupant  of  a  lower  berth  in  a 

sleeping-car  control,  at  his  option,  of  the  upper  berth  in  case  of 
its  not  being  occupied,  is  an  unconstitutional  appropriation  of 
the  property  of  one  for  the  benefit  of  another,  and  an  infraction 
of  several  constitutional  safeguards. 

12.  The  legislature  cannot,  properly,  by  police  regulations  deal  with 

a  matter  not  in  reason  forming  a  proper  subject  therefor  nor 
deal  with  a  proper  subject  by  means  which  are  clearly  unrea- 
sonable. 

13.  If  it  were  legitimate  to  -give  the  occupant  of  a  lower  berth  in  a 

sleeping-car  control  of  the  upper  berth  in  case  of  its  not  being 
occupied,  it  would  not  be  reasonable  to  confer  such  control  by 
confiscating  for  his  benefit  the  use  of  such  berth. 
[Syllabus  by  Mabsh^lx,  J.] 

Repobted  from  the  nninicipal  court  of  Brown  county: 
N.  J.  MoNAHAN,  Judge.  Questions  answered  in  the  negative. 

Reports  in  two  pirosecutions  under  sea  1636p,  Stats. 
(Laws  of  1907,  ch.  266). 

The  first  action  was  for  a  violation  of  such  chapter  Septem- 
ber 5,  1907,  and  the  second  for  a  violation  thereof  August 
26, 1907.  The  person  whose  rights  under  such  law  were  vio- 
lated in  the  latter  was  a  passenger  between  points  within  the 
state,  and  the  one  in  the  former  was  an  interstate  passenger. 

The  report  shows  that  defendant  was  convicted  in  each  case 
in  due  form  of  law,  and  the  existence  of  all  circumstances  nec- 
essary to  raise  the  question  of  whether  the  enactment,  sup- 
posed to  warrant  the  prosecution,  is  constitutional.  The  pur- 
pose of  the  report  is  to  obtain  a  determination  of  such  ques- 
tion^     These  facts  with  others  are  in  substance  stated:  The 
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flleeping-car  in  question  was  divided  into  a  stateroom,  a  smok- 
ing room,  and  twelve  sections,  each  of  such  sections  contain- 
ing a  double  upper  and  double  lower  berth  arranged  in  the 
usual  way  common  to  ordinary  Pullman  sleeping-cars.  The 
price  charged  for  a  berth  varied  somewhat  according  to  dis- 
tance and  time  of  use.  The  price  in  the  first  case  was  $1.60 
and  in  the  second  $2.  Prior  to  the  passage  of  the  law  it  had 
been  customary,  upon  making  up  the  lower  berth  for  use  of  a 
customer,  to  let  down  the  upper  berth,  whether  it  had  beea 
theretofore  engaged  or  not,  and  to  prepare  it,  in  whole  or  in 
part,  for  occupancy  and  to  use  it  for  sleeping  or  other  pur- 
poses. The  complainant  in  each  case  engaged  and  paid  for  a 
double  lower  berth  and  ordered  the  accused,  who  was  the 
porter  of  the  car,  to  leave  the  upper  berth  dosed,  since  it  had 
not  been  sold  and  there  was  no  one  to  occupy  it  The  porter 
nevertheless,  following  the  usual  custom,  under  orders  frona 
his  employer  let  down  the  upper  berth,  notifying  the  com- 
plainant that  he  was  required  to  do  that  unless  such  berth  was 
paid  for. 

The  law  in  question  is  as  follows: 

^'An  act  •  .  .  relating  to  the  health  and  comfort  of  occu- 
pants of  sleeping-car  berths. 

"The  people  of  the  state  of  Wisconsin,  represented  in  sen- 
ate and  assembly,  do  enact  as  follows : 

"1.  Whenever  a  person  pays  for  the  use  of  a  double  lower 
berth  in  a  sleeping-car,  he  shall  have  the  right  to  direct 
whether  the  upper  berth  shall  be  open  or  closed,  unless  the  up- 
per berth  is  actually  occupied  by  some  other  person ;  and  the 
proprietor  of  the  car  and  the  person  in  charge  of  it  shall 
comply  with  such  direction. 

"2.  Any  person  or  corporation  violating  the  provisions  of 
this  act  shall  be  punished  by  imprisonment  in  the  coimty  jail 
not  more  than  six  months,  or  by  a  fine  not  exceeding  one  hun- 
dred dollars." 

For  the  plaintiff  there  was  a  brief  by  the  Attorney  Oeneral 
and  Russell  Jackson,  deputy  attorney  general,  and  oral  arga- 
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ment  by  Mr.  Jacksoru  They  contended,  inter  alia,  that  the 
real  object  of  the  police  power,  and  that  indeed  which  in  its 
broad  sense  includes  every  instance  of  its  exercise,  is  the  secur- 
ing of  the  general  welfare,  comfort,  and  convenience  of  the  cit- 
izen. The  police  power  may  be  exercised  for  the  public  con- 
venience with  regard  to  a  business  affected  with  a  public  in- 
terest, such  as  railroad  and  telegraph  companies,  that  have 
no  reference  to  health,  morals,  or  safety,  but  simply  to  public 
convenience.  Freund,  Police  Power,  sees.  116,  377,  398; 
Lake  8.  &  M.  8.  B.  Co.  v.  Ohio,  173  U.  S.  285,  297 ;  Ceniral 
U.  Tel.  Co.  V.  8woveland,  14  Ind.  App.  341 ;  Calvert,  Reg.  of 
Comm.  86 ;  Atl  C.  L.  B.  Co.  v.  N.  C.  Corp.  Comm.  206  U.  S. 
1 ;  Gladson  v.  Minnesota,  166  U.  S.  427 ;  Bailroad  Co.  v.  Ful- 
ler, 17  Wall.  560;  Western  U.  Tel.  Co.  v.  James,  162  U.  S. 
650;  Western  U.  Tel  Co.  v.  Pendleton,  122  U.  S.  347.  Un- 
der the  police  power  the  state  can  interfere  whenever  the  pub- 
lic interests  demand  it,  and  in  this  particular  a  large  discre- 
tion is  necessarily  .vested  in  the  legislature  to  determine  not 
only  what  the  interests  of  the  public  require,  but  what  meas- 
ures are  necessary  for  the  protection  of  such  interests.  22  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  936;  Lanvton  v.  8teele,  152 
U.S.  133, 136;  8tate  ex  rel.  Milwaukee  Med.  Coll.  v.  Chittenr 
den,  127  Wis.  468,  519;  State  ex  rel.  Omstine  v.  Cary,  126 
Wis.  135,  141.  The  police  power  of  a  state  cannot  legiti- 
mately be  exerted  so  as  substantially  to  prohibit  or  unneces- 
sarily burden  interstate  commerce.  Interference  with  the 
commercial  power  of  the  federal  government  to  be  unlawful 
must  be  direct,  and  not  the  mere  incidental  effect  of  enforc- 
ing the  police  powers  of  the  state.  Louisia/na  &  N,  B.  Co.  v. 
Kentvjcicy,  183  U.  S.  503,  519 ;  Calvert,  Eeg.  of  Comm.  91, 
92 ;  Austin  v.  Termessee,  179  U.  S.  343 ;  Field  v.  Barber  A. 
P.  Co.  194  U.  S.  618,  623 ;  8mith  v.  Alabama,  124  U.  S.  465 ; 
Sherlock  v.  AUing,  93  U.  S.  99,  102,  103 ;  7  Cyc.  446,  and 
eases  cited ;  Peik  v.  C.  &  N.  W.  B.  Co.  94  U.  S.  164 ;  Western 
U.  Tel  Co.  V.  James,  162  U.  S.  650 ;  Connell  v.  Western  U. 
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Tel  Co.  108  Mo.  459 ;  New  York,  N.  H.  &  H.  B.  Co.  v.  New 
York,  165  TJ.  S.  628;  12  Rose's  Notes,  946. 

H.  0.  Fair  child,  for  the  defendant,  contended,  inter  alia, 
that  the  act  in  question  is  a  regulation  of  commerce  between 
the  states,  which  is  national  in  its  character,  requiring  uni- 
formity throughout  all  the  states,  and  therefore  within  the 
exclusive  power  of  Congress  under  art  I,  sec.  8,  Fed.  Const. 
(1)  The  commerce  between  the  states  includes  the  transpor- 
tation of  persons  as  well  as  freight,  and  the  regulation  of 
such  commerce  includes  all  the  instrumentalities  by  which 
it  is  carried  on,  including  the  cars  in  and  by  which  pas- 
sengers and  freight  are  transported.  Welton  v.  Missouri,.  91 
TJ.  S.  275,  280;  Hopkins  v.  U.  8.  171  U.  S.  578,  597;  U.  S. 
V.  Swift  &  Co.  122  Eed.  529 ;  Corwm.  v.  Hogan,  McM.  &  T. 
Co.  (Ky.)  74  S.  W.  737.  (2)  The  fact  that  the  cars  in  which 
the  persons  or  freight  are  transported  are  owned  by  another 
than  the  carrier,  or  that  their  use  in  transporting  passengers 
between  states  is  held  under  lease  or  other  arrangement  be- 
tween the  carrier  and  the  owner,  as  in  this  case,  cannot  af- 
fect the  question  whether  they  are  instruments  of  commerce. 
Their  use  as  such,  and  not  their  particular  ownership,  deter- 
mines their  character  and  status  as  such  instrumentalities. 
Pickard  v.  Pullman  S.  C.  Co.  117  U.  S.  34,  36,  45-47 ; 
Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Pullman  S.  C.  Co.  139  IT. 
S.  79,  90;  Johnson  v.  South.  Pac.  Co.  196  U.  S.  1,  21,  22; 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451,  456-57;  Borvman 
V.  C.  &  N.  W.  R.  Co.  125  U.  S.  465,  485 ;  Dams  v.  C,  C,  O. 
<&  St.  L.  R.  Co.  146  Fed.  403,  409 ;  Duval  v.  Pullman  P.  O. 
Co.  62  Fed.  265 ;  Ba/rrow  S.  S.  Co.  v.  Kane,  88  Fed.  197 ; 
Louisville  &  N.  R.  Co.  v.  Dies,  91  Tenn.  177, 181 ;  LouisviUe^, 
N.  &  0.  S.  R.  Co.  V.  Kaizenberger,  84  Tenn.  (16  Lea)  380 ; 
Cleveland,  C,  C.  &  I.  R.  Co.  v.  Walrath,  38  Ohio  St  461 ; 
Jones  V.  St.  Louis  S.  S.  R.  Co.  125  Mo.  674;  Thorpe  v.  N.  Y. 
C.  &  H.  R.  R.  Co.  76  N.  T.  402,  407 ;  DwvneUe  v.  N.  Y.  C.  & 
H.  R.  R.  Co.  120  N.  Y.  118, 122, 123.   (3)  There  is  no  doubt 
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that  ^'the  authority  to  regulate  Qommerce  with  foreign  nations 
and  among  the  states''  includes  within  its  compass  powers 
which  can  only  be  exercised  by  Congress,  as  well  as  powers 
which,  from  their  nature,  can  best  be  exercised  by  the  state 
legislatures.  Crandall  v.  Nevada,  6  WaU.  35,  42 ;  County  of 
MobiXe  v.  Kimball  102  U.  S.  691,  697 ;  Bowman  v.  C.  £  N. 
W.  R.  Co.  125  U.  S.  465.  (a)  Among  those  powers  which 
may  best  be  exercised  by  the  states  are  the  regulation  of  po- 
lice, quarantine,  and  inspection  laws ;  policing  the  harbors ; 
the  improvement  of  navigable  channels;  the  regulation  of 
wharves,  piers,  and  docks;  the  construction  of  dams  and 
bridges  across  navigable  waters  of  the  state ;  the  establishment 
of  ferries ;  the  adoption  and  enforcement  of  police  regulation 
for  the  promotion  of  the  public  health,  safety,  comfort,  and 
oonvenience.  Covingtoru  <&  C,  B.  Co.  v.  Kerducky,  154  U.  S. 
204,  210, 211 ;  Manigaadt  v.  Springs,  199  U.  S.  473 ;  Chicago, 
M.  &  St  P.  B.  Co.  V.  Solan,  169  U.  S.  133 ;  Mo.,  E,  &  T,  B. 
Co.  V.  Haber,  169  U.  S.  613 ;  Bowman  v.  C.  &  N.  W.  B.  Co. 
125  U.  S.  465 ;  Smith  v.  Alabama,  124  U.  S.  465.  (b)  But 
even  those  powers  over  such  commerce  which  may  best  be 
exercised  by  the  states  may  also  be  exercised  by  Congress,  and 
when  so  exercised  by  Congress  its  regulations  supersede  those 
of  the  state  in  so  far  as  they  cover  the  particular  subject 
Covington  &  C.  B.  Co.  v.  Kentucky,  154  U.  S.  204;  Gulf, 
C.  £  S.  F.  B.  Co.  V.  Heftey,  168  U.  8.  98.  (c)  In  such  latter 
case  the  failure  of  Congress  to  legislate  on  the  subject,  or  to 
cover  the  whole  subject,  leaves  state  legislation  on  the  subject, 
either  entirely  or  to  the  extent  not  covered  by  the  regulation 
of  Congress,  operative  so  long  as  such  failure  of  Congressional 
legislation  continues.  Sherlock  v.  Ailing,  93  U.  S.  99 ; 
^Yaba8h,  St.  L.  &  P.  B.  Co.  v.  Illinois,  118  U.  S.  557 ;  Louis- 
viOe,  N.  0.  &  T.  B.  Co.  v,  Mississippi,  133  U.  S.  587 ;  Henr 
nington  v.  Georgia,  163  U.  S.  299 ;  New  York,  N.  H.  &  E.  B. 
Co.  V.  New  York,  165  U.  S.  628;  Chicago,  M.  &  8t.  P.  B. 
Co.  V.  Solan,  169  U.  S.  133.    (d)  When,  however,  the  subject 
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to  which  the  power  of  regulation  applies  is  national  in  char- 
acter, or  of  such  a  nature  as  to  admit  and  require  uniformity 
of  regulation,  affecting  alike  all  the  states,  the  power  is  in 
its  nature  exclusively  in  Congress  and  the  states  cannot  act  in 
such  case.  Cooley  v.  Board  of  Wardens,  12  How.  299 ;  Hall 
V.  DeCuvr,  95  U.  S.  485,  497;  Walling  v.  Michigan,  116 
U.  S.  446,  455 ;  Bobbins  v.  Shelby  Co.  Tax.  Dist.  120  TJ.  S. 
489 ;  Philadelphia  &  S.  8.  Co.  v.  Pemisylvama,  122  TT.  S. 
326;  Atl  &  Pac.  Tel.  Co.  v.  Philadelphia,  190  U.  S.  160; 
Boston  V.  Iowa,  188  TJ.  S.  220;  Davis  v.  C,  C,  G.  &  St.  L. 
B.  Co.  146  Fed.  403,  412.  (e)  Whenever  the  subjects  of  reg- 
ulation, instead  of  being  of  a  local  nature  and  affecting  in- 
terstate commerce  but  incidentally,  are  national  in  character 
and  admit  of  and  require  uniformity  of  regulation,  the  non- 
action of  Congress  indicates  its  will  that  such  commerce  shall 
be  free  and  untrammeled,  and  any  action  by  the  state  at- 
tempting regulation  will  be  invalid.  Welton  v.  Missouri, 
91  XJ.  S.  275,  281;  County  of  Mobile  v.  KimbaU,  102  U.  S. 
691 ;  Brovm  v.  Houston^  114  U.  S.  622 ;  Gloucester  F.  Co. 
V.  Pennsylvama,  114  TJ.  S.  196,  204;  WaUing  v.  Michigan, 
116  TJ.  S.  446 ;  Smith  v.  Alabama,  124  TJ.  S.  465 ;  Bonman 
V.  C.  &  N.  W.  B.  Co.  125  TJ.  S.  465 ;  Brenaum  v.  TitusvUle, 

153  TJ.  S.  289,  802;  Covington  &  C.  B.  Co.  v.  Kentucky, 

154  TJ.  S.  204;  Philadelphia  &  8.  8.  Co.  v.  Pennsylvania, 
122  TJ.  S.  326,  336.  (f)  Congress  having  already  before  the 
passage  of  ch.  266,  Laws  of  1907  (sec  1636p,  Stats.), 
spoken  on  the  subject  of  that  act,  so  far  as  it  relates  to  inter- 
state transportation  and  traffic,  clearly  evincing  its  assumption 
of  jurisdiction  over  the  whole  subject,  the  state  act  was  there- 
fore not  only  unauthorized,  but  its  provisions,  being  in  con- 
flict with  such  acts  of  Congress,  were  invalid.  Ch.  266,  Laws 
of  1907  (sec.  1636p,  Stats.),  authorizes  the  taJdng  of  private 
property  for  private  purposes,  without  the  consent  of  or  com- 
pensation to  the  owner,  in  violation  of  the  Fourteenth  Amend- 
ment of  the  federal  constitution  and  of  sees.  1,  9,  art  I,  of 
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the  state  oonfltitution.  Any  restriction  or  interruption  of  the 
common  and  necessary  use  of  properly  that  destroys  its  value 
or  strips  it  of  its  attributes,  or  to  say  that  the  owner  shall  not 
use  his  property  as  he  pleases,  takes  it,  in  violation  of  the 
constitution.  JanesviUe  v.  Carpenter,  77  Wis.  288 ;  Diojia  S. 
Club  V.  Lcmoreux,  114  Wis,  4A\Inre  Dancy  D.  Did.  129 
Wis.  129 ;  Wynehamer  v.  People,  13  N.  T.  378 ;  Pumpelly  v. 
Green  Bay  Co.  13  WalL  166;  Mo.  Pac.  B.  Co.  v.  Nebraska, 
164  U.  S,  403 ;  Chicago,  B.  &  Q.  B.  Co.  v.  Chicago,  166  U.  S. 
226 ;  State  ex  rel.  ZUlmer  v.  Kreutzberg,  114  Wis.  530 ;  Pear- 
saU  V.  Eaton  Co.  74  Mich.  558 ;  Easton  v.  Boston,  C.  &  M.  B. 
Co.  61  K  H.  504;  Hvlton  v.  Camden,  39  N.  J.  Law,  122; 
People  ex  rel.  Manhattan  8av.  Inst.  v.  Otis,  90  N:  Y.  48 ; 
Thompson  v.  Manhaitaai  B.  Co.  130  N.  Y.  360;  Callen  v. 
Columbus  Edison  E.  Co.  66  Ohio  St  166,  64  K  E.  141; 
Stevens  v.  State,  2  Ark.  291 ;  Dixon  v.  People,  168  HI.  179 ; 
Badley  v.  People,  190  HI.  28 ;  In  re  Comingore,  96  Fed.  552, 
555;  Fears  V.  State,  102  Ga.  274;  Slaughter-House  Cases,  16 
WalL  36, 121  \  Harbison  V.  Knoxvitte  I.  Co.  103  Tenn.  421; 
Low  V.  Bees  P.  Co.  41  Neb.  127 ;  State  ex  rel.  Star  Pub.  Co. 
V.  Associated  Press,  159  Mo.  410 ;  Staton  v.  Norfolk  <6  C.  B. 
Co.  Ill  N.  0.  278 ;  De  Lauder  v.  Baltim^e  Co.  Comm'rs,  94 
Md.  1;  Fia^st  Nat.  Bank  v.  SarOs,  129  Lad.  201;  Waters  v. 
Wolf,  162  Pa.  St  153 ;  Carlton  v.  Carlton,  72  Ma  115 ;  Nat. 
Tel.  News  Co.  v.  Western  U.  Tel.  Co.  119  Fed.  294,  299 ; 
KuJm  V.  Common  Council,  70  Mich.  534,  Everything  which 
has  an  exchangeable  value  or  is  a  subject  of  ownership  is  prop- 
erly within  the  protection  of  the  constitutional  guaranties 
cited.  Burch  v.  McDaniel,  2  Wash.  Ter.  S8'yB.£  L.  B.  Co. 
V.  8.  <£  L.  B.  Co.  2  Qray,  35 ;  Slawghter-House  Cases,  16  Wall, 
36, 127 ;  In  re  Marshall,  102  Fed.  323 ;  In  re  Fixen,  102  Fed. 
295 ;  Low  v.  Bees  P.  Co.  41  Neb.  127 ;  Bitchie  v.  People,  155 
IIL  98;  Stanton  v.  Lewis,  26  Conn.  444;  Washington  Co.  v. 
Weld  Co.  12  Colo.  152 ;  Scranton  v.  Wheeler,  179  U.  S.  141 ; 
Davidson  v.  New  Orleans,  96  U.  S.  97 ;  Chicago,  B.  A  Q.  B.. 
Vol*  184-7 
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Co.  V.  Chicago,  166  U.  S.  226;  Cole  v.  La  Orcmge,  113  U.  S. 
1 ;  Smyth  v.  Ames,  169  U.  S.  466 ;  Covington  £  C.  T.  B.  Co. 
V.  Smiford,  164  U.  S.  578;  Chicago,  M.  £  St.  P.  R.  Co.  v. 
Mitwuesota,  134  TJ.  S.  418;  Mo.  Pac.  B.  Co.  v.  Nebraska, 
164  U.  S.  403 ;  Beagaai  v.  Faa-mers'  L.  &  T.  Co.  154  U.  S. 
362;  Dodge  v.  Mission  Tp.  107  Fed.  827,  8SS ;  JanesvUle  v. 
Carpenter,  77  Wis.  288 ;  Att'y  Oen.  v.  Eau  Claire,  87  Wis, 
400;  Atfy  Gen.  v.  Old  Colony  B.  Co.  160  Mass.  62;  Wis. 
W.  Co.  V.  Winans,  85  Wis.  26.    It  cannot  be  claimed  that  be- 
cause the  upper  berth  is  not  actually  occupied  by  a  person, 
when  the  direction  to  close  it  is  given  by  the  purchaser  of  the 
lower  berth,  it  ceases,  for  that  reason,  to  be  the  property  of 
the  proprietor,  to  do  with  as  he  pleases — not  to  the  injury  of 
others, — or  that  it  may  be  confiscated  by  or  for  the  occupant 
of  the  lower  berth.    Farnhami,  Water  &  Water  Courses,  16, 
75 ;  Oreen  Bay  £  M.  C.  Co.  v.  Kavkawm  W.  P.  Co.  112  Wis. 
323,  SS2  ;Luessen  v.  Oshkosh  E,  L.  &  P.  Co.  109  Wis.  94; 
NoHon  V.  Peck,  3  Wis.  714 ;  De  Camp  v.  Bvllwrd,  159  N.  T. 
450 ;  Diana  S.  Clvh  v.  Lamoreux,  114  Wis.  44,  58.    The  act 
under  consideration  also  deprives  the  proprietor  of  sleeping- 
cars  of  the  freedom  of  contract,  as  well  as  of  control,  over  his 
own  business  and  property,  and  therefore  is  in  conflict  with 
the  Fourteenth  Amendment  of  the  federal  constitution  and 
sec.  9,  art  I,  of  the  state  constitution.  State  ex  rel.  ZUhner  v. 
Krevizberg,  114  Wis.  530 ;  Cooper  Mfg.  Co.  v.  Ferguson,  118 
tr.  S.  727;  Allgeyer  v.  Louisiana,  165  U.  S.  578;  U.  8.  v. 
Joint  T.  Asso.  171  U.  S.  505 ;  People  v.  Williams,  189  N.  Y. 
131 ;  Lochnerv.  New  York,  198  XT.  S.  45 ;  N.  W.  Nat.  L.  Ins. 
Co.  V.  Biggs,  203  U.  S.  243 ;  Western  T.  Asso.  v.  Oreensburg, 
204  U.  S.  359;  Covington  &  C.  T.  B.  Co.  v.  Swndford,  164 
TJ.  S.  578;  State  v.  Chapman,  69  N.  J.  Law,  464;  Ex  parte 
Steinman,  95  Pa.  St.  220 ;  O'Hara  v.  8ta<:k,  90  Pa.  St.  477, 
491 ;  Bailey  v.  People,  190  111.  28.    The  act  in  question  also 
denies  the  equal  protection  of  the  laws  and  is  invalid  for  that 
reason  under  constitutional  guaranties.     Black  v.  State,  113 
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Wis.  205 ;  JanesvUle  v.  Carpenter,  77  Wis.  288 ;  Anderton  v, 
Milwaukee,  82  Wis.  279 ;  State  v.  Jvlow,  129  Mo.  163 ;  Oil- 
lespie  V.  People,  188  111.  176;  Lake  8.  &  M.  8.  B.  Co.  v. 
Smith,  173  U.  S.  684;  Cotting  v.  Kansas  City  8.  Y.  Co. 
183  U.  S.  79.  The  act  is  not  a  valid  exercise  of  the  police 
power.  (1)  It  goes  without  saying  that  no  power  is  reserved 
to  the  states  to  invade  or  violate  any  power  granted  by  the 
constitution  to  Congress  exclusively;  nor  can  any  regulation 
on  the  part  of  a  state  be  said  to  be  within  its  police  powers 
which  does  violence  to  any  right  of  the  citizen  guaranteed  or 
protected  by  any  clause  of  the  federal  constitution.  Central 
of  Go.  R.  Co.  V.  Murphey,  196  U.  S.  194 ;  Lake  8.  <&  M.  8.  R. 
Co.  V.  Smith,  173  U.  S.  684t'y  State  ex  rel.  Jones  v.  Froehlich, 
115  Wis.  32 ;  State  ex  rel.  Mil.  Med.  Coll.  v.  Chittenden,  127 
Wis.  468;  Lafarier  v.  Orand  Trwnk  R.  Co.  84  Me.  286; 
Crowley  v.  Christensen,  137  U.  S.  86,  89 ;  Mugler  v.  Kansas, 
123  U.  S.  623,  669 ;  California  R,  Co.  v.  8amta/ry  R.  Works, 
199  U.  S.  306 ;  State  ex  rel.  Minneapolis  v.  St.  Paul,  M.  & 
M.  R.  Co.  101  Minn.  545,  108  N.  W.  261.  (2)  WTiile  the 
exact  scope  of  the  police  power  is  diflScult  of  definition,  yet 
it  is  sufficiently  correct  for  the  purpose  of  this  inquiry  to  say 
that  "it  extends  to  and  prohibits  legislation  regulating  reason- 
ably all  matters  appertaining  to  the  life,  limb,  health,  comfort, 
good  morals,  peace  and  safety  of  society;  in  short,  to  all  which 
promotes  the  public  welfare."  Staie  ex  rel.  Mil.  Med.  Coll. 
V.  Chittenden,  127  Wis.  468 ;  Chicago,  M.  d  St.  P.  R.  Co. 
V.  Milwaukee,  97  Wis.  418 ;  22  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  938,  939;  Huber  v.  Merhel,  117  Wis.  355;  In  re 
Theresa  D.  Dist.  90  Wis.  301 ;  State  ex  rel.  Zillmerv.  Kreutz- 
berg,  114  Wis.  530 ;  Ex  parte  Quarg,  149  Cal.  79,  84  Pac 
766 ;  Hume  v.  Laurel  Hill  Cem.  142  Fed.  552 ;  Ruhstrat  v. 
People,  185  HI.  133 ;  Niagara  F.  Ins.  Co.  v.  Cornell,  110 
Fed.  816 ;  Application  of  Jacobs,  98  N.  Y.  98,  110 ;  Wright 
V.  Hart,  182  K  Y.  330;  Laxuton  v.  Steele,  152  U.  S.  133; 
Loan  Asso.  v.  Topeka,  20  Wall.  655 ;  Chicago,  B.  &  Q.  R.  Co. 
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V,  State  ex  rel.  Omaha,  47  Neb.  549 ;  Staie  ex  rel.  Wyatt  v. 
Ashlrook,  154  Mo.  375 ;  Chicago  v.  N etcher,  183  111.  104 ; 
Ritchie  v.  People,  155  HI.  98.  (3)  The  conduct  enjoined 
by  tbe  act  has  no  relation  to  the  health  and  comfort  of  the  pub- 
lic or  even  the  individual  occupants  of  a  lower  berth.  Wis, 
W.  Co.  V.  Winans,  85  Wis.  26,  39 ;  Priewe  v.  Wis.  8.  L.  &  I. 
Co.  93  Wis.  534;  In  re  Morgan,  26  Colo.  415 ;  Bden  v.  Peo- 
ple, 161  HI.  296;  Bessette  v.  People,  193  BL  334;  Ritchie  v. 
People,  155  HL  98 ;  People  ex  rel.  Tyroler  v.  Wardens,  157 
IS.  Y.  116 ;  State  ex  rel.  Dotbglas  Co.  v.  Cornell,  53  IsTeb.  556 ; 
22  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  938 ;  Chicago  v. 
N etcher,  183  111.  104;  Application  of  Jacobs,  98  N.  T.  98 ; 
People  V.  Havnor^  149  N.  T.  195 ;  People  v.  Orange  Co.  R. 
C.  Co.  175  N.  Y.  84;  Wright  v.  Hart,  182  N.  T.  330;  Chir^ 
cago,  B.  &  Q.  R.  Co.  v.  State  ex  rel.  Omaha,  47  IsTeb.  549 ; 
State  ex  rel.  Wyatt  v.  AshbrooJc,  154  Mo.  375 ;  State  v.  Dorir 
aldson,  41  Minn.  74 ;  State  ex  rel.  Adams  v.  Bwrdge,  95  Wis. 
390 ;  Banhhead  v.  Brown,  25  Iowa,  540,  545 ;  Noel  v.  People, 
187  HL  587 ;  Schaezlein  v.  Cabaniss,  135  Cal.  466 ;  Harmon 
V.  Staie,  66  Ohio  St.  249.  If  it  should  be  held  that  the  act  in 
question  is  a  r^ulation  of  intrastate  traffic  and  would  be 
valid  as  such,  had  its  provisions  been  confined  to  such  traffic, 
it  is  nevertheless  invalid  as  to  that  case,  even  though  every 
other  objection  fail,  because  a  regulation  of  both  interstate 
and  intrastate  commerce,  and  the  parts  are  inseparable,  and 
the  void  portion  is  the  compensation  for  or  the  inducement  to 
the  valid  portion.  Pollock  v.  Farmers'  L.  £  T.  Co.  158  U.  S. 
601 ;  Qilbert-Amold  L.  Co.  v.  Superior,  91  Wis.  353 ;  Hvber 
V.  Mcartin,  127  Wis.  412;  U.  S.  v.  Reese,  92  U.  S.  214; 
Trade-Mark  Cases,  100  U.  S.  82;  Virginia  Coupon  Cases, 
114  TJ.  S.  269,  305;  Baldwin  v.  Franks,  120  IT.  S.  678; 
People  V.  Orange  Co.  R.  C.  Co.  175  N.  T.  84 ;  Wynehamer  v. 
People,  13  ]Sr.  Y.  378 ;  U.  S.  v.  Harris,  106  U.  S.  629 ;  AlUn 
V.  Pullman's  P.  C.  Co.  191  U.  S.  171 ;  State  v.  Pullman's  P. 
C.  Co.  64  Wis.  89 ;  Ballard  v.  Miss.  C.  0.  Co.  81  Miss.  507, 
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34  South.  533 ;  TJ.  8.  v.  Ju  Toy,  198  U.  S.  253 ;  Eailroad  Cos. 
V.  Schutte,  103  U.  S.  118 ;  SupWs  v.  Stagey,  105  U.  S.  305 ; 
State  Freight  Tax,  15  WalL  232 ;  Smiley  v.  Kansas,  196  U.  S. 
447;  1  Lewis's  Sutk  Stat  Const  (2d  ei)  §§  296,  297. 

Mabshaxi^  J.  It  is  conceded  that  the  legislation  in  ques- 
tion was  an  attempt  to  exercise  the  police  power  of  the  state 
which  is  inherent  in  sovereign  authority  under  such  limita- 
tions as  exist  in  the  national  and  state  constitutions,  and  that 
if  as  a  police  regulation  it  is  not  legitimate  it  is  not  the  law 
though  possessing  the  form  thereof.  A  legislative  enactment 
approved  by  the  executive  and  duly  published  is  not  necessa- 
rily a  law  or  binding  on  any  one  in  respect  to  his  liberty,  his 
business,  or  his  property.  It  is  such  if  it  is  susceptible  of 
passing  the  judicial  test  of  whether  it  is  warranted  by  the 
fundamental  law,  which  our  constitutional  system  contem- 
plates may  be  applied  to  all  such  enactments.  Perhaps  the 
thought  sometimes  expressed  that  the  vital  feature  suggested, 
which  every  good  law  must  possess,  is  not  as  fully  appreciated 
by  the  law-making  i)ower  as  it  ought  to  be,  leading  to  infrac- 
tions of  some  express  limitation  as  well  as  that  broad  general 
restriction  of  legislative  power  contained  in  the  declaration 
that 

"All  men  are  bom  equally  free  and  independent,  and  have 
<»rtain  inherent  rights ;  among  these  are  life,  liberty,  and  the 
pursuit  of  happiness ;  to  secure  these  rights,  governments  are 
instituted  among  men,  deriving  their  just  powers  from  the 
consent  of  the  governed.'* 

Too  much  dignity  cannot  well  be  given  to  that  declaration. 
That  it  was  intended  to  cover  a  broad  field  not  practicable  to 
circumscribe  by  any  specific  limitation  or  limitations  cannot 
well  be  doubted.  This  court  has  given  thereto  its  proper 
place  in  unmistakable  language,  particularly  in  recent  de- 
cisions. ^  Durhee  v.  Janesville,  28  Wis.  464,  471 ;  Siate  ex  rel. 
Adams  v.  Burdge,  95  Wis.  390,  70  K  W.  347 ;  State  ex  rel. 
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Kellogg  v.  Currens,  111  Wis.  431,  435,  87  K  W.  561 ;  State 
ex  rel.  Ziilm-er  v.  Krevizherg,  114  Wis.  530,  90  N.  W.  1098 ; 
SUde  ex  rel.  Jones  v.  Froehlich,  115  Wis.  32,  42,  91  N.  W. 
115 ;  State  ex  rel.  Milwaukee  Med.  CoU.  v.  Chittenden,  127 
Wis.  468,  521,  107  X.  W.  500.  Doubtless  the  fathers  of  the 
constitution  foresaw  the  likelihood  and  danger  of  the  security 
of  personal  rights,  which  the  fundamental  law  was  intended 
to  firmly  entrench  with  the  judiciary  as  its  efficient  defender, 
being  jeopardized  at  times  by  excessive  regulation  of  the  or- 
dinary affairs  of  life,  and  with  that  in  view  incorporated  in 
the  fundamental  law  at  sec.  22,  art.  I,  that  admonition  so  full 
of  meaning: 

'^The  blessings  of  a  free  government  can  only  be  maintained 
by  a  firm  adherence  to  justice,  moderation,  temperance,  fru- 
gality and  virtue,  and  by  frequent  recurrence  to  fundamental 
principles." 

The  idea  is  found  expressed  now  and  then,  that  the  police 
power  is  something  not  dealt  with  or  affected  by  the  constitu- 
tion, at  least  in  any  marked  degree,  which  is  a  mistake  hardly 
excusable.  The  error  suggested  here  and  there,  that  the  police 
power  is  "a  sovereign  power  in  the  state,  to  be  exercised  by 
the  legislature,  which  is  outside,  and  in  a  sense  above,  the 
constitution  {Donnelly  v.  Decker,  58  Wis.  461,  17  N.  W. 
389),  or  that  a  police  regulation  which  is  clearly  a  violation 
of  express  constitutional  inhibitioiv  is  legitimate,  subject  to 
a  judicial  test  as  to  reasonableness  .  .  .  (Tiedeman,  State  & 
Federal  Control,  §  3) ,  or  that  no  police  regulation,  not  con- 
demned by  some  express  constitutional  prohibition,  is  ille- 
gitimate, or  that  legislation  not  so  condemned  is  legitimate  if 
the  law-making  power  so  wills,  though  it  violates  some  funda- 
mental principles  of  justice,  or  that  the  reasonableness  of  a 
police  regulation,  and  whether  it  unjustly  deprives  the  citizen 
of  natural  rights,  is  wholly  of  legislative  concern  (Hedderich 
V.  State,  101  Ind.  564,  1  K  E.  47),  and  others  of  a  similar 
character  now  and  then  found  in  legal  opinions  and  text-books, 
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are  highly  misleading^'  and  have  been  distinctly  discarded  by 
this  court.  State  ex  rel.  Milwcmkee  Med,  Coll.  v.  Chittenden, 
supra.  As  was  there  said,  "If  it  were  true  that  all  police 
p^ulations  are  legitimate  which  are  reasonable,  and  all  are 
reasonable  which  the  legislature  so  wills,  the  constitution  as 
to  very  much  of  the  field  of  civil  government  would  be  of  no 
use  whatever.  The  contrary  has  been  the  rule  without  any 
legitimate  question  since  Mao-bury  v.  Madison,  1  Cranch, 
137/' 

The  following  significant  expressions  of  ihis  court  as  to 
tlie  constitutional  limitations  in  the  exercise  of  the  police 
power  leave  nothing  further  to  be  said  on  the  subject: 

"As  the  police  power  imposes  restrictions  and  burdens  upon 
the  natural  and  private  rights  of  individuals,  it  necessarily 
depends  upon  the  law  for  its  support;  and,  although  of  com- 
prehensive and  far-reaching  character,  it  is  subject  to  consti- 
tutional restrictions.  •  •  •"  State  ex  rel.  Adams  v.  Bvrdge, 
95  Wis.  390,  398,  70  K  W.  347,  349. 

"At  this  late  day  it  cannot  be  doubted  that  this  declaration 
of  the  purpose  to  be  accomplished  is  to  be  construed  as  a  limi- 
tation upon  the  powers  given.  By  the  preamble,  preservation 
of  liberty  is  given  precedence  over  the  establishment  of  gov- 
ernment It  would  be  inconceivable  that  the  people  of  Wis- 
consin, in  establishing  a  government  to  secure  the  rights  of 
life,  liberty,  and  the  pursuit  of  happiness,  should  by  general 
grant  of  legislative  power  have  intended  to  confer  upon  that 
government  authority  to  wholly  subvert  those  primary  rights ; 
and  in  this  view  it  has  been  held  by  this  court  that  legislative 
acts  conflicting  with  that  declared  purpose  are  forbidden  by 
the  constitution,  and  must  be  denied  efficacy  by  the  courts.'* 
State  ex  rel.  ZUhner  v.  Krevizberg,  114  Wis.  530,  532,  90 
K  W.  1098, 1099. 

"The  police  power  has  been  wittily  defined  as  the  power  to 
pass  unconstitutional  laws,  and  some  utterances  of  courts 
have  seemed  to  justify  such  conception.  It  is  nevertheless 
erroneous.  An  act  which  the  constitution  clearly  prohibits 
is  beyond  the  power  of  the  legislature,  however  proper  it 
might  be  as  a  police  regulation  but  for  such  prohibition." 
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State  ex  rel  Jones  v.  Proehlich,  115  Wis.  32,  42,  91  N.  W. 
115,  118. 

"So  legislation  referring  to  police  authority  for  legitimacy, 
like  any  other  exercise  of  the  law-making  power,  must  bear 
the  test  of  constitutional  limitations,  which  will  be  found  upon 
all  sides.  On  the  one  side  it  may  meet  the  barrier  of  an  ex- 
press prohibition ;  on  another  the  implied  prohibition  of  any 
law  not  in  harmony  with  the  all-prevailing  purposes  of  the 
constitution;  on  another  the  implied  inhibition  involved  in 
the  declaration  that  ^the  blessings  of  a  free  government  can 
only  be  maintained  by  a  firm  adherence  to  justice,  modera- 
tion, temperance,  frugality  and  virtue,  and  by  frequent  recur- 
rence to  fundamental  principles.'  "  State  ex  reL  Milwaukee 
Med.  Coll  V.  ChUtenden,  127  Wis.  468,  521, 107  N.  W.  500, 
517. 

Doubtless  in  most,  if  not  all,  of  the  instances  above  referred 
to  where  language  was  used  descriptive  of  police  authority, 
which,  as  indicated,  are  misleading,  the  ideas  in  the  minds  of 
the  judicial  writers  were  in  the  main,  at  least)  correct,  but 
the  manner  of  expressing  them  was  not  altogether  fortunate. 

The  police  power  is  so  obviously  essential  to  the  public  wel- 
fare that  it  is  presimied  the  f  ramers  of  the  constitution  did  not 
intend  to  prohibit  its  exercise  where  reasonably  necessary 
therefor,  though  such  exercise  might  invade  the  scope,  viewing 
the  language  in  the  literal  sense,  of  some  fundamental  prohi- 
bition, as  that  against  taking  property  for  public  use  without 
rendering  just  compensation  therefor.  So  it  is  said  that  a  law 
authorizing  the  destruction  by  public  authority  of  private 
property  without  the  owner's  consent,  where  necessary  to  pre- 
vent the  spread  of  a  contagious  disease,  is  legitimate  not  be- 
cause the  police  power  is  above  or  superior  to  or  not  dealt  with 
by  the  constitution,  but  because  it  was  not  intended  to  deal 
with  the  suggested  situations  by  such  express  prohibition. 
Therefore  the  law  is  not  to  be  regarded  as  a  violation  thereof, 
though  if  the  field  of  reasonable  necessity  were  exceeded  that 
of  the  prohibition  would  be  invaded.  Up  to  the  boundary 
between  the  two  the  police  authority  is  not  restricted  by  the 
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prohibition,  while  the  existence  of  it  is  rather  guaranteed  by 
the  general  declaration  breathing  the  dominant  purpose  of 
civil  government  So  a  police  regulation,  correctly  speaking, 
is  no  more  legitimate  than  a  law  in  any  other  field  if  it  in 
fact  violates  any  principle  entrenched  in  the  constitution. 

What  is  this  police  power  about  which  so  much  is  said,  and 
which  is  so  commonly  and,  generally  speaking,  legitimately 
invoked  as  a  justification  for  legislation  regulating  the  affairs 
of  life  ?  In  view  of  the  multiplication  of  legislative  enact- 
ments hedging  the  citizen  about  as  to  many  of  such  affairs 
and  in  a  manner  quite  novel  as  compared  with  former  condi- 
tions, it  is  quite  important  that  the  character  of  that  broad 
power  and  its  limitations  by  the  fundamental  law  should  be 
as  accurately  understood  as  practicable. 

Many  attempts  have  been  made  to  define  police  power. 
There  is  good  reason  to  say  that  the  multitude  of  such  at- 
tempts with  the  many  variations  in  phrasing  the  matter  have 
not  added  very  much  to  the  simple  expression,  that  it  is  the 
power  to  make  all  laws  which  in  contemplation  of  the  consti- 
tution promote  the  public  welfare.  That  both  defines  the 
power  and  states  the  limitations  upon  its  exercise,  it  being 
understood  that  it  is  a  judicial  function  to  determine  the 
proper  subject  to  be  dealt  with,  and  that  it  is  a  legislative 
function,  primarily,  to  determine  the  manner  of  dealing  there- 
with, but  ultimately  a  judicial  one  to  determine  whether  such 
manner  of  dealing  so  passes  the  boundaries  of  reason  as  to 
overstep  some  constitutional  limitation,  express  or  implied. 

This  court,  in  common  with  others,  has  said  that  the  police 
power  extends  to  legislation  regulatiug,  reasonably — ^that  is, 
to  an  extent  not  entering  the  realms  of  the  destructive, — all 
matters  appertaining  to  the  lives,  limbs,  health,  comfort,  good 
morals,  peace,  and  safety  of  society.  Baker  v.  Siaie,  64  Wis. 
368,  372,  12  K  W.  12 ;  State  ex  rel.  LarJcin  v.  Byan,  70 
Wis.  676,  681,  36  K  W.  823 ;  Staie  v.  Heinemann,  80  Wis. 
253,  49  K".  W.  818 ;  Bittenhaus  v.  Johnston,  92  Wis.  688, 
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66  N.  W.  805 ;  State  ex  rel  Kellogg  v.  Currens,  111  Wis- 
431,  87  N.  W.  561.  Again  this  court  said,  by  way  of  ap- 
proval of  expressions  of  standard  authors  and  opinions  in 
leading  cases^  the  police  power  includes  "all  laws  for  the  pro- 
tection of  life,  limb,  and  health,  for  the  quiet  of  the  person 
and  for  the  security  of  property."  "AU  persons  and  prop- 
erty are  subjected  to  all  necessary  restraints  and  burdens  to 
secure  the  general  comfort,  health,  and  prosperity  of  the 
state."  "It  is  co-extensive  with  self-protection  and  is  not  in- 
aptly termed  'the  law  of  necessity.'  It  is  that  inherent  and 
plenary  power  in  the  state  which  enables  it  to  prohibit  all 
things  hurtful  to  the  comfort  and  welfare  of  society."  State 
ex  rel  Adams  v.  Burdge,  95  Wis.  390,  898,  70  K  W.  347. 
These  and  many  other  similar  phrasings,  meaning  the  same 
thing,  are  far  from  being  entirely  satisfactory.  They  are 
misleading  to  one  who  reads  them  without  having  in  mind 
the  idea  that  all  legislative  regulations  of  human  affairs  in- 
terfering with  personal  liberty  or  other  private  rights,  to  be 
legitimate,  tested  by  constitutional  limitations,  must  be  rea- 
sonably for  the  public  benefit. 

It  were  better  to  always  say  that  the  police  power  extends 
to  and  permits  legislation  regulating  reasonably  matters  ap- 
pertaining to  the  public  welfare,  since  anything  beyond  that 
must  necessarily  fall  at  the  threshold  of  some  constitutional 
defense.  It  is  a  great  power,  having  more  to  do  with  the  well- 
being  of  society  than  any  other,  yet  one  which  if  exercised 
autocratically  would  supersede  some  of  the  most  cherished 
principles  of  constitutional  freedom.  It  may  be  extended 
disastrously,  or  restrained  and  administered  beneficially,  ac- 
cording as  the  judiciary  shall  perform  its  constitutional  func- 
tions. Confined  within  its  legitimate  field  of  reasonable  reg- 
ulation it  is  essential,  as  we  have  heretofore  indicated,  to  the 
full  accomplishment  of  the  purposes  of  civil  government. 

There  may  be  autocracy  of  the  sovereign,  whether  the  term 
is  used  in  a  personal  sense  or  as  representing  the  people  in 
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the  aggregate  acting  through  their  representatives.  One  might 
be  quite  as  dangerous  as  the  other  without  the  restraints  of  a 
written  constitution  and  an  independent  and  courageous  ju- 
diciary to  stand  guard  at  the  boundaries  thereof. 

With  our  system  the  danger  of  destruction  or  impairment 
of  inherent  rights  by  well-meant  but  improvident  legislation 
is  too  remote  to  be  disturbing  as  to  the  future,  for,  as  said 
in  effect  in  Marhwry  v.  Madison,  1  Oranch,  137,  no  enactment 
is  controlling  if  the  tribunal  created  by  the  constitution  to 
pass  upon  its  character  cannot  reasonably  escape  the  conclu- 
sion that  the  paramount  law  condemns  it. 

With  the  foregoing  general  observations  as  to  the  character 
and  limitations  upon  the  police  power  we  shall  proceed  to 
consider,  respecting  the  law  in  question,  these  propositions ; 
Is  it  a  police  regulation,  laying  aside  for  the  purposes  of  the 
inquiry  the  question  of  whether  it  is  within  the  constitu- 
tional field  ?  Second,  if  it  be  such  a  regulation,  is  it  outside 
the  field  of  reasonable  interference  with  private  rights  ? 

The  ostensible  purpose  of  the  law,  as  indicated  by  its  title, 
is  to  promote  the  "health  and  comfort  of  occupants  of 
8leeping-<;ar  berths."  Words  were  used  in  such  title  ex  vnr 
dxistria,  seemingly,  to  give  to  the  enactment,  unmistakably, 
the  character  of  a  police  regulation,  but  a  law  is  not  neces- 
sarily one  to  promote  the  public  health  and  comfort  of  people 
generally,  or  of  a  legitimate  class  thereof,  merely  because 
such  is  its  declared  purpose. 

As  it  is  a  judicial  function  to  define  the  proper  subjects 
for  the  exercise  of  police  power  {Lake  View  v.  Rose  HUl  C. 
Co.  70  ni.  191),  it  must  be  to  decide,  as  to  any  enactment, 
whether  it  really  relates  to  a  legitimate  subject,  or  under  the 
gnise  of  doing  so  violates  rights  of  persons  or  property.  The 
idea  that  all  legislation  is  within  the  police  power  which 
the  law-making  authority  determines  to  be  so,  and  that  all 
which  might  be  within  such  power  is  within  it  if  the  l^isla- 
ture  so  determines,  is,  as  we  have  seen,  a  heresy,  and  one 
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which  was  repudiated  sufficiently  for  all  time  by  the  early 
decision,  heretofore  referred  to,  in  Marbury  r.  Madison, 
supra,  the  American  classic  which  first  and  conclusively  de- 
fined the  general  character  of  the  constitutional  limitations 
and  the  relations  of  the  legislature  and  the  judiciary  thereto 
and  to  each  other.  The  doctrine  there  laid  down  more  than 
a  century  ago  in  the  unanswerable  logic  of  Chief  Justice 
Mabshat.t.  has  never  been  departed  from,  except  accident- 
ally, inconsiderately,  or  ignorantly. 

These  words  of  the  supreme  court  of  the  United  States, 
speaking  by  Mr.  Justice  Haklan,  in  Mugler  v.  Kansas,  123 
U.  S,  623,  661,  8  Sup.  Ct.  273,  297,  express  in  a  different 
form  the  spirit  of  the  opinion  in  Marbury  v.  Madison,  supra: 

"The  courts  are  not  bound  by  mere  forms,  nor  are  they  to 
be  misled  by  mere  pretenses.  They  are  at  liberty — ^indeed, 
are  under  a  solemn  duty — ^to  look  at  the  substance  of  things, 
whenever  they  enter  upon  the  inquiry  whether  the  l^sla- 
ture  has  transcended  the  limits  of  its  authority.  If,  there- 
fore, a  statute  purporting  to  have  been  enacted  to  protect  the 
public  health,  the  public  morals,  or  the  public  safety,  has  no 
real  or  substantial  relation  to  those  objects,  or  is  a  palpable 
invasion  of  rights  secured  by  the  fundamental  law,  it  is  the 
duty  of  the  courts  to  so  adjudge,  and  thereby  give  effect  to 
the  constitution." 

That  states  the  law  as  it  has  been  uniformly  administered. 
Many  examples  might  be  given  of  like  judicial  treatment  of 
the  matter.  We  will  rest  the  subject  with  one  further  cita- 
tion. In  In  re  Jacobs,  98  N.  T.  98,  110,  an  act  declared,  as 
in  this  case,  to  be  for  the  promotion  of  the  public  health,  was 
condemned  as  an  unconstitutional  interference  with  private 
rights,  the  court  saying: 

"It  matters  not  that  the  legislature  may  in  the  title  to  the 
act,  or  in  its  body,  declare  that  it  is  intended  for  the  im- 
provement of  public  health.  Such  a  declaration  does  not  con- 
clude the  courts,  and  they  must  yet  determine  the  fact  de- 
clared and  enforce  the  supreme  law." 
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It  is  not  every  enactment  which  will  to  some  extent  pro- 
mote the  public  health,  comfort,  or  convenience,  which  is 
legitimate.  Otherwise  the  way  would  be  open  for  legislative 
interference  with  the  ordinary  affairs  of  life  to  an  extent 
destructive  of  many  of  the  most  valuable  purposes  of  civil 
government.  An  expert  on  sanitation,  or  one  on  the  manner 
of  living  best  calculated  to  promote  long  and  enjoyable  life, 
who  has  become  an  enthusiast  in  his  special  study  of  the 
matter,  could  doubtless  suggest  a  multitude  of  really,  or 
apparently,  good  rules  to  be  followed;  the  temperature  of 
the  air  of  sleeping  rooms,  the  proper  size  of  the  rooms  as  re- 
gards the  number  of  occupants,  the  arrangements  for  fre- 
quently changing  the  air  by  displacing  that  within  for  that 
without  the  habitation,  the  hours  for  sleeping,  for  retiring, 
and  for  arising,  the  amount  and  kind  of  food  to  eat,  the 
proper  number  of  meals  per  day,  the  proper  admixture  of 
solids  and  liquids  and  length  of  time  for  each  meal,  the 
amoimt  and  kind  of  exercise  required,  and  other  things  too 
numerous  to  mention  might  be  suggested  for  legislative  inter- 
ference, each  with  a  provision  for  a  severe  penalty  for  its 
violation,  with  a  division  of  the  penalty,  perhaps,  between  the 
informer  and  the  public,  till  one  would  be  placed  in  such  a 
straight-jacket,  so  to  speak,  that  liberty  and  the  pursuit  of 
happiness,  the  incentive  to  industry,  to  the  acquirement  and 
enjoyment  of  property, — those  things  commonly  supposed 
to  make  a  nation  intelligent,  progressive,  prosperous,  and 
great, — ^would  be  largely  impaired  and  in  some  cases  de- 
stroyed. That  such  an  extreme  would  be  regulation  run  mad 
and  is  quite  improbable,  'tis  true,  but  it  would  be  possible 
without  limitations  of  some  sort,  if  a  police  law  be  conclu- 
sively legitimate  merely  because  it  promotes,  however  trifling 
in  degree,  public  health,  oomfort,  or  convenienca 

To  take  a  view  of  a  possible  extreme  running  into  the  ab- 
surd is  sometimes  a  most  helpful  method  of  illustrating  that 
which  must  be  regarded  as  false  from  its  very  absurdity. 
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Law  can  never  legitimately  go  clearly  beyond  the  boundaries 
of  reason. 

Illustrating  the  matter  as  above,  in  Ex  parte  Jentzsch,  112 
Cal.  468,  472,  44  Pac  803,  804,  the  court  said: 

"The  spirit  oif  a  system  such  as  ours  is,  therefore,  at  total 
variance  with  that  which,  more  or  less  veiled,  still  shows  in 
the  paternalism  of  other  nations.  It  may  be  injurious  to 
health  to  eat  bread  before  it  is  twenty-four  hours  old,  yet 
it  would  strike  us  with  surprise  to  see  the  l^slature  making 
a  crime  of  the  sale  of  fresh  bread.  ...  So,  while  the  police 
power  is  one  whose  proper  use  makes  most  potently  for  good, 
in  its  undefined  scope  and  inordinate  exercise  lurks  no  small 
danger  to  the  republic  For  the  difficulty  which  is  expe- 
rienced in  defining  its  just  limits  and  bounds  affords  a  temp- 
tation to  the  legislature  to  encroach  upon  the  rights  of  citi- 
zens with  experimental  laws,  none  the  less  dangerous  because 
well  meant" 

The  doctrine  that  the  police  power  is  really  a  law  of  neces- 
sity forms  the  key,  it  would  seem,  with  which  to  unlock  the 
mysteries,  so  far  as  practicable,  of  what  is  within  and  what 
is  without  the  limits  of  such  power.  Not  that  a  police  regula- 
tion, in  form  or  pretense,  to  be  one  in  fact  must  supply  some 
absolute  essential  to  the  public  welfare,  but  that  the  exigency 
to  be  met  must  so  concern  such  welfare,  be  sufficiently  vital 
thereto,  as  to  suggest  some  reasonable  necessity  for  a  remedy 
affordable  only  by  a  legislative  enactment,  as  to  efficiently 
invite  public  attention  thereto,  it  being  regarded  as  a  legis- 
lative function  to  primarily  pass  upon  the  matter.  No  more 
definite  rule  can  be  well  worked  out  except  as  it  may  be 
evolved  by  the  process  of  inclusion  and  exclusicHi  in  the 
treatment  of  cases  as  they  arisow 

Illustrations  of  the  necessary  degree  of  exigency  are  cases 
of  the  deprivation  of  liberty  by  isolation  to  prevent  the 
spread  of  contagious  diseases,  deprivation  of  property  with- 
out the  consent  of  the  owner  and  without  rendering  a  com- 
pensation therefor,  as  the  destruction  of  animals  in  case  of 
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their  being  afflicted  with  incurable  diseases,  or  the  destruc- 
tion of  buildings  as  the  only  practicable  method  of  staying 
the  spread  of  a  conflagration,  or  of  bedding  used  in  caring 
for  persons  afPected  with  serious  contagious  diseases,  where 
fumigation  or  some  other  comparatively  inexpensive  method 
of  removing  the  dangerous  germs  from  the  articles  is  not 
practicable ;  the  prevention  of  the  pollution  of  water  supply, 
the  regulation  of  the  construction  or  arrangement  and  care  of 
buildings,  especially  in  cities  or  where  large  numbers  of 
persons  are  wont  to  congregate,  to  avoid  very  serious  dangers 
which  experience  shows  would  otherwise  exist;  dangers  so 
serious  as  to  challenge  the  attention  of  any  one  of  ordinary 
intelligence  conversant  with  such  matters.  As  said  in  Lww- 
ton  V.  Steele,  162  U.  S.  133, 137, 14  Sup.  Ct  499,  601 : 

"To  justify  the  state  in  thus  interposing  its  authority  in 
behalf  of  the  public,  it  must  appear,  first,  that  the  interests 
of  the  public  generally,  as  distinguished  from  those  of  a  par- 
ticular class,  require  such  interference ;  and,  second,  that  the 
meanfl  are  reasonably  necessary  for  the  accomplishment  of 
the  purpose,  and  not  unduly  oppressive  upon  individuals." 

To  the  same  effect  are:  In  re  Wilshire,  103  F^.  620 ;  To- 
ledo, W.  &  W.  B,  Co.  V.  Jacksonville,  67  111.  37 ;  Ritchie  v. 
People,  155  IlL  98,  40  K  E.  454;  Bvhstrai  v.  People,  185 
HL  133,  67  K  E.  41;  Bessette  v.  People,  193  111.  334,  62 
K  E.  215 ;  In  re  Jacobs,  98  K  T.  98 ;  Health  Dept  v.  Trin- 
ity Church,  146  K  Y.  32,  39  K  E.  833 ;  C,  B.  &  Q.  R.  Co. 
V.  State  ex  rel.  Omaha,  47  Neb.  549,  66  K  W.  624. 

Controlling  significance  should  be  attached  to  the  words 
above  quoted,  "the  interests  of  the  public  generally,"  etc., 
"require  such  interference."  Not  that  some  individuals 
now  and  then,  or  even  generally,  demand  it,  or  require  it, 
but  that  the  interests  of  the  people  generally  require  it. 
In  other  words,  that  it  is  reasonably  essential  or  necessary  to 
such  interests  that  the  subject  thereof  should  be  dealt  with 
by  the  legislature. 
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Eurther  discussion  on  this  subject  might  be  indulged  in  at 
great  length,  which,  though  it  might  be  interesting,  would  not 
be  necessary  or  perhaps  helpful  in  the  decision  of  this  or  fu- 
ture cases. 

The  inquiries  to  be  solved  in  testing  an  enactment  pur- 
porting to  be  for  the  promotion  of  the  public  health  as  to 
whether  it  is  fairly  within  the  field  of  police  power  are  well 
stated  at  sec.  143,  Freund,  Police  Power,  thus: 

^^Does  a  danger  exist?  Is  it  of  sufficient  magnitude t 
Does  it  concern  the  public  ?  Does  the  proposed  measure  tend 
to  remove  it  ?  Is  the  restraint  or  requirement  in  proportion 
to  the  danger  ?  Is  it  possible  to  secure  the  object  sought  with- 
out impairing  essential  rights  and  principles?^* 

The  judgment  of  the  legislature,  of  course,  as  to  all  of 
them  is  to  be  taken  as  correct^  unless  it  appear  to  be  clearly 
wrong,  and  also  it  is  to  be  taken  as  true  that  its  ostensible 
is  its  actual  purpose,  unless  the  contrary  clearly  appears. 

Now  how  is  it  with  sleeping-cars,  as  regards  whether  the 
upper  berths  are  open  or  closed  when  the  lower  ones  are  occu- 
pied, respecting  any  substantial  danger,  inconvenience,  or 
discomfort  to  persons  generally  patronizing  such  utilities; 
danger  sufficient  to  challenge  attention  as  one  reasonably 
requiring  for  the  public  interests  a  remedy?  Persons  so 
circumstanced  as  a  rule,  we  apprehend,  are  so  indifferent  as 
to  whether  the  upper  berth  is  closed  or  not  that  they  would 
not  seriously  think  of  having  it  closed  at  their  expense  or  to 
the  extent  of  even  a  small  sum.  Many  probably  would  pre- 
fer to  have  it  open  if  they  were  permitted  to  deposit  some  of 
their  belongings  therein  in  case  of  its  not  being  otherwise 
occupied,  which  is  commonly  allowed.  That  is  recognized  in 
the  law  itsell  Had  it  been  thought  that  there  is  a  substan- 
tial reason  why,  in  the  public  interests,  an  upper  berth  should 
be  closed  when  unoccupied,  in  case  of  the  lower  one  being  in 
use,  the  law  would  have  so  provided  in  all  cases,  instead  of 
leaving  it  to  the  mere  dictation,  whether  springing  from 
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judgment  or  mere  whim,  of  each  individual  customer  for  a 
lower  berth,  to  control  the  upper  one,  in  respect  to  the  matter. 
To  thus  leave  such  matter  to  the  mere  caprice  of  the  occu- 
pant of  tho  lower  berth  is  a  confession  on  the  face  of  the  act 
that  it  was  not  treated  by  the  legislature  as  one  deemed  to  be 
reasonably  vital  to  the  public  interests.  So  the  law  is  not, 
in  reality,  a  police  regulation  but  an  unwarranted  inter- 
ference with  property  rights ;  an  attempt  in  the  circumstances 
specified  to  give  to  any  person,  at  his  option,  who  pays  for  a 
part  of  a  section  in  a  sleeping-car  the  use,  free  of  charge, 
of  the  balance  thereof;  an  obvious,  though  well  meant,  at- 
tempt, it  would  seem,  through  mistaken  notions  of  legislative 
power,  to  appropriate  the  property  of  one  for  the  benefit  of 
another  in  violation  of  several  constitutional  safeguards  that 
might  be  referred  to,  but  particularly  the  guarantee  that  "no 
person  shall  be  .  .  .  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,"  and  the  further  guarantee  that 
"private  property  shall  not  be  taken  for  public  use  without 
just  compensation  therefor,"  and  the  safeguard  springing 
from  the  whole  constitutional  system  that  private  property 
shall  not  be  taken  at  all  for  private  use,  except  in  the  en- 
forcement of  obligations  inter  partes.  In  the  foregoing 
it  is  not  intended  to  foreclose  the  question  of  whether  the 
scope  of  police  power  extends  to  preventing,  as  a  rule,  the 
letting  down  of  npper  berths  in  sleeping-cars  when  not  occu- 
pied or  engagfed,  in  cases  where  the  lower  ones  are  occupied. 

The  proposition  as  to  whether,  if  it  were  legitimate  under 
the  police  power,  in  the  interests  of  public  health  and  com- 
fort, to  burden  the  business  of  operating  sleeping-cars  with 
a  regulation  giving  an  occupant  of  a  lower  berth  dominion 
over  the  upper  one,  it  is  reasonable  to  do  so  in  the  manner 
provided,  need  not  necessarily  be  treated,  especially  since  it  is 
incidentally  involved  and  fairly  covered  in  what  has  been 
said.  Therefore,  we  will  rest  the  case  without  much  further 
discussion. 

Vou  134—8 


Digitized  by 


Google 


114        SUPREME  COURT  OF  WISCONSIN,     [Deo- 
State  V.  Redmon,  134  Wis.  89. 

As  we  have  seen,  legislative  interference  with  property  or 
other  private  rights  for  the  ostensible  purpose  of  promoting 
public  health  and  comfort,  or  both,  to  be  valid  must  be 
adapted  to  that  end,  not  merely  to  make  effective  mere  in- 
dividual dictation.  It  must  neither  deal  with  a  matter  not 
in  reason  forming  a  proper  subject  for  police  regulation,  nor 
deal  with  a  proper  subject  therefor  by  means  which  are 
clearly  unreasonable  for  the  accomplishment  of  the  purpose 
nor  which  are  oppressive.  Lawton  v.  Steele,  152  U.  S.  133, 
137,  14  Sup.  Ct  499.  So,  courts  have  held  the  law  may 
properly  provide  for  the  summary  destruction  of  property 
which  is  of  little  value  and  being  illegally  used,  while  one  for 
such  destruction  of  property  of  considerable  value  for  proper 
use,  the  annihilation  thereof  not  being  necessary  to  remedy 
the  improper  use,  would  be  invalid.  Lanvton  v.  Steele,  supra. 
A  house  may  not  be  lawfully  torn  down  because  of  its  use 
for  an  unlawful  purpose.  Ely  v.  Niagara  Co.  36  N.  T.  297. 
A  regulation  requiring  a  railroad  to  keep  a  flagman  at  every  ^ 
crossing,  regardless  of  the  amount  of  traffic  and  the  degree 
of  danger,  is  invalid  upon  the  ground  of  unreasonableness. 
Toledo,  W.  &  W.  B.  Co.  v.  Jacksonville,  67  111.  37. 

In  general,  as  before  shown,  all  police  regulations  must 
bear  the  judicial  test  of  reasonableness  under  all  the  circum- 
stances. This  doctrine  is  being  more  and  more  emphasized 
as  the  number  of  police  regulations  multiply,  evincing  a 
tendency  to  fence  in  individual  freedom  as  to  matters  not 
formerly  so  narrowed  by  legislative  enactments.  The  writers 
declare  that  the  supervision  which  courts  widely  exercise  re- 
garding the  adjustment  of  means  to  ends  in  the  protection  of 
public  interests  as  to  ordinances  extends  to  legislative  enact- 
ments as  to  health  and  safety.  Freund,  Police  Power, 
§  142.  Illustrative  of  that  it  is  said  in  Plessy  v.  Ferguson, 
163  U.  S.  637,  16  Sup.  Ct  1138,  that  every  legislative  exer- 
cise of  the  police  power  must  be  reasonable,  and  in  Rideoui  v. 
Knox,  148  Mass.  368,  19  N.  E.  390,  that  reasonableness  is 
one  of  the  inherent  limitations  of  sudh  power. 
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In  the  foregoing  it  is  not  intended,  even  impliedly,  to  make 
any  suggestion  as  to  the  wisdom  of  the  increase  of  polioe 
regulations  mentioned.  That  is  beyond  oior  functions.  We 
only  point  to  such  increase  as  a  circumstance  which  has 
aroused  into  greater  activity  and  significance  than  formerly 
was  apparent  the  judicial  power  of  supervision  which  was 
intrenched  in  the  constitution  to  prevent  excesses. 

It  follows  that  an  arbitrary  appropriation  in  the  name  of 
law  of  the  space  of  an  upper  berth  in  a  sleeping-car  for  the 
greater  comfort  and  safety,  as  regards  the  health  of  the  occu- 
pant of  the  lower  berth,  at  his  option,  if  such  use  of  such 
space  were  reasonably  necessary,  is  highly  oppressive.  A 
regulation  under  the  police  power  securing  sudi  privilege, 
in  case  of  the  upper  berth  not  being  engaged,  by  paying  for  it> 
would  present  a  different  question. 

The  learned  deputy  attorney  general  suggests  that  the  law 
in  question  was  borrowed  from  the  state  of  New  Hampshire, 
where  it  was  adopted  in  1883  (sec  2,  ch.  40,  Laws  of  1883 ; 
Pub.  St  N.  H.  1901,  cL  160,  sec.  11).  We  are  unable  to 
find  its  validity  to  have  been  passed  upon  in  that  state.  In 
any  event,  in  our  judgment,  it  is  clearly  unconstitutional, 
both  because  the  subject  as  dealt  with  is  not  within  the  scope 
of  police  power,  but  is  a  mere  matter,  as  to  the  persons  sought 
to  be  benefited,  of  individual  concern,  and  because  if  it  were 
otherwise  the  character  of  the  remedy,  under  the  circum- 
stances, is  not  within  the  boundaries  of  reason  and  so  is  an 
interference  with  constitutional  rights  of  property. 

By  the  Court. — ^The  question  submitted  for  decision  in 
the  first  case  is  answered  in  the  negative,  and  the  same  quesr 
tion  submitted  in  the  second  case  is  likewise  answered. 

TiMUN,  J.  I  concur  in  the  result  upon  the  ground  that 
the  act  in  question  constitutes  such  a  restriction  upon  the 
ordinary  use  of  property  and  such  an  interference  with  the 
dominion  of  the  owner  over  his  property  as  to  bring  it  within 
the  inhibition  of  sees.  9  and  13,  art.  I,  Const,,  as  interpreted 
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in  Janesville  v.  Carpenter,  77  Wis.  288,  46  N.  W.  128,  and 
cases  there  cited.  Consequently  it  oould  only  be  justified 
as  a  valid  exercise  of  the  police  power  of  the  state.  But  I 
consider  the  act  in  question  not  a  valid  exercise  of  the 
police  power,  because  committing  to  the  discretion  of  the 
occupant  of  the  lower  berth  the  matter  of  compelling  either 
the  raising  or  the  lowering  of  the  upper  berth  negatives  the 
idea  that  the  law  is  based  upon  considerations  of  public 
health,  peace,  morals,  or  safety.  So  far  as  anything  in  the 
opinion  of  the  court  may  be  fairly  understood  to  imply  that 
the  regulation  of  sleeping-cars  is  not  within  the  field  of  police 
power  or  to  imply  that  this  court  has  any  power  to  declare 
void  an  act  of  the  legislature  which  does  not  conflict  with 
some  express  provision  or  reasonable  implication  of  the  con- 
stitution, and  merely  because  the  act  is  (1)  in  the  opinion 
of  the  court  unreasonable,  and  (2)  a  police  regulation,  I  de- 
sire to  record  my  dissent  theref roip 
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Donaldson  and  others,  Respondents,  vs.  Bchlmaht,  Ap- 
pellant. 

Oetob^  16,  IdOrt— January  8,  190S. 

ArUtration  and  award:  Setting  aside  award:  Grounds:  Bad  faith: 
Severance  of  award. 

1.  A  oommon-law  award  of  arbitrators  Is  not  to  be  set  aside  for 

mere  errors  of  Judgment  upon  questions  of  fact  or  law  sub- 
mitted. 

2.  A  common-law  award  of  arbitrators  is  subject  to  impeachment 

for  fraud  or  misconduct  amounting  to  fraud,  or  upon  clear  eyl* 
denoe  of  mistake  when  such  mistake  is  not  simply  a  wrong  con- 
clusion upon  the  facts  or  law  submitted,  but  an  unconscious 
failure  to  know  or  apprehend  some  material  fact  or  right  in 
the  light  of  which  their  judgment  should  be  exercised. 

3.  Defendant  was  to  receiye  title  to  an  island,  the  plaintiffs  re- 

taining the  right  to  cut  and  take  ofC  the  saw  logs  standing 
thereon.  Controversy  having  arisen  as  to  the  rights  of  the 
parties,  they,  by  written  agreement  of  arbitration,  authorized 
chosen  arbitrators,  among  other  matters  submitted,  to  set  a 
time  when  all  saw  logs  must  be  removed  from  the  island  by 
the  plaintiffs  and  their  rights  cease.  The  submission  was 
made  on  February  12th,  and  the  arbitrators  at  a  meeting  ten 
days  later  made  an  award  that  "all  rights  of  plaintiffs  to  cut 
any  logs  from  the  island*'  should  expire  the  succeeding  day. 
Held,  that  the  agreement  of  arbitration  clearly  indicated  that 
both  parties  understood  that  plaintiffs  were  stiU  entitled  to 
some  reasonable  time  within  which  to  exercise  their  right  of 
removal  of  saw  logs,  and,  even  acquitting  the  arbitrators  of 
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intentional  fraud  or  bad  faith,  their  award  was  a  total  mia* 
conception  of  the  matter  submitted  and  constituted  such  mis- 
take as  called  for  annulment  of  their  award. 

4.  In  such  case  findings  of  the  trial  court  that  the  award  showed 
great  prejudice,  unfairness,  and  bad  faith  are  affirmed. 

6.  Where  a  number  of  questions,  seyerable  in  their  nature,  are 
submitted  to  arbitration,  the  fact  that  the  award  upon  one 
question  is  bad  will  not  necessarily  result  in  the  setting  aside 
of  the  award  upon  the  other  questions  unless  the  same  ylce 
affects  them  all,  or  unless  the  Toid  part  is  the  consideration 
for  the  other  parts,  or  so  affects  the  other  parts  that  it  appears  • 
that  they  are  naturally  dependent  upon  each  other. 

Appkai.  from  a  judgment  of  the  circuit  court  for  Grant 
county:  Gbobge  Clementson,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  to  set  aside  an  award  of  arbi- 
trators rendered  upon  a  common-law  agreement  of  arbitra- 
tion.    The  evidence  showed  that  the  plaintiffs  and  defend- 
ants^ being  partners  in  the  electric  light  and  lumber  business 
at  McGregor  and  Guttenberg,  Iowa,  under  the  name  of  the 
McGr^or  Light  &  Lumber  Company,  on  July  6,  1905,  made 
a  written  agreement  by  which  the  defendant  Bvhlman  with- 
drew from  the  firm  and  the  assets  and  liabilities  were  appor- 
tioned, the  defendant  receiving  the  Guttenberg  plant  and 
a  certain  island  known  as  Crawford  Island  in  the  Mississippi 
river,  the  agreement  providing,  however,  that  "the  saw  logs 
standing  on  said  land  shall  be  cut  and  taken  off  by  the  Mc- 
Gregor Light  &  Lumber  Company ;"  that  said  island  is  about 
130  acres  in  area  and  contained  about  200,000  feet  of  saw 
logs ;  that  the  plaintiffs  began  cutting  timber  on  the  island  in 
the  fall  of  1905,  but  that  a  controversy  soon  arose  between 
the  parties  as  to  what  constituted  saw  logs,  the  defendant 
claiming  that  the  plaintiffs  were  cutting  timber  of  smaller 
size;   that  after  some  correspondence   and  consultation    a 
written  agreement  of  arbitration  was  entered  into  February 
12,  1906,  by  which  three  arbitrators  were  chosen  (1)  to  de- 
cide what  size  of  a  log  constituted  a  saw  log,  (2)  to  set  a 
time  when  all  saw  logs  must  be  removed  from  the  island  by 
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the  plaintiffs  and  their  rights  cease,  (3)'  to  determine  whether 
plaintiffs  had  taken  any  wood  not  saw  logs  from  the  island, 
and  if  so  to  assess  the  defendant's  damages  thereby,  and 
(4)  to  settle  certain  minor  questions  not  material  to  the  pres- 
ent controversy;  that  the  arbitrators  met  February  22,  1906, 
at  McGregor,  Iowa,  and  after  hearing  the  statements  of  the 
parties  made  an  award  on  the  same  day  to  the  effect  (1)  that 
plaintiffs  had  violated  the  contract  by  wrongfully  taking 
wood  from  the  island,  for  which  defendant's  damages  were 
assessed  at  $75,  (2)  that  all  the  rights  of  the  plaintiffs  to  cut 
any  logs  from  the  island  should  expire  February  23,  1906, 
and  (3)  that  a  saw  log  must  be  a  piece  of  wood  at  least  eight 
feet  long  and  eight  inches  at  the  small  end ;  that  the  arbitra- 
tors did  not  view  the  island  nor  take  testimony  as  to  the 
amount  of  saw  logs  thereon  at  the  time  of  the  award ;  and  that 
it  was  impracticable  to  remove  the  same  in  the  winter,  as  the 
removal  must  be  made  by  boat,  and  the  reasonable  value  of 
the  wood  actually  cut  by  the  plaintiff  which  was  of  smaller 
size  than  saw  logs  was  $5.  Upon  these  facts  the  court  held 
that  the  award  showed  great  prejudioe  and  unfairness  and 
an  utter  lack  of  appreciation  of  their  duties  on  the  part  of 
the  arbitrators,  and  entered  judgment  setting  the  same  aside, 
from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  BushneU,  Waihins 
&  Moses,  and  oral  argument  by  -4.  R.  Bushnell. 

For  the  respondents  the  cause  was  submitted  on  the  brief  of 
Brovm  £  Brennan  and  Oeo.  B.  Clementson, 

The  following  opinion  was  filed  November  5,  1907: 

WiNSLOW,  J.  The  judgment  entered  is  manifestly  right 
A  common-law  award  of  arbitrators  is  not  to  be  set  aside  for 
mere  errors  of  judgment  upon  questions  of  fact  or  law  sub- 
mitted, but  it  is  subject  to  impeachment  for  fraud  or  mis- 
conduct amounting  to  fraud,  or  upon  clear  evidence  of  mis- 
take when  such  mistake  is  not  simply  a  wrong  conclusion 
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upon  the  facta  or  law  submitted,  but  an  unconscious  failure 
to  know  or  apprehend  some  material  fact  or  right  in  the  light 
of  which  their  judgment  should  be  exercisedL  Consolidated 
W.  P.  Co.  V.  Nash,  109  Wis.  490,  85  K  W.  485,  and  cases 
cited.  Passing  all  questions  of  fraud  or  misconduct,  it  is 
unquestionable  that  the  arbitrators  committed  such  a  mis- 
take here.  The  question  whether  the  plaintiffs'  rights  to  cut 
saw  logs  on  the  island  had  terminated  or  should  be  terminated 
at  once  was  not  submitted  to  them.  The  agreement  of  arbi- 
tration very  clearly  indicates  that  both  parties  understood 
that  the  plaintiffs  were  still  entitled  to  some  reasonable  time 
within  which  to  exercise  their  right  of  removal  of  saw  logs 
and  that  they  simply  desired  the  arbitrators  to  set  the  limits 
of  such  time.  The  arbitrators  entirely  mistook  their  duty. 
They  conceived  that  they  had  power  to  cut  off  entirely  the 
plaintiffs'  rights  to  cut  timber  and  proceeded  to  do  so.  Ac- 
quitting them  of  all  intentional  fraud  or  bad  faith,  tliis  was 
a  total  misconception  of  the  question  submitted  to  them,  and 
hence  a  mistake  within  the  definition  above  given,  which 
calls  for  annulment  of  their  award. 
By  the  Court. — Judgment  affirmed. 

The  following  opinion  was  filed  January  8,  1908 : 

WiNST.ow,  C.  J.  The  appellant  moves  for  a  rehearing 
in  this  case  on  the  ground  that  four  independent  questions 
were  submitted  to  arbitration,  and  that  a  mere  failure  of  the 
arbitrators  to  properly  understand  their  duties  as  to  one 
question  should  not  invalidate  their  awards  as  to  the  other 
questions.  It  is  fair  to  say  that  the  contention  that  the  award 
was  severable  was  not  made  in  the  original  brief,  and  the 
question  as  to  the  length  of  time  to  be  allowed  to  the  re- 
spondents to  remove  saw  logs  was  naturally  regarded  as 
the  most  important  question  in  the  case ;  and  hence  the  ques- 
tion whether  the  award  on  minor  subjects  might  or  should  be 
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allowed  to  stand  was  uot  considered  nor  did  it  suggest  itself  to 
our  minds. 

It  is  undoubtedly  true  that,  where  a  number  of  questions 
severable  in  their  nature  are  submitted  to  arbitration,  the 
fact  that  the  award  upon  one  question  is  bad  will  not  neces- 
sarily result  in  the  setting  aside  of  the  award  upon  the  other 
questions  unless  the  same  vice  affects  them  all,  or  unless  the 
void  part  is  a  consideration  for  the  other  parts,  or  so  affects 
the  other  parts  that  it  appears  that  they  are  naturally  de- 
pendent upon  each  other.  Eussell,  Arb.  &  Award  (Sth  ed.) 
201;  2  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  741  et  seq.; 
Darling  v.  D curling,  16  Wis.  644. 

In  the  present  case,  however,  the  court  below  found  that 
both  the  action  of  the  arbitrators  in  practically  cutting  off 
the  appellant's  right  to  remove  any  timber  and  their  action 
in  allowing  $75  damages  were  grossly  unfair  and  unjust, 
and  showed  great  prejudice  and  an  utter  lack  of  appreciation 
of  their  duties,  and,  further,  that  the  entire  award  was  made 
in  bad  faith.  We  are  unable  to  say  that  these  conclusions 
were  not  justified  by  the  evidence,  and  hence  the  same  vice 
affects  the  award  on  all  the  questions  submitted.  As  we 
viewed  the  case  upon  the  first  hearing,  we  did  not  deem  it 
necessary  to  consider  the  question  of  bad  faith,  inasmuch  as 
it  seemed  that  the  failure  of  the  arbitrators  to  know  and  com- 
prehend their  duty  as  to  the  main  question  was  sufficient  to 
affirm  the  entire  judgment,  and  so  the  case  was  decided  on 
the  assumption  that  there  might  have  been  no  bad  faith,  but 
it  was  not  intended  to  decide  that  question.  Xow  that  it 
seems  necessary  to  decide  it,  we  have  no  hesitation  in  saying 
that  the  findings  of  the  trial  court  cannot  be  set  a^ide. 

By  the  Court. — Motion  overruled,  without  costs. 
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QiHGO^  Bespondent^  vs.  Monbob  Coxtittt,  Appellant 

October  17,  lOOJ-Wanuary  5,  1908. 

Appeal  from  county  hoard:  Record:  Certificate  of  county  clerk: 
Presumptions:  Physicians  and  surgeons:  Post-mortem  examina- 
tion: Fees:  Filing  claim  against  county:  ^'Demand.-'*  ** Amount:** 
County  hoards:  Jurisdiction:  Powers:  Discretion:  Appeal  and 
error:  Affirmance:  Interest:  Offer  to  remit:  Inquests:  Presump- 
tion of  legality:  Findings, 

L  On  an  appeal  to  the  circuit  court  from  the  refusal  of  a  county 
board  to  allow  in  full  a  claim  presented  against  the  county,  a 
motion  was  made  to  dismiss  the  appeal  for  want  of  Jurisdic- 
tion, but  no  objection  was  made  that  the  account  returned  by 
the  county  derk  was  not  the  original.  Held,  on  appeal,  that 
the  question  whether  the  account  as  presented  to  the  county 
board  was  returned  to  the  circuit  court  was  not  before  the  su- 
preme court. 

2.  In  such  case  the  circuit  court  found  that  the  claimant  duly  filed 
his  claim  in  writing  with  the  county  clerk  of  the  defendant 
county,  properly  signed  and  Terifled;  and  the  record  showed 
*  that  the  county  clerk  made  due  return  to  the  circuit  court  and 
certified,  as  required  by  sec.  684,  Stats.  (1898),  "that  the  fore- 
going .  .  .  are  all  the  papers  in  my  possession"  relating  to 
said  appeal,  and  that  among  the  papers  returned  there  ap- 
peared an  account  of  plaintifT.  Held,  that  the  supreme  court 
could  not  disregard  the  return  and  say  that  the  original  ac- 
count was  not  returned  or  that  the  account  before  the  latter 
court  was  not  proper. 

8.  In  such  case  the  account  In  the  record,  for  the  purposes  of  the 
appeal,  is  held  to  be  the  original  filed,  although  tt  was  marked 
"copy."  i 

4.  A  claim  for  the  fee  of  a  physician  for  performing  a  post-mortem 

examination  ordered  under  sec.  4870,  Stats.  (1898),  is  not  such 
an  account  as  is,  by  the  calls  of  sec.  677,  required  to  be  Itemized, 
and  such  a  claim  filed,  set  out  in  the  statement  preceding  the 
opinion,  is  held  to  have  given  the  county  board  jurisdiction. 

5.  Every,  claim  or  demand  is  not  an  account,  although  every  ac- 

count is  a  claim. 

6.  The  provisions  of  sec  4870,  Stats.  (1898),  governing  compensar 

tion  to  physicians  for  post-mortem  examinations,  that  such 
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physician,  so  subpoenaed,  shall,  instead  of  witness  fees,  re- 
ceive  such  reasonable  compensation  as  may  be  allowed  by  the 
county  board,  to  be  not  less  than  fiye  dollars  for  each  examina- 
tion, vest  in  county  boards  power  to  fix  the  fee,  subject  to  the 
limitations  that  it  shall  be  reasonable  and  not  below  the  mini- 
mum and  that  the  action  of  the  county  board  in  fixing  the  Ue 
is  subject  to  review  on  appeal  to  the  circuit  court 

7.  Plaintiff,  a  physician,  by  direction  of  a  Justice  of  the  peace  hold- 

ing an  inquest,  pursuant  to  sec.  4870,  Stats.  (1898),  performed 
a  post-mortem  examination  and  duly  filed  his  claim  therefor 
in  the  sum  of  $50  with  the  county  derk.  The  claim  was  al- 
lowed by  the  county  board  at  the  sum  of  $10,  and  the  circuit 
court  on  appeal  found  that  the  amount  allowed  was  unrea- 
sonable and  allowed  the  claim  as  filed  in  full  with  interest 
Held: 

(1)  The  finding  of  the  circuit  court  was  supported  by  the  eyi- 
dence. 

(2)  The  allowance  of  interest,  amounting  to  only  the  fraction 
of  a  dollar,  was  not  prejudicial  to  appellant,  especially  since 
no  objection  was  made  on  that  ground  in  the  court  below,  and 
the  respondent  on  the  hearing  offered  to  remit  it 

8.  In  such  case,  it  appearing  from  the  findings  that  an  inquest  was 

being  held  when  the  post-mortem  was  performed  by  plaintiff, 
in  the  absence  of  objection  or  showing  to  the  contrary  it  is  pre- 
sumed the  Inquest  was  being  lawfully  held. 

9.  Such  pre8un4>tion  also  attaches  to  findings  that  plaintiff  was 

subpoenaed  and  that  he  was  a  competent  physician. 


Appeax  from  a  judgment  of  the  circuit  court  for  Monroe 
county :  J,  J.  Fruit,  Circuit  Judge.    Affirmed, 

This  is  an  appeal  hy  defendant,  Monroe  county,  from  a 
judgment  of  the  circuit  court  in  favor  of  plaintiff.  Be- 
epondent  perfonned  services  at  a  post-mortem  examination, 
and  filed  the  following  hill  with  the  county  hoard: 

"Sparta,  Wisconsin,  Novemher  23,  1905. 
"The  County  of  Monroe  to  C.  E.  Quigg,  M.  D.,  Dr. 

Nov.  21-22,  190o.  To  post-mortem  of  the  body  of  James  De- 
corah,  opening  of  abdominal,  thoracic,  and  cranial  cavi- 
ties, also  removing  cervical  vertebrae  from  the  body  and 
preparing  same  for  examination,  by  order  of  the  Jurors 
and  assistant  district  attorney $50.00 
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'^State  of  Wisconsin,  Monroe  County — ss. : 

"(7.  E.  Quigg,  M.  D.,  being  duly  sworn,  says  the  above  ac- 
count is  just  and  true,  and  that  no  part  thereof  has  been  al- 
lowed or  paid.  C.  E.  Quiao,  M.  D. 

"Subscribed  and  sworn  to  before  me  this  23  ^ay  of  Nov. 
1905.  E.  Battels,  Justice  of  the  Peace." 

On  the  reverse  side  of  the  bill  appeared  the  following: 

"No.  92.  Account  of  Dr,  C,  E.  Quigg  against  Monroe 
county  for  post-mortem.  Amount  claimed,  $50.  Amount 
allowed,  $10.  Filed  in  the  county  clerk's  office  Nov.  24, 
1905.  Co\mty  of  Monroe,  Wis.  C.  B.  Drowatzky,  Co. 
Clerk." 

The  county  board  allowed  the  bill  at  $10,  from  which  de- 
cision respondent  appealed  to  the  circuit  court.  The  circuit 
court  allowed  it  at  $50,  with  interest  from  date  of  filing,  and 
found  that  the  services  were  reasonably  worth  $50  and  that 
respondent  duly  filed  his  claim  for  the  sum  of  $50;  that  such 
claim  was  properly  signed  and  verified;  that  respondent  at 
the  request  of  the  district  attorney  and  by  order  of  a  justice 
of  the  peace  before  whom  an  inquest  was  being  held  was  sub- 
poenaed and  ordered  to  perform  a  post-^m^yrtem  operation 
upon  the  body  of  one  James  Decorah — and  found  as  conclu- 
sions of  law  that  Monroe  county  became  indebted  to  the  re- 
spondent in  the  sum  of  $50  and  that  it  should  have  been  al- 
lowed by  the  county  board  at  such  sum;  that  respondent 
should  have  judgment  for  $50,  with  interest  from  the  24th 
day  of  November,  1905,  together  with  costs.  Judgment  was 
entered  accordingly,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Wm.  B,  Naylor,  Jr., 
district  attorney,  and  Wm.  R.  McCaul,  assistant  district 
attorney,  of  counsel,  and  the  cause  was  argued  orally  by  Mr. 
Naylor, 

For  the  respondent  there  were  briefs  by  Grdham  &  Gra- 
ham, and  oral  argument  by  John  O.  Oraham. 
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The  following  opinion  was  filed  IJ^ovember  5,  1907 : 

Kekwii?^,  J.    1.  It  is  urged  by  counsel  for  appellant  that 
the  appeal  should  be  dismissed  for  the  reasons  (1)  that  the 
account  presented  to  the  county  board  was  not  returned  to 
the  circuit  court  on  appeal;  and  (2)  that,  even  if  the  ac- 
count presented  had  been  lost  or  destroyed,  it  was  not  a  suffi- 
cient statement  of  account  under  sec   677,  Stats.    (1898). 
On  the  appeal  in  the  circuit  court  a  motion  was  made  to 
dismiss  the  appeal  for  want  of  jurisdiction.     Xo  objection 
was  made  that  the  account  returned  was  not  the  original,  and 
therefore  nothing  is  before  us  on  the  subject  except  the  rec- 
ord.    True,  on  the  accoimt  returned  is  marked  the  word 
"copy."     We  are  not  prepared  to  say  that  the  copy  might 
not  be  sufficient  imder  some  circumstances  where  the  original 
had  been  properly  filed  and  was  lost  or  destroyed.     Miller 
V.  Crawford  Co.  106  Wis.  210,  82  K  W.  175.    The  court  be- 
low found  that  the  respondent  duly  filed  his  claim  in  writing 
with  the  county  clerk  of  Monroe  county,  properly  signed  and 
verified.     The  county  clerk  made  due  return  to  the  circuit 
court  on  appeal  and  certified,  as  required  by  sec.  684,  Stats. 
(1898),  "that  the  foregoing  is  a  true  statement  of  the  pro- 
ceedings of  the  county  board  in  the  case  of  Dr,  C.  E.  Quigg, 
appealed  from,  and  that  the  notice  of  appeal,  bond,  and  other 
papers  are  all  the  papers  in  my  possession  relating  to  such 
appeal."     Among  the  papers  returned  appears  an  account 
which  is  set  out  in  the  statement  of  facts,  and,  the  appeal  and 
certificate  being  in  due  form,  we  cannot  disregard  the  return 
and  say  that  the  original  account  filed  was  not  returned  or 
that  the  account  here  upon  the  appeal  is  not  proper.    When 
an  account  is  returned  and  in  the  record  over  a  proper  cer- 
tificate of  the  county  clerk  on  an  appeal  from  the  determina- 
tion of  the  coimty  board,  and  especially  where  the  point  was 
not  raised  below,  we  cannot  say  that  the  account  filed  with 
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the  county  board  is  not  properly  here.  We  think  the  ac- 
count in  the  record  must  be  regarded  for  all  purposes  of  the 
appeal  as  the  original  account  filed. 

It  is  further  contended  that  the  account  appearing  in  the 
record  is  not  in  compliance  with  sec.  677,  Stats.  (1898),  and 
therefore  the  county  board  was  without  jurisdiction  to  act 
on  the  claim.    Sec  676,  Stats.  (1898),  provides  that  no  ac- 
tion shall  be  brought  or  maintained  against  a  county  upon 
any  account,  demand,  or  cause  of  action  when  the  only  relief 
demandable  is  a  judgment  for  money;  and  sec-  677  provides, 
in  effect,  that  any  persons  having  a  claim  against  a  county 
shall  make  a  statement  thereof  in  writing  setting  out  the  na- 
ture of  the  daim  and  all  facts  upon  which  it  is  founded,  and, 
if  the  claim  be  an  account,  the  items  thereof  separately, 
the  nature  of  each,  and  the  time  expended  in  the  performance 
of  any  services  charged  for  when  no  specific  fees  are  allowed 
therefor  by  law,  and,  where  the  claim  is  for  mileage,  the 
statement  must  specify  dates  and  places  so  as  to  show  between 
what  points  the  travel  was  had  and  for  what  purpose.     It 
seems  quite  clear  that  by  this  legislation  a  difference  between 
an  account  and  a  demand  was  contemplated,  and  that  the 
legislature  intended  that  only  accounts  or  claims  in  the  na- 
ture of  accounts  should  be  itemized,  and  that  a  claim  for  a 
fee  of  a  physician  for  performance  of  a  post-mortem  examina- 
tion under  sec.  4870,  Stats.   (1898),  is  not  an  account  re- 
quired to  be  itemized  by  sec.  677.     This  we  think  is  quite 
apparent  from  the  nature  of  the  services  to  be  performed  by 
the  physician.    Originally  he  was  allowed  a  fee  as  a  witness, 
but  by  amendment  to  the  statute,  which  is  embodied  in  sec. 
4870,  he  is  to  receive,  instead  of  witness  fees,  such  reasonable 
compensation  as  may  be  allowed  by  the  county  board  of 
supervisors,  not  less  than  $5  for  each  examination.    As  will 
be  seen  from  an  examination  of  the  claim  set  out  in  the  state- 
ment of  facts,  the  services  performed  are  quite  specifically 
detailed,  and  as  much  so  as  could  well  be  expected  even  if 
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claimant  were  required  to  make  a  statement  in  the  form  of 
an  accpimt  We  think  this  daim  sufficiently  complied  with 
the  statute  to  give  the  county  board  jurisdiction. 

The  cases  relied  upon  by  counsel  for  appellant  are  where 
the  claims  were  accounts  consisting  of  a  long  list  of  items. 
Hence  it  was  necessary  under  the  statute  that  the  items  be 
stated  separately,  the  nature  of  each,  and  the  time  expended 
in  the  performance  of  the  services  charged  for.  But  every 
claim  or  demand  is  not  an  account,  though  every  account  is 
a  claim.  StringJiam  v.  Winnebago  Co.  24  Wis.  694 ;  Orimm 
V.  Jefferson  Co.  62  Wis.  572,  22  K  W.  857.  The  object  of 
the  legislature  in  the  provisions  with  reference  to  accounts 
was  plainly  to  bring  before  the  county  board  sucb  informa- 
tion as  would  enable  it  to  examine  intelligently  and  eliminate 
improper  charges  and  thus  detect  abuses  in  the  allowance  of 
claims.  NoHhem  T.  Co.  v.  Snyder,  118  Wis.  616,  89  N.  W. 
460. 

2.  It  is  further  daimed  by  appellant  that  the  court  erred 
in  overruling  the  decision  of  the  county  board  as  to  the 
amount  due  respondent  Sec  4870,  Stats.  (1898),  pro- 
vides: 

"Such  physicians  and  surgeons  so  subpoenaed  shall,  instead 
of  witness  fees,  receive  such  reasonable  compensation  as  may 
be  allowed  by  the  county  board  of  supervisors,  provided  that 
such  additional  compensation  shall  not  be  less  than  five  dol- 
lars for  each  examination." 

It  is  claimed  that  this  section  vests  in  the  county  board 
power  to  fix  the  fee  subject  only  to  the  limitation  of  $5.  The 
question  presented  under  this  head  involves  the  construction 
of  this  statute.  It  seems  the  legislature  had  in  mind  that  the 
physicians  and  surgeons  so  subpoenaed  should  be  paid  rea- 
sonable compensation  for  their  services  in  lieu  of  witness 
fees,  whidi  under  the  former  statute  they  received.  True, 
the  legislature  provided  that  such  reasonable  compensation 
shall  be  allowed  by  the  county  board.    But  did  the  legislature 
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mean  that  the  county  board  might  fix  the  compensation  for 
the  services  at  an  imreasonable  amount  and  such  allowance 
be  not  subject  to  review  ?  If  so,  then  the  phrase  "such  rea- 
sonable compensation"  is  surplusage  and  without  effect  in  the 
statute.  We  cannot  think  that  the  legislature  had  any  such 
purpose  in  mind,  but,  on  the  contrary,  intended  what  the 
ordinary  meaning  of  the  words  import,  namely,  that  the 
physicians  and  surgeons  performing  such  services  should  re- 
ceive reasonable  compensation  for  their  services.  Xor  can 
we  see  any  sound  reason  for  a  different  construction.  To 
require  the  performance  of  such  services  for  such  compensa- 
tion as  the  county  board  might  allow,  though  one  half  or  one 
third  what  such  services  were  reasonably  worth,  would  seem 
to  be  out  of  harmony  with  the  letter  and  spirit  of  the  statute. 
Ddne  Co.  v.  Smith,  13  Wis.  585.  Moreover,  sec.  683,  Stats. 
(1898),  providing  for  an  appeal  to  the  circuit  court  from 
the  disallowance  in  whole  or  in  part  of  any  claim  by  the 
county  board,  seems  clearly  to  cover  the  case  before  us.  If 
so,  then  no  reason  is  perceived  why  a  person  appealing  in  such 
a  case  should  not  be  entitled  to  a  review  the  same  as  in  any 
other  appeal  from  the  decision  of  the  county  board.  We 
think  the  appeal  provided  for  brings  the  whole  matter  before 
the  circuit  court  for  review  and  determination  imhampered 
by  the  determination  of  the  county  board.  Under  the  Iowa 
statute,  quite  similar  to  our  own,  the  supreme  court  of  that 
state  held  that  a  physician  making  a  post-mortem  examination 
by  direction  of  the  coroner  was  entitled  to  reasonable  com- 
pensation for  his  services,  and,  if  the  allowance  made  by  the 
board  was  not  reasonable,  the  physician  might  maintain  an 
action  to  recover  reasonable  compensation  for  his  services 
against  the  county.  Moser  v.  Boone  Co,  91  Iowa,  369,  69 
iST.  W.  39.  And  in  Stone  v.  Marion  Co.  78  Iowa,  14,  42 
I^.  W.  570,  it  was  held  that  a  statute  providing  for  the  em- 
ployment of  an  attorney  to  assist  the  district  attorney,  and 
that  such  assistant  employed  shall  be  allowed  a  reasonable 
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compensatioii  for  his  servioes  to  be  fixed  by  the  board  of 
supervisors,  does  not  render  the  decision  of  the  county  board 
final  as  to  the  amount  to  be  allowed,  but,  if  an  unreasonably 
small  sum  be  fixed,  proper  compensation  may  be  recovered 
by  action  against  the  county.  The  court  below  found  the 
amount  allowed  unreasonable,  and  the  finding  is  well  sup- 
ported by  the  evidence.  In  fact  no  evidence  was  offered  to 
the  contrary. 

8.  Error  is  assigned  because  the  court  allowed  interest  on 
the  claim.  The  item  of  interest  complained  of  is  very  small, 
being,  as  we  believe,  only  a  fraction  of  a  dollar,  and  perhaps 
might  be  classed  within  the  rule  oi  De  minimis  non  cwrat 
lex.  But  in  any  event  we  do  not  think  the  appellant  can 
complain  of  it  here,  since  no  objection  was  made  on  this 
ground  below,  and,  besides,  the  respondent  offers  to  remit  it. 
Under  such  circumstances  the  judgment  should  not  be  dis- 
turbed on  that  ground.  No  claim  is  made  by  respondent 
that  this  interest  item  was  properly  allowed,  so  we  have  not 
considered  whether  it  was  or  not  We  assume  it  was  not, 
since  no  claim  to  the  contrary  is  made  by  respondent  and  he 
offers  to  remit  it. 

4.  Error  is  assigned  on  the  fiixdings  and  evidence  on  the 
following  grounds:  (1)  That  it  does  not  appear  a  lawful 
inquest  was  held;  (2)  that  it  does  not  appear  the  plaintiff 
was  subpoenaed  as  a  witness;  (3)  that  it  does  not  appear  the 
physician  was  a  competent  physician.  The  court  below 
found  that  on  the  21st  day  of  November,  1905,  the  plaintiff, 
at  the  request  of  the  assistant  district  attorney  and  by  order 
of  E.  Bartels,  justice  of  the  peace,  before  whom  an  inquest 
upon  the  body  of  one  James  Decorah  was  being  held,  was 
subpoenaed  and  ordered  to  perform  a  post-mortem  examina- 
tion on  the  body  of  said  Decorah,  and  that  in  accordance  with 
such  order  the  plaintiff  performed  the  operation.  It  appears 
from  the  findings  that  an  inquest  was  being  held  when  such 
postrTnortem  examination  was  performed  by  the  plaintiff, 
Vol.84  — 9 
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and,  in  the  absence  of  objection  or  showing  to  the  contrary, 
it  must  be  presumed  that  the  inquest  was  being  lawfully 
held.  It  also  appears  from  the  findings  that  the  plaintiff 
was  subpoenaed  and  ordered  to  perform  the  post-mortem^ 
The  statute  (sea  4870)  imposes  upon  the  justice  the  duty 
to  BubpoBna  one  or  more  competent  physicians  or  surgeons, 
and  having  subpoenaed  the  respondent  to  perform  the  opera- 
tion, and  there  being  no  objection  to  the  competency  of  such 
physician  in  the  lower  courts  it  must  be  presumed  here  that 
respondent  was  competent.  Rider  v.  Ashland  Co.  87  Wis. 
160,  58  N.  W.  236.  We  must  therefore  hold  upon  the  record 
here  that  a  lawful  inquest  was  being  held  and  that  the  re- 
spondent was  a  competent  physician  and  duly  subpoenaed. 

It  foUowB  that  the  judgment  below  must  be  affirmed. 

By  the  Court. — ^The  judgment  of  the  oourt  below  is  af- 
firmed. 

SiBBECESB,  J.,  dissents. 

A  motion  for  a  rehearing  was  denied  January  8, 1908. 


Ik  be  OENTBix  Draiitage  Distbiot  :  Cash  and  others,  Ap- 
pellants, vs.  Kbuschkb  and  others,  Respondents. 

October  18,  lOOJ-^anuary  8, 1908, 

Drains  and  drainage  districts:  Statutes:  Construction:  Petitioners: 
Withdrawal:  Procedure:  Conditions:  Costs, 

1.  Under  ch.  54,  Stats.  (1898),  relating  to  drainage  districts,  a  peU- 
tioner  has  absolute  right  to  withdraw  before  the  approval  of 
the  petition  as  warranting  the  appointing  of  oommissioners, 
and  thereafter,  till  final  decision  upon  the  commissioneni'  re- 
port, he  has  a  qualified  right  to  withdraw  analogous  to  that  of 
a  complainant  in  a  civil  action  in  equity  to  dismiss  his  bill. 
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2*  Since  the  statute  for  the  creation  of  drainage  districts  does  not 
prescribe  the  practice  to  be  followed  in  all  details,  particularly 
in  respect  to  the  withdrawal  of  petitioners,  such  statute  should 
be  supplemented  by  the  established  practice  in  that  class  of  cItU 
actions  haying  characteristics  most  nearly  like  those  for  the 
formation  of  such  districts. 

8.  The  proceeding  for  the  formation  of  a  drainage  district  is  analo- 
gous to  a  civil  action  in  equity  and  the  conflrm»tion  of  the  com- 
missioners' report  in  the  one  to  the  announcement  of  the  court's 
findings  in  the  other  as  regards  the  termination  of  the  rights 
of  petitioners  to  withdraw  from  such  proceeding  and  cause  its 
discontinuance. 

4.  The  right  of  withdrawal  of  a  petitioner  in  a  drainage  proceed- 
ing after  the  filing  of  the  commissioners'  report  is  subject  to 
the  Judgment  of  the  court  as  to  its  reasonableness  under  the 
circumstances,  and  the  terms  requisite  to  protect  other  parties 
concerned  from  being  unduly  prejudiced. 

6.  Ordinarily  in  case  of  a  petitioner  in  a  drainage  district  proceed- 
ing withdrawing  after  the  filing  of  the  commissioners'  report, 
merely  because  of  his  having  considerately  changed  his  mind 
tm  to  the  advisability  of  the  enterprise,  the  right  to  do  so  is 
equitably  subject  to  payment  of  all  costs  and  expenses  incurred 
up  to  the  time  of  the  withdrawal,  if  such  withdrawal  renders 
necessary  a  dismissal  of  the  proceedings. 
[Syllabus  by  Mabshall,  X] 

AppEAii  from  an  order,  of  the  circuit  court  for  Juneau 
county:  J.  J.  Fbtjit,  Circuit  Judge.  Affirmed  in  part;  r^ 
versed  in  part. 

A  petition  with  109  signatures  for  a  drainage  district 
having  heen.  duly  filed  with  the  dark  of  the  circuit  court  for 
Juneau  county,  Wisconsin,  such  proceedings  were  duly  had 
that  the  facts  herein  alleged  were  found  to  exist  warranting 
the  appointment  of  commissioners  as  provided  by  law.  An 
order  was  entered  accordingly.  The  commissioners  in  due 
time  filed  their  report  showing  the  existence  of  facts  requi- 
site to  the  creation  of  the  district  and  that  the  aggregate 
costs  of  the  enterprise  would  be  about  $90,000,  or  some  over 
$3  per  acre  on  all  land  situated  therein. 

During  the  proceedings  for  a  confirmation  of  the  report  a 
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large  majority  of  the  petitioners  duly  remonstrated  against 
it,  and  asked  leave  to  withdraw  their  support  and  have  the 
petition  dismissed.  No  objection  was  made  thereto,  except 
by  the  commissioners,  though  so  far  as  appears  by  the  record 
the  petitioners  who  did  not  join  in  such  requests  were  willing 
to  have  the  report  confirmed.  One  ground  of  the  requests 
was  that  the  probable  cost  of  the  work  would  exceed  the  prob- 
able benefits  and  was  so  great  that  in  the  judgment  of  the 
remonstrants  the  petition  should  be  dismissed. 

The  court,  as  a  result  of  the  hearing  on  the  requests  afore- 
said, held  that  the  proceedings  up  to  the  time  of  the  making 
thereof  were  preliminary  to  the  formation  of  a  drainage  dis- 
trict, and  that  at  any  time  before  the  confirmation  of  the  re- 
port petitioners  had  a  right  to  withdraw  under  the  circum- 
stances of  the  case,  subject  to  a  proper  adjustment  of  the 
costs  and  expenses  incurred,  protecting  other  parties  con- 
cerned from  being  prejudiced;  that  petitioners  could  not 
withdraw  and  leave  their  co-petitioners  "without  standing 
by  and  taking  care  of  every  expense  that  has  been  incurred 
up  to  this  time,  any  more  than  one  or  more  co-plaintiffs 
could  withdraw  in  an  ordinary  lawsuit  without  paying  the 
costs  incurred  up  to  that  time."  A  decision  to  that  effect 
coupled  with  one  that  all  the  petitioners  were  equally  liable 
to  the  commissioners  for  the  costs  and  expenses  of  the  pro- 
ceedings was  orally  announced  from  the  bench,  and  an  order 
was  directed  to  be  drawn  in  accordance  therewith  and  pre- 
sented for  signature.  In  response  thereto  an  order  was  pre- 
pared on  behalf  of  the  remonstrating  petitioners  and  was 
signed.  It  was  to  this  effect:  The  total  acreage  within  the 
boundaries  of  the  proposed  district,  as  shown  by  the  petition, 
is  30,440,  and  as  recommended  by  the  commissioners  is 
28,930,  owned  by  212  persons.  Ninety-six  adult  landowners 
signed  the  petition,  owning  19,353  acres  of  land.  One  hun- 
dred and  twenty  owners  duly  remonstrated  against  the  crea- 
tion of  the  district    They  represented  17,320  acres  of  land 


Digitized  by 


Google 


8]  JANUARY  TEEM,  1908.  133 

Oaah  V.  Kruschke,  134  Wis.  130. 

in  the  proposed  district.  Of  the  ninetyngix  who  signed  the 
petition,  sixty-five,  owning  11,000  acres  of  land,  are  opposed 
to  the  creation  of  the  district  and  to  the  confirmation  of  the 
commissioners'  report  After  the  withdrawal  of  the  sixty- 
five  petitioners  the  petition  contains  the  signatures  of  only 
thirty-one  adnlt  owners  of  land  within  the  boundaries  of  the 
proposed  district,  who  are  the  owners  of  8,353  acres  of 
land  and  not  enough  to  justify  creating  it  Owing  to  the 
facts  stated  the  court  is  without  jurisdiction  to  confirm  the 
conunissioners'  report  The  proceedings  are  accordingly 
dismissed  and  discontinued.  Judgment  should  be  rendered 
in  favor  of  the  commissioners  against  the  petitioners  for  ex* 
penses  and  liabilities  incurred  according  to  law  in  the  pro- 
ceedings.   A  judgment  was  accordingly  entered. 

The  order  dismissing  the  proceedings  was  entered  October 
17, 1906.  On  October  22d,  thereafter,  there  was  served  upon 
the  attorneys  for  the  commissioners  a  notice  of  the  entry  of 
such  order,  specifying  the  matters  of  law  determined  thereby 
in  the  language  thereof.  The  notice  did  not  contain  a  copy 
of  the  order,  nor  was  there  any  served  therewith.  Such  at- 
torneys in  writing  admitted  service  of  the  notice.  Within 
thirty  days  thereafter,  there  was  an  ineffectual  attempt  made 
to  appeal  from  the  order.  February  4th,  thereafter,  due 
service  was  made  of  a  notice  of  the  entry  of  the  order  to- 
gether with  a  copy  thereof  and  within  the  succeeding  thirty 
days  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  Veeder  &  Yeeder, 
attorneys,  and  a  reply  brief  signed  by  Olin  &  Butler,  of 
counsel,  and  the  cause  was  argued  orally  by  G.  A.  Yeeder  and 
John  M.  Olin, 

For  the  respondents  Krusclike  et  al,  there  was  a  brief  by 
Graham  £  Graham;  for  the  respondents  Northwestern  Real 
Estate  Company  and  D.  W.  Storrs  there  was  a  brief  by 
Daniel  H.  Grady;  and  the  cause  was  argued  orally  by  Mr. 
Grady  and  Mr.  W.  B.  McCavl. 
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The  following  opinion  was  filed  November  6,  1907 : 

Mabshai*l,  J.  The  motion  to  dismiss  the  appeal  must  be 
denied.  Sec  3042,  Stats.  (1898),  provides  that  "The  time 
within  which  an  appeal  may  be  taken  directly  from  an  order 
is  further  limited  to  thirty  days  from  the  date  of  the  service 
by  either  party  upon  the  other  of  a  copy  of  such  order,  with 
a  written  notice  of  the  entry  of  the  same."  Service  of  a 
copy  of  the  order  was  just  as  essential  as  service  of  a  notice 
of  the  entry  thereof  to  start  the  period  of  limitations  running, 
and  as  no  copy  was  served  more  than  thirty  days  prior  to 
the  appeal  it  was  taken  seasonably.  The  decisions  of  this 
court  are  to  that  effect  Corunth  v.  Staie  Bank,  18  Wis. 
560;  Orton  v.  Noorum,  32  Wis.  220;  Ellis  v.  Barron  Co. 
120  Wis.  890,  98  K  W.  232. 

The  proposition  submitted  for  decision  is  this:  Are  peti- 
tioners for  the  organization  of  a  drainage  district  under  ch. 
64,  Stats.  (1898),  entitled  for  good  cause,  in  the  judgment  of 
the  circuit  court  having  jurisdiction  of  the  matter,  to  with- 
draw their  support,  thereby  leaving  the  court,  in  case  the  re- 
maining petitioners  do  not  represent  the  requisite  amount 
of  land  located  in  the  proposed  district,  without  warrant  to 
proceed  ? 

There  is  no  decision  of  this  court  on  the  precise  point  un- 
der consideration.  The  nearest  approach  thereto  is  Ld  Londe 
V.  Barron  Co,  80  Wis.  380,  49  K  W.  960,  and  SMe  ez  rel. 
Hawley  v.  Polk  Co,  88  Wis.  355,  60  "N.  W.  266,  holding 
that  petitioners  for  submission  to  the  electors  of  a  county 
of  a  proposition  to  change  the  location  of  the  county  seat  may 
withdraw  their  request  and  thereby  prevent  their  names 
from  being  counted  in  favor  of  the  submission,  at  any  time 
before  final  action  by  the  board  in  respect  to  the  sufficiency 
of  the  petition. 

There  ore  no  very  satisfactory  decisions  elsewhere  on  the 
precise  point  involved  when  statutory  differences  and  the 
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deciBion  of  this  court  as  to  the  nature  of  the  order  confirm- 
ing the  commissioners*  report  are  considered.  The  general 
trend  of  authority  is  that  petitioners  may  withdraw  at  any 
time  before  final  action  upon  the  petition.  The  difficulty  is 
in  determining  whether  under  our  statutes  the  order  appoint- 
ing the  commissioners  and  making  the  preliminary  findings 
in  respect  to  the  petition  authorizing  such  appointment  b 
such  fijial  action,  or  whether  it  is  the  confirmation  of  the 
commissioners'  report  and  creation  of  the  district,  and 
whether,  though  the  rigtt  of  withdrawal,  regardless  of  rea- 
sous  therefor,  terminates  upon  the  appointment  of  the  com- 
missioners, a  qualified  right  to  withdraw  exists  up  to  the 
time  of  the  creation  of  the  drainage  district 

It  has  been  held  that  the  first  order  upon  the  petition  does 
not  finally  settle  anything;  that  it  is  not  final  in  any  sense 
and  so  is  not  appealable.  In  re  Horicon  D.  Diet.  129  Wis. 
42,  108  N.  W.  198.  It  was  there  decided  that  all  matters 
in  relation  to  the  creation  of  a  drainage  district  are  proper 
subjects  for  consideration  upon  the  application  for  a  con- 
firmation of  the  report  of  the  commissioners.  Sec.  1379 — 18, 
Stats.  (1898),  provides  that  "Any  owner  of  lands  or  any 
person  or  corporation  affected  by  the  work  proposed  may 
appear  on  the  day  set  for  hearing  said  report  and  remonstrate 
against  the  whole  or  any  part  of  the  proposed  work"  in  a 
manner  particularly  described,  which  manner,  it  is  conceded, 
was  complied  with  by  the  withdrawing  petitioners  in  this 
case. 

It  seems  that  on  principle  an  initial  promoter  of  the  or- 
ganization of  a  drainage  district  should  not  be  absolutely 
bound  to  stand  therefor  after  the  coming  in  of  the  repbrt  of 
the  commissioners,  in  case  of  his  having  reasonable  ground  in 
the  judgment  of  the  court  for  withdrawing  his  support  It 
may  well  be  that  such  a  person  cannot  capriciously  or  un- 
reasonably withdraw  and  thereby  prevent  a  consummation  of 
the  enterprise  to  the  prejudice  of  others  concerned  as  peti- 
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tioners  or  commissioners.  This  case  does  not  depend  on  going 
farther  than  to  solve  this :  Can  a  petitioner  not  on  equitable 
terms,  as  a  matter  of  right,  withdraw  after  the  commissioners 
have  filed  their  report  and  before  confirmation  thereof,  if,  in 
the  judgment  of  the  court  having  jurisdiction  of  the  matter, 
he  has  reasonable  ground  therefor  ?  It  will  be  observed  hy 
the  statement  that  the  court  decided  that  the  right  to  with- 
draw at  that  stage  was  subject  to  the  rights  of  those  desiring 
to  continue  the  matter,  analogous  to  that  of  a  plaintiff  to  dis- 
continue a  civil  action. 

Here  it  is  evident  that  when  the  petitioners  for  the  drain- 
age district  viewed  the  matter  in  the  light  of  the  information 
afforded  by-  the  report,  and  their  own  investigation  subse- 
quent to  their  initiation  of  the  proceedings,  a  large  majority, 
owning  by  far  the  greater  part  of  the  land  in  the  proposed 
district,  came  to  the  conclusion,  by  the  exercise  of  judgment, 
that  a  consummation  of  the  scheme  would  be  attended  with 
burdens  not  adequately  compensated  for  by  advantages.  Fac- 
ing that  situation,  with  none  of  the  petitioners  objecting  to  a 
discontinuance  of  the  proceedings,  the  court  could  hardly 
have  well  reached  any  other  conclusion  than  that  those  de- 
siring to  withdraw  were  entitled  as  matter  of  right  to  do  so 
upon  such  terms  as  would  save  the  rights  of  the  other  parties 
oonoemed.  It  would  be  very  strange  if  under  the  circum- 
stances stated  a  court,  still  having  the  whole  matter  in  hand, 
could  not  recognize  remonstrating  petitioners  as  having  the 
right,  subject  to  their  being  required  to  do  equity  to  others 
concerned,  to  withdraw.  That,  as  will  be  seen  from  the 
statement,  is  what  the  court  decided  in  the  oral  decision  an- 
nounced from  the  bench.  Whether  the  further  decision  as 
to  what  equity  required  is  right  is  another  question. 

Counsel  for  appellants  call  attention  to  Sim  v.  RoshoU, 
112  N.  W.  60,  decided  by  the  supreme  court  of  North  Da- 
kota, holding  that  upon  the  petition  for  a  drainage  district 
being  found  sufficient  and  placed  on  file,  it  is  too  late  for  any 
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signars  to  withdraw.  Other  cases  are  referred  to  of  the 
same  character,  particularly  Seibert  v.  Lovell,  92  Iowa,  507, 
61  N.  W.  197.  They  are  not  particularly  helpful  inasmuch 
aa  under  our  statute,  and  the  court's  construction  thereof  in 
In  re  Horicon  Drainage  Did.  129  Wis.  42,  108  N.  W.  198, 
the  whole  subject  of  the  organization  of  a  drainage  district 
is  open  up  to  the  time  of  the  entry  of  the  final  order  upon  the 
report  of  the  commissioners.  Moreover,  the  cases  treated 
only  of  the  absolute  right  of  withdrawal. 

Ralston  v.  Beall  (Ind.  Sup.)  30  N.  E.  1095,  is  confidently 
referred  to  in  support  of  this  appeal,  but  we  find  it  involved 
only  the  question  of  the  right  of  withdrawal  after  final  order 
for  the  improvement.  The  case  does  not  appear  to  have  any 
bearing  on  the  question  here. 

Carr  v.  Boone,  108  Ind.  241,  9  K  E.  110,  is  also  citei 
That  involved  the  right  of  a  petitioner  to  dismiss  the  petition 
after  the  entry  of  an  order  approving  the  report  of  the  com- 
missioners. It  is  stated  in  the  opinion  that,  prior  to  the  no- 
tice by  the  petitioner  to  dismiss,  ''the  drainage  commissioners 
had  filed  a  report,  and  an  order  was  made  approving  the  as- 
sessment .  •  .  Bights  had  been  acquired  and  money  ex- 
pended on  the  faith  of  the  order  made  upon  the  first  report, 
and  justice  requires  that  a  petitioner  should  not  be  allowed 
to  destroy  rights  which  his  own  act  had  been  the  means  of 
creating." 

The  other  cases  cited  by  counsel  for  appellants- are  no  more 
satisfactory  than  those  above  referred  to.  All  are  to  the  ef- 
fect that  a  petitioner  cannot  change  his  position  to  the  preju- 
dice of  the  proceedings  he  has  been  responsible  for  initiating 
after  the  entry  of  the  final  order  upon  the  petition,  and  with 
that  there  does  not  seem  to  be  any  serious  controversy  be- 
tween the  parties  upon  this  appeal.  The  real  contention  is 
over  what  should  be  regarded  as  the  final  order. 

The  authorities  mentioned  by  counsel  for  respondent  as  to 
the  general  principle  stated  are  to  the  same  effect  as  those  al- 
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ready  referred  to.  Crume  v.  Wilson,  104  Ind,  583,  4  N.  E. 
169,  and  Mcock  v.  Polecat  D.  Dist.  216  IlL  56,  74  N.  E.  691, 
and  other  cases  are  cited.  The  list  might  be  extended  by 
authorities  of  the  same  character. 

In  Crume  v.  Wilson,  supra,  it  was  held  that  it  was  too 
late  for  a  petitioner  to  move  for  a  dismissal  of  the  petition 
after  the  time  for  remonstrating  against  confirmation  of  the 
commissioners^  report,  but  it.  was  suggested,  though  not  de- 
cided, that  during  such  time  he  might  successfully  move  the 
court  for  leave  to  dismiss  and  to  withdraw  his  petition ;  the 
proceedings  being  somewhat  like  a  civil  action  in  equity  un- 
der the  Code  with  the  petitioners  as  plaintiffs. 

In  Mack  v.  Polecat  D.  Dist.,  supra,  it  was  held  that  a 
petitioner  may  withdraw  from  the  petition  before  final  ao- 
txon  thereon,  but  the  final  action  there  involved  was  the  one 
on  the  sufficiency  of  the  petition  as  presenting  a  situation  re- 
quiring the  appointment  of  commissioners,  and  the  court 
had  in  mind  the  absolute  right  of  withdrawal 

It  is  the  opinion  of  the  court  that  jurisdiction  of  drainage 
proceedings  to  investigate  as  to  whether  facts  probably  exist 
warranting  the  appointment  of  commissioners  is  conferred 
by  the  filing  of  the  petition  responding  to  the  calls  of  the 
statute;  that  up  to  the  time  of  judicial  action  thereon  by 
such  appointment  the  right  of  a  promoter  to  withdraw  is  ab- 
solute. 

It  is  further  the  opinion  of  the  court  that  the  entry  of  the 
order  appointing  commissioners  and  judicially  establishing, 
for  the  time  being,  the  facts  warranting  the  same,  gives  the 
court  general  jurisdiction  to  proceed,  but  that  the  final  order 
establishing  the  district  is  the  event  that  terminates  abso- 
lutely the  right  to  be  heard  on  an  application  for  leave  to 
withdraw  from  the  petition. 

The  proceedings  to  establish  a  drainage  district  are,  as 
held  in  Crume  v.  Wilson,  supra^  analogous  to  an  equitable 
action  with  the  petitioners  as  plaintiffs.    The  report  of  the 
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commissioners  is  not  effective  till  it  becomes  the  finding  of 
the  court  by  the  order  of  confirmation.  It  is  not  conclusive 
lite  the  verdict  of  a  jury  in  a  common-law  action,  but  is 
rather  advisory,  and  the  principle  which  obtains  in  the  dis- 
missal of  actions  in  equity  applies.  The  privilege  to  dismiss 
exists  as  an  absolute  right,  subject  to  the  judgment  of  the 
court  as  to  reasonableness  up  to  the  time  of  the  final  decision. 
State  ex  rel.  Milwaukee  v.  Ludwig,  106  Wis.  226,  82  K  W. 
158.  The  court  has  control  over  the  matter  only  to  the  ex- 
tent suggested,  and  of  imposing  proper  terms.  Bviler*8  Pe- 
tition, 101  K  T.  807,,  4  N.  E.  618;  Wiruma  v.  Winans,  124 
JT.  Y.  140,  26  N.  E.  293;  Purdy  v.  Henslee,  97  HI.  389; 
Carleton  v.  Dwrcy,  75  K  Y.  375. 

At  common  law  the  rule  in  equity  was  that  ordinarily  a 
complainant  might  dismiss  his  own  bill  with  costs  at  any 
time  before  the  final  decision.  1  Barb.  Ch.  Pr.  (2d  ed.) 
228.  That  prevails  under  the  Code  {Bertschy  v.  McLeod, 
32  Wis.  205,  210),  the  findings,  however,  as  orally  announced 
in  court,  or  if  not  so  announced  as  filed,  being  regarded  as 
such  final  decision. 

The  rule  stated  is  upon  the  theory  that  payment  of  costs 
leaves  the  adverse  party  in  as  good  a  position  as  he  was  when 
the  suit  was  commenced  and  so  not  really  prejudiced.  In 
case  of  special  circumstances  to  the  contrary  the  right  of  dis- 
missal may  be  denied  entirely  or  recognized  as  existing  sub- 
ject to  such  terms  as  will  compensate  for  the  disadvantages  to 
others.  Consent  of  co-plaintiffs  is  not  necessary  unless  the 
dismissal  wUl  operate  to  their  prejudice.  There  were  no 
special  circumstances  rendering  a  dismissal  prejudicial  to 
the  commissioners, — ^the  only  ones  who  objected  thereto, — 
so  long  as  they  were  protected  as  to  the  costs  and  expenses  of 
the  proceedings. 

It  is  considered  that  the  doctrine  of  Crams  v.  Wilson,  104 
Ind.  583,  4  N.  E.  169,  as  to  the  practice  in  respect  to  with- 
drawal of  petitioners  is  sound.    There  are  quite  persuasive 
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indications  that  the  learned  trial  court  in  this  case  intended 
to  follow  it  It  is  to  this  effect:  There  being  no  statutory 
practice  as  to  the  right  of  petitioners  to  withdraw  after  hav- 
ing initiated  the  proceedings,  the  omission  should  be  sup- 
plied by  the  practice  in  civil  actions,  that  a  plaintiff  may 
dismiss  his  bill  at  any  time  before  the  findings  of  the  court 
are  announced.  That  is  in  accord  with  the  rule  respecting 
the  right  of  petitioners  to  terminate  condemnation  proceed- 
ings. MUwanJcee  &  L.  W.  5.  Go.  v.  Stolze,  101  Wis.  91, 
76  N.  W.  1113.  The  court  there  applied  the  ordinary  prin- 
ciple, that  the  moving  party  in  actions  may,  with  the  consult 
of  the  court,  dismiss  or  discontinue  the  same  at  any  tima 
before  the  result  sought  for  in  the  proceedings  has  been 
reached  and  the  rights  of  the  parties  fixed.  The  right  is  not 
absolute,  but  may  be  granted  under  such  conditions  as  may 
be  necessary  to  prevent  injustice. 

Looking  only  at  the  order  and  judgment  in  this  case  it 
would  be  quite  difficult  to  reach  the  conclusion  that  the 
learned  trial  court  reached  the  decision  complained  of  by 
reasoning  along  the  line  above  indicated.  The  oral  decision 
probably  shows  more  definitely  what  was  the  real  judicial 
thought  in  the  matter.  The  following  language  thereof 
quite  cleaxly  bears  out  what  has  been  said: 

"Those  who  have  heretofore  been  active  petitioners  come 
in  and  ask  to  withdraw  and  insist  upon  withdrawing.  It  is 
clear  to  the  court  upon  reason,  as  the  cases  say,  they  have  a 
right  to  do  that  at  this  time,  but  they  cannot  go  out  and 
leave  their  co-petitioners  without  standing  by  and  taking  care 
of  every  expense  that  has  been  incurred  up  to  this  time. 
That  is  not  only  legal  but  equitable."  "One  or  more  co- 
plaintiffs  could  not  withdraw  in  an  ordinary  lawsuit  without 
paying  the  costs  up  to  that  time." 

Whether  petitioners  made  applications  in  form  for  leave  to 
withdraw  or  by  applying  for  a  dismissal  of  the  proceedings, 
because  they  no  longer  desired  to  be  counted  as  promoters 
thereof,  is  not  material.     A  motion  to  dismiss  under  the 
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Circumstances  was  equivalent  to  a  withdrawal  or  an  applica- 
tion for  leave  to  withdraw,  and  it  was  so  considered. 

The  question  is  raised  as  to  whether  the  court  rightly 
held  all  petitioners  equally  liable  for  costs  and  expenses  of 
the  proceedings.  The  statute  provides  that  "If  the  commis- 
sioners shall  find  such  costs,  expenses  and  damages  are  more 
than  equal  to  the  benefits  that  will  be  bestowed  upon  the  land 
to  be  benefited  •  •  •  the  proceedings  shall  be  dismissed  at 
the  cost  of  the  petitioners.'^  Sec.  1379 — 16,  Stats.  (1898). 
That  does  not  cover  the  case  in  hand.  The  only  other  pro- 
vision for  costs  is  in  sec.  1379 — 18,  and  relates  to  a  situation 
of  dismissal  upon  the  motion  of  remonstrants.  It  provides 
that  the  court  may  award  and  apportion  the  costs  as  between 
the  commissioners  and  the  remonstrants.  That  seems  to 
cover  this  case,  supplemented,  as  we  regard  it  to  be,  by  the 
practice  in  equity  as  to  awarding  costs  in  case  of  a  discon- 
tinuance. No  reason  is  perceived  why  petitioners  who  are 
\viULng  to  go  on  should  be  required  to  pay  costs  for  the  relief 
of  those  desiring  to  withdraw.  That  is  in  accord  with  the 
trial  court's  oral  decision,  so  far  as  we  have  quoted  it  The 
further  decision  made,  that  all  petitioners  were  liable  equally 
for  the  costs  and  expenses  incurred,  is  not  consistent  with 
the  statement  that  the  co-petitioners  can  only  withdraw  by 
"taking  care  of  every  expense  that  has  been  incurred  up  to 
this  time."  That  statement  may  not  be  right  as  a  general 
proposition  applicable  to  all  cases  of  withdrawals  in  drainage 
proceedings  after  the  conmiissioners  have  made  their  report, 
but  it  is  right  as  applied  to  the  circumstances  of  this  case. 

We  do  not  overlook  grounds  of  withdrawal  stated  going 
to  the  original  validity  of  the  petition.  No  issue  was  formed 
except  as  raised  by  the  remonstrances  and  the  report  of  the 
commissioners.  No  evidence  was  taken  or  findings  made, 
except  such  as  bore  on  the  question  of  the  situation  with  the 
remonstrants  and  the  lands  represented  by  them  counted  in 
opposition  to  further  proceedings  and  the  good  faith  of  those 
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that  appeared  to  have  changed  their  minds  in  respect  thereto. 
The  right  of  withdrawal  was  determined  wholly  upon  the 
principle  of  such  right  as  r^ards  a  complainant  in  a  civil 
suit  in  equity,  and  we  have  viewed  the  case  from  the  same 
point  of  view. 

By  the  C<ywrt. — ^That  part  of  the  order  dismissing  the 
drainage  proceedings  is  affirmed,  but  that  part  awarding 
costs  against  all  of  the  petitioners  is  reversed,  and  the  matter 
is  remanded  to  the  trial  court  with  directions  to  enter  a 
judgment  or  order  against  the  withdrawing  petitioners  for 
the  costs  and  expenses. 

On  January  8, 1908,  the  judgment  was  modified  By  adding 
thereto  the  words,  "appellants  to  recover  their  taxable  costs 
in  this  court  against  the  respondents." 


SoHiELL,  Administrator,  Appellant,  vs.  Ohicaoo  k  Nobth- 
WESTKKN  Railway  Oompant,  Respondent 

Octoler  19, 1907— January  8,  1908. 

BaiJroada:  Negligence:  Death  of  employee:  Burden  of  proof:  Evi- 
dence: Court  and  jury, 

1.  In  an  action  for  the  negligent  killing  of  an  employee  of  a  rail- 
i  road  it  devolves  upon  the  plaintiff,  under  the  burden  of  estab- 
lishing the  facts  in  issue,  to  produce  evidence  tending  to  show 
with  reasonable  distinctness  how  decedent  came  to  his  death. 

2.  Such  burden  is  not  met  b7  proof  which  is  as  consistent  with  a 

theory  that  the  death  was  due  to  a  cause  not  actionable  as 
with  a  theory  that  it  was  due  to  an  actionable  cause. 
8.  In  such  state  of  the  proof  the  case  fails  to  come  within  the 
proper  province  of  the  jury. 

Apprat.  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  J.  J.  Feijit,  Circuit  Judge.    Affirmed. 
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The  plaintiff,  as  administrator  of  the  estate  of  Samuel 
H.  Smith,  deceased,  brings  this  action  to  recover  the  damages 
caused  to  his  widow  by  the  alleged  wrongful  acts  of  the  de- 
fendant which  are  alleged  to  have  caused  decedent's  dearth. 
The  complaint  alleges  that  decedent  was  a  resident  of  this 
state,  and  on  the  11th  day  of  December,  1903,  was  in  the  em- 
ploy of  the  defendant  company  as  a  watchman  at  the  south 
entrance  to  a  tunnel  on  defendant's  railroad  in  Monroe 
county,  and  charges  that  his  death  was  caused  by  the  defend- 
ant's train,  consisting  of  two  engines  and  two  cabooses,  in 
passing  through  this  tunnoL  The  specific  n^ligence  charged 
is  that  defendant  omitted  to  provide  proper  and  reasonably 
safe  couplings  on  these  cars  and  that  it  neglected  to  use  ordi- 
nary care  in  inspecting  and  keeping  these  couplings  in  re- 
pair; that  the  brakes  on  said  cars  were  not  reasonably  safe 
and  appropriate  for  the  purposes  for  which  they  were  used ; 
that  defendant  failed  and  neglected  to  equip  this  train  with 
appliances  which  would  automatically  apply  the  brakes 
whenever  the  cars  became  uncoupled  and  stop  the  train  and 
cars,  which  would  in  this  case  have  prevented  the  accident 
to  the  decedent;  that  defendant  neglected  to  furnish  a  rea- 
sonably safe  roadbed  through  such  tunnel,  and  that  such  de- 
fective roadbed  caused  one  of  the  cabooses  to  become  detached 
from  the  train,  and  that  such  caboose  caused  decedent's 
death;  and  that  the  train  in  question  was  run  at  so  high 
and  dangerous  a  rate  of  speed  through  this  tunnel  as  to 
cause  the  detachment  of  the  caboose.  It  is  also  alle^ijed  that 
defendant  did  not  furnish  decedent  with  a  reasonably  safe 
place  in  which  to  work,  and  failed  to  warn  and  instruct  him 
as  to  the  unusual  and  extraordinary  danger  of  his  employ- 
ment from  detached  cars  following  trains  passing  his  place 
of  employment.  Defendant  denied  being  guilty  of  negli- 
gence in  any  of  the  respects  changed  in  the  complaint 

It  appeared  that  the  decedent  had  been  in  the  employ  of 
the  defendant  as  watchman  at  the  south  entrance  of  this  tun- 
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nel  for  some  time  before  the  accident;  that  in  the  perform- 
ance of  his  duties  he  was  required  to  be  stationed  on  the  north 
side  of  the  track  near  the  south  entrance  doors  of  the  tunnel ; 
that  this  tunnel  is  about  three  quarters  of  a  mile  long,  and 
that  a  watchman  is  also  stationed  at  the  north  entrance  doors. 
It  is  each  watchman's  duty  to  give  notice  to  the  other  of  trains 
about  to  enter  the  tunnel  as  weU  as  of  their  exit  from  the 
tunnel.  When  trains  approach  to  pass  through  the  tunnel 
the  watchman  at  that  end  of  the  tunnel  would  give  notice  by 
electric  signals  to  the  watchman  at  the  opposite  end,  and  he 
was  required  to  respond  thereto  and  to  inform  the  other 
whether  or  not  there  was  a  dear  track  on  his  side  of  the  tun- 
nel. If  clear,  the  watchman  at  the  end  of  the  tunnel  to 
which  the  train  was  approaching  would  open  the  doors  of  the 
tunnel  for  the  train's  passage.  After  the  decedent  had 
opened  the  doors  of  the  tunnel  for  the  passage  of  a  train  it 
was  his  duty  to  go  from  his  position  on  the  north  side  of  the 
track,  in  the  r^ular  course  of  his  duty,  to  take  a  xx)sition  on 
a  platform  on  the  south  of  the  track  about  150  feet  distant 
from  the  tunnel  doors,  and  therefrom  signal  to  the  engineer 
of  the  passing  train.  In  so  doing  he  necessarily  crossed  over 
the  track.  After  a  train  had  passed  out  of  the  tunnel  at  his 
doors  he  was  required  to  report  to- the  other  watchman  that 
the  train  had  cleared  the  tunnel.  Between  11  and  12 
o'clock  on  the  evening  in  question  the  decedent  was  notified 
that  a  train  of  two  engines  and  two  cabooses  was  approaching 
the  north  end  of  the  tunnel.  He  answered  that  everything 
was  all  right,  and  thereupon  the  train  passed  into  the  north 
end  of  the  tunnel.  !N'o  report  was  made  by  the  decedent  to 
the  north-end  watchman  of  its  exit  at  the  south  end.  Later 
in  the  night  the  north-end  watchman  learned  from  the  oper- 
ator at  Summit,  a  station  about  a  mile  south  of  the  tunnel, 
that  the  train  had  passed  Summit  About  an  hour  after 
the  train  had  left  the  tunnel  Smith  was  found  dead,  near  to 
and  south  of  the  track,  and  not  far  from  the  place  where  he 
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was  required  to  be  stationed  in  signaling  the  passing  engi- 
neer. His  skull  over  the  left  eye  had  been  fractured  and  one 
of  the  bones  of  an  arm  was  broken.  It  appears  that  the  rear 
caboose  of  the  train  had  become  detached,  and  that  it  was 
found  standing  on  the  track  between  the  south  entrance  of 
the  tunnel  and  Summit  station,  200  or  300  feet  north  of 
Summit  The  track  through  the  tunnel  from  north  to  south 
and  toward  Summit  was  an  ascending  incline.  The  smoke 
from  engines  passing  through  the  tunnel  would  naturally 
collect  near  the  south  opening  and  extend  into  the  cut  south- 
ward to  where  decedent  was  found. 

At  the  conclusion  of  the  evidence  the  court  directed  a  ver- 
dict for  defendant  and  awarded  judgment  accordingly. 
This  is  an  appeal  from  such  judgment 

For  the  appellant  there  were  briefs  by  Masters,  Graves  de 
Masters,  and  oral  argument  by  R.  B.  Graves. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Edward  M.  Hyzer. 

The  following  opinion  was  filed  November  5,  1907 : 

SnsBECKSB,  J.  An  examination  of  the  evidence  at  once 
leads  to  the  inquiry :  How  did  the  decedent  come  to  his  death  t 
Appellant  insists  that  the  facts  and  circumstances  adduced 
tend  to  show  to  a  reasonable  certainty  that  he  was  struck 
by  the  detached  caboose  as  he  was  about  to  cross  the  track  in 
the  regular  course  of  the  performance  of  his  duties,  while  he 
was  going  from  his  proper  position  for  signaling  the  engineer 
on  the  south  of  the  track,  and  some  distance  from  the  tunnel, 
to  bis  appointed  station  on  the  north  of  the  track  near  the 
doors  of  the  tunnel,  there  to  await  the  arrival  of  the  next 
train.  There  is  no  direct  proof  on  the  subject.  The  claim 
is  that  the  facts  point  persuasively  to  the  conclusion  that  dece- 
dent must  have  started  from  his  usual  position  on  the  south 
of  the  track  to  recross  it  on  the  way  to  the  tunnel  doors  when 
he  was  struck  by  the  detached  caboose.  But  is  this  well 
Vol.  134— 10 
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founded?  Are  not  the  facts  and  circumstances  of  equal 
probative  force  in  support  of  the  inference  that  he  was  struck 
by  one  of  the  engines  or  the  other  caboose,  or  that  the  injury 
was  inflicted  in  some  other  and  wholly  unaccountable  way, 
or  that  his  death  was  due  to  some  purely  accidental  means, 
without  the  fault  or  neglect  of  any  one  ?  A  consideration  of 
the  situation  presented  by  the  facts  and  circumstances  leaves 
the  cause  of  decedent's  death  shrouded  in  such  imcertainty 
that  it  cannot  be  said  that  it  was  due  to  defendant's  negli- 
gence. It  devolved  on  the  plaintiff,  un^er  the  burden  of 
establishing  the  facts  at  issue,  to  produce  evidence  which 
tended  to  show  with  reasonable  distinctness  how  decedent 
came  to  his  death.  This  burden  is  not  met  by  proof  which  is 
as  consistent  with  a  theory  that  his  death  was  due  to  a  cause 
not  actionable  as  with  a  theory  that  it  was  due  to  an  action- 
able cause,  and  in  such  a  state  of  the  proof  the  case  fails  to 
come  within  the  proper  province  of  a  jury.  We  deem  the 
case  to  be  within  the  decisions  in  the  following  cases,  and 
are  persuaded  that  the  evidence  is  not  sufficient  to  warrant 
submission  of  plaintiff's  case  to  a  jury  and  that  the  nonsuit 
was  properly  granted:  Sorenson  v.  Menasha  P.  &  P.  Co.  56 
Wis.  838,  14  N-  W.  446 ;  Exjer  v.  Janesville,  101  Wis.  371, 
77  N.  W.  729;  CJiybowshi  v.  Bucyrus  Co.  127  Wis.  882, 
106  N.  W.  883,  and  cases  cited. 
By  the  Court, — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  January  8,  1908. 
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Bahitbr,  Appellant,  y&  Wsstebn  TTkion  Txlbg&aph  Cok- 
TAKY,  Bespondent 

Novemher  8,  ISOJ^^anuary  fi,  1908. 

Telegraph  companies:  Negligence:  lAaUlity  far  failure  to  correctly 
trammit  and  deliver  me$$age$:  Uncertain  and  speculative  dam^ 
ages. 

1.  Sec.  1778,  StatB.  (1898),  making  telegraph  companies  liable  for 

all  damages  occasioned  by  failure  or  negligence  in  performing 
their  duty  to  correctly  transmit  and  deliyer  messages,  has  re- 
moved, as  a  condition  of  liability,  all  necessity  that  the  com- 
pany should  have  had  in  contemplation,  or  had  any  notice  or 
suggestion  of  probability  of,  such  damages  as  are  in  fact  occar 
sioned. 

2.  In  an  action  against  a  telegraph  company  for  loss  claimed  to 

have  been  suffered  by  reason  of  nondelivery  of  a  message,  it 
is  not  necessary  to  consider  whether  there  is  anything  upon 
the  face  of  the  telegram  to  suggest  that  loss  will  be  suffered  by 
nondelivery. 

8.  Defendant  telegraph  company  failed  to  deliver  to  a  physician  a 
telegram  inquiring  whether  he  would  see  another  profession- 
ally. Held,  while  he  could  not  establish  by  his  own  testimony 
directly  that  he  would  have  made  pecuniary  gains  if  he  had 
received  the  telegram  and  was  prevented  from  so  doing  solely 
by  its  nondelivery  without  any  intervening  independent  cause, 
yet  plaintiff  might  establish  facts  from  which  the  jury  might 
legitimately  infer  a  probable  course  of  conduct  which  would 
have  secured  him  such  gains. 

4.  An  intent  already  formed  is  a  fact  just  as  much  as  any  other 
physical  fact 

6.  In  an  action  against  a  telegraph  company  by  a  physician  for 
failure  to  deliver  a  telegram  the  complaint  alleged,  among 
other  things,  that  plaintiff  was  building  up  a  practice  in  an- 
other city;  that  he  was  invited  by  the  telegram  to  come  to  that 
dty  to  see  another  professionally;  that  the  prospective  patient 
had  fully  determined  to  take  treatment  from  him,  and  that  he 
was  prevented  from  going  by  the  negligence  of  the  defendant 
Heldf  on  demurrer,  that  the  complaint  alleged  facts  sufficient 
if  established  by  evidence,  to  justify  reasonable  inference  that 
the  patient  would  have  taken  treatment  of  the  plaintiff,  and 
hence  that  the  plaintiiCf  would  have  made  pecuniary  gains. 
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6.  Such  complaint  is  not  open  to  challenge  on  demurrer  because 

the  damages  alleged  are  too  uncertain  and  speculatiye. 

7.  In  such  case,  on  the  ground  of  contract,  it  is  held  that  enough 

was  alleged  in  the  complaint  to  enable  proof  that  plaintifT 
would  at  least  have  earned  compensation  for  the  journey  for 
consultation. 

Appeal  from  an  order  of  the  circuit  court  for  Dane  oonnty : 
E.  Eay  Stevens,  Circuit  Judge.    Reversed, 

Appeal  from  order  sustaining  demurrer  to  the  complaint. 
That  instrument  allies  that  plaintiff  has  built  up  an  active 
practice  in  the  treatment  of  certain  diseases  in  and  around 
Madison,  Wisconsin,  extending  as  far  as  Chicago,  and  in 
said  business  was  well  known  to  defendant  and  its  agents 
and  employees;  that  on  April  22,  1905,  a  certain  Chicago 
man,  whose  condition  was  desperate,  learning  of  plaintiff's 
abilities,  had  decided  and  determined  to  abandon  a  trip  to 
Arizona  and  to  take  treatment  from  plaintiff  if  the  latter 
was  in  a  position  to  receive  him  therefor;  that  thereupon  he 
caused  to  be  sent  to  plaintiff  a  telegram,  signed  by  a  mutual 
acquaintance,  as  follows: 

"Englewood,  HI.,  April  22,  1905. 
"To  Mr.  Chas.  E.  Barker,  care  of  Haman  House,  Madison^, 
Wis, :  Will  you  be  in  Madison  Sunday  or  will  you  come  to 
Chicago.    Have  a  man  that  wants  to  see  you  at  once.    Wire 
me  care  Goes  Litho.  Co.  158  Adams  street. 

"J.  J.  Hansbebby.'* 

Defendant,  through  negligence,  failed  and  neglected  to 
deliver  said  message  to  the  plaintiff,  whereby  the  Chicago 
man,  receiving  no  response,  and  having  transportation  for 
Arizona  already  purchased,  left  before  plaintiff  learned  of 
his  desire  for  treatment  or  of  the  sending  of  the  telegram. 
Had  said  message  been  delivered  to  plaintiff  he  could  and 
would  have  gone  to  Chicago  in  pursuance  thereof,  and  said 
Chicago  man  would  have  returned  with  plaintiff  and  taken 
a  course  of  treatment,  as  hie  had  already  fully  determined  to 
do ;  that,  wholly  because  of  the  negligence  of  the  defendant 
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this  result  was  prevented,  to  the  pecuniary  damage  of  the 
plaintiff ;  and  also  that  the  defendant's  negligence  was  gross 
and  malicious,  wherefore  exemplary  damages  are  also 
claimed. 

For  the  appellant  there  was  a Jbrief  by  Richmond,  JacJcman 
&  Swansen,  and  oral  argument  by  S.  T.  Swanseru  They 
contended,  inter  alia,  that  the  statute  makes  no  distinction  be- 
tween the  person  sending  and  the  one  receiving  the  message. 
The  liability  is  "for  all  damage  occasioned  by  the  failure 
or  negligence.'*  Necessarily  it  is  liable  in  damages  to  the  per- 
son damaged.  Fisher  v.  IF.  U.  Tel.  Co.  119  Wis.  146,  149 ; 
17.  U.  Tel.  Co.  V.  Dubois,  128  111.  248,  21  N.  E.  4,  5 ;  W.  U. 
Tel.  Co.  V.  Adams,  75  Tex.  531,  6  L.  R.  A.  844;  Elwood  v. 
W.  U.  Tel  Co.  45  N.  T.  549,  566;  Ellis  v.  Am.  Tel  Co.  18 
Allen,  226.  It  is  not  essential  in  order  to  maintain  this 
action  that  the  message  should  show  on  its  face,  or  the  com- 
pany be  otherwise  informed,  that  loss  might  result  from  its 
nondelivery.  Fisher  v.  W.  U.  Tel  Co.  119  Wis.  146,  152, 
153 ;  Brovm  v.  C,  M.  &  St.  P.  R.  Co.  54  Wis.  342 ;  McPeek 
V.  W.  U.  Tel  Co.  107  Iowa,  356,  78  N.  W.  63;  W.  U.  Tel 
Co.  V.  Wilhelm,  48  Neb.  910,  67  N.  W.  870 ;  27  Am.  &  Eng. 
En<y.  of  Law  (2d  ed.)  1025,  1027,  1068, 1064;  Evans  v.  W. 
U.  Tel  Co.  102  Iowa,  219,  71  K  W.  219 ;  Harhness  v.  W.  U. 
Tel  Co.  73  Iowa,  190,  34  IS; .  W.  811 ;  Garrett  v.  W.  U.  Tel 
Co.  88  Iowa,  257,  49  N.  W.  88 ;  W.  U.  Tel  Co.  v.  Church, 
67  L.  R.  A.  906 ;  Postal  Tel  C.  Co.  v.  Laihrop,  131  111. 
575,  23  N.  E.  583;  Bierhaus  v.  W.  U.  Tel  Co.  8  Ind.  App. 
246,  34  N.  E.  581 ;  Herron  v.  W.  U.  Tel  Co.  90  Iowa,  129, 
57  K  W.  696 ;  Blachbum  v.  Ky.  Cent.  R.  Co.  15  Ky.  Law 
Rep.  308;  W.  U.  Tel  Co.  v.  Sheffield  &  Son,  71  Tex.  570. 
The  weight  of  authority  is  that  proof  may  be  taken  to  es- . 
tablish  what  persons  interested  in  the  telegram  would  have 
done  on  the  date  in  question.  Hartstein  v.  W.  U.  Tel  Co. 
89  Wis.  681;  Texas  &W.T.&  T.  Co.  v.  McKenzie,  36  Tex. 
Civ.  App.  178;  Paries  v.  Alta  Cal  Tel  Co.  13  Cal.  422; 
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Wallmgford  v.  W.  U.  Tel  Co,  60  S.  C.  201,  38  S.  E.  443; 
HashroucJe  v.  W.  U.  Tel.  Co.  107  Iowa,  160,  77  N.  W.  1034; 
State  Ins.  Co.  v.  Jamison,  79  Iowa,  245,  44  K  W.  871; 
U.  S.  Tel  Co.  V.  Wenger,  55  Pa.  St  262;  Sv^a/n  v.  W.  U. 
Tel  Co.  129  Fed.  318 ;  McEeeh  v.  W.  U.  Tel  Co.  107  Iowa, 
856,  78  K  W,  63 ;  Bierham  v.  W.  U.  Tel  Co.  8  Ind.  App. 
246,  34  K  E.  681 ;  Joyce,  Electrical  Law,  §§  946,  976-980 ; 
Fairley  v.  W.  U.  Tel  Co.  73  Miss.  6;W.U.  Tel  Co.  v.  Mc- 
LoAJurin,  70  Miss.  26 ;  W.  U.  Tel  Co.  v.  Longwill,  6  N.  M. 
308,  21  Pac  339.  Plaintiff  is  entitled  to  recover  exemplary 
damages.  Haherman  v.  Qasser,  104  Wis.  98,  102 ;  Pickett 
V.  Crooh,  20  Wis.  358 ;  Meibus  v.  Dodge,  88  Wis.  300 ;  27 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1080;  West  v.  W.  U. 
Tel  Co.  39  Kan.  93;  Willis  v.  W.  U.  Tel  Co.  78  S.  0.  879, 
53  S.  E.  639 ;  Ovlf,  C.  &  8.  F.  B.  Co.  v.  Levy,  69  Tex.  642, 
46  Am.  Eep.  269,  275. 

For  the  respondent  there  was  a  brief  by  A.  0.  Zimmerman, 
attorney,  Bufus  B.  Smith,  associate  attorney,  and  Geo.  H. 
Fea/rons,  of  counsel,  and  oral  argument  by  Mr.  Smith.  They 
contended,  inter  alia,  that  unless  plaintiff's  injury  was 
occasioned  in  the  legal  sense  by  the  negligence  of  the  com- 
pany there  could  be  no  recovery  at  all;  that  the  damages 
claimed  were  not  only  remote  but  speculative,  precluding  a 
recovery,  and  also  incapable  of  proof.  Postal  Tel  Cable 
Co.  V.  Barvnse,  11  Colo.  App.  328,  53  Pac  252;  Hadley 
V.  Baxendale,  9  Exch.  341 ;  Smith  v.  W.  U.  Tel  Co.  83  Ky. 
104 ;  Taliferro  v.  W.  U.  Tel  Co.  (Ky.)  54  S.  W.  825 ;  W.  U. 
Tel  Co.  V.  Linn,  87  Tex.  7 ;  Chapw4m  v.  W.  U.  Tel  Co. 
90  Ky.  265;  Walser  v.  W.  U.  Tel  Co.  114  K  C.  440,  19 
S.  E.  366;  W.  U.  Tel  Co.  v.  Connelly,  2  Willson  (Tex.)  99; 
Kinghome  v.  Montreal  Tel  Co.  Allen's  Tel.  Cases,  98; 
Primrose  v.  W.  U.  Tel  Co.  154  U.  S.  1 ;  Bichmond  H.  MiUs 
V.  W.  U.  Tel  Co.  123  Ga.  216,  51  S.  E.  290;  Bennett  v.  W. 
U.  Tel  Co.  129  Iowa,  607,  106  N.  W.  13 ;  Duncan  v.  W.  U. 
Tel  Co.  87  Wis.  173 ;  Fisher  v.  W.  U.  Tel  Co.  119  Wis. 
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146.  Plaintiff  is  not  entitled  to  exemplary  damages.  12  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  29;  Barber  v.  Eilbovm, 
16  Wis.  485 ;  MaxweU  v.  Kennedy,  50  Wis.  645 ;  Schippel 
V.  Norton,  38  Kan.  567,  572. 

Dodos,  J.  The  liability  of  telegraph  companies  for  failure 
to  perform  their  duty  to  correctly  transmit  and  deliver  mes- 
sages, whether  that  duty  result  from  a  contract  or  otherwise, 
has  been  the  subject  of  a  vast  amount  of  litigation  and  dis- 
cussion. One  question  which  has  pervaded  and  confused  a 
considerable  majority  of  the  decided  cases  has  been  elimi- 
nated by  our  statute,  sec.  1778,  Stats.  (1898),  making  them 
"liable  for  all  damages  occasioned"  by  failure  or  negligence 
in  performance  of  that  duty.  That  statute,  last  carefully 
construed  in  Fisher  v.  W.  U.  Tel.  Co.  119  Wis.  146,  96 
"N.  W.  545,  has  removed,  as  a  condition  of  liability,  all 
necessity  that  the  telegraph  company  should  have  had  in 
contemplation,  or  had  any  notice  or  suggestion  of  probability 
of,  such  damages  as  are  in  fact  occasioned. 

"It  is  only  necessary  as  to  any  particular  result  that  it  shall 
have  been  a  natural  consequence  of  the  injury,  having  re- 
gard to  the  usual  course  of  nature  and  of  cause  and  effect  in 
line  of  unbroken  physical  causation."  Fisher  v.  W.  U,  Tel. 
Co.,  supra,  p.  153. 

We  are  therefore  absolved  from  consideration  of  whether 
there  was  anything  upon  the  face  of  this  telegram  to  suggest 
that  loss  of  the  character  claimed  would  be  suffered  by  rea- 
son of  nondelivery.  Indeed,  counsel  frankly  concede  this,  as 
also  that,  upon  the  allegations  of  the  complaint,  a  legal 
wrong  was  done  plaintiff  when  defendant  in  breach  of  its 
duty,  hence  wrongfully,  deprived  him  of  the  information 
conveyed  by  the  telegram;  and  that  such  wrong  would  be 
actionable  if  any  injury  can  be  shown  to  have  resulted  with 
reasonable  certainty  and  beyond  mere  conjecture. 

The  concrete   question  with  which  we  are  confronted, 
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therefore,  is  whether  luider  the  allegations  of  this  complaint 
it  is  oonceiyable  that  evidence  may  be  given  that  might  sat- 
isfy a  jury,  not  by  conjecture,  but  by  reasonable  inferences 
from  established  facts  according  to  the  known  course  of  na- 
ture and  human  nature,  that  plaintiff  would  have  made  pe- 
cuniary gains  if  be  had  received  the  telegram,  and  was  pre- 
vented from  so  doing  solely  by  its  nondelivery  without  any 
intervening  independent  cause.  We  may  concede  that  he 
cannot  establish  this  by  his  testimony  directly  that  he  would 
have  done  one  thing  or  another,  because  that  would  be  merely 
expressing  his  opinion  upon  the  very  question  of  inference 
which  the  jury  must  answer  if  it  is  capable  of  answer  at  all. 
Sai  V.  Am.  8.  Co.  107  Wis.  19,  29,  81  N.  W.  1024.  But 
might  not  facts  consistent  with  the  allegations  of  the  com- 
plaint be  established  so  that  the  jury  might  Intimately  infer 
a  probable  course  of  conduct  ?  The  law  is  full  of  illustrations 
based  upon  inferences  as  to  future  conduct,  some  so  plain 
that  they  may  be  drawn  without  evidence  by  application  of 
mere  common  knowledge  of  human  and  natural  tendencies, 
others  needing  the  aid  of  evidence  as  to  custom,  interest,  or 
formed  intent,  and  the  like.  Allison  v.  Chandler,  11  Mich. 
542,  555.  Thus  in  Hill  v.  Am.  S.  Co.  the  inference  as  to 
what  insurance  companies  would  have  done  but  for  the  neg- 
ligence which  denied  them  the  opportunity  was  sustained  by 
the  proof  of  their  custom  under  similar  circumstances.  Loss 
of  earnings  resulting  from  tortious  injury  can  be  established 
only  by  inference  that  the  injured  person  would  work. 
1  Sedgwick,  Dam.  (8th  ed.)  §  ISO.  Loss  of  profits  can  be 
established  by  inference  from  previous  course  of  business. 
1  Sedgwick,  Dam.  (8th  ed.)  §  182.  In  Derry  v.  Flitner, 
118  Mass.  131,  defendant  wrongfully  occupied  a  place  of 
shelter  to  which  plaintiff's  vessel^  were  entitled.  Two  of 
the  latter  were  exposed  to  and  sunk  by  storm.  The  court 
sustained  inference  that  but  for  defendant's  wrong  they 
would  have  been  in  the  place  of  safety.    Damages  for  sales 
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induced  by  tort  are  allowed  merely  on  proof  that  sales  could 
hay©  been  made  at  higher  prices,  the  inference  being  drawn 
wifliont  evidence  that  plaintiff  would  have  so  sold.  Pepper 
V.  W.  TJ.  Tel.  Co.  87  Tenn.  564,  11  S.  W.  783 ;  Potter  v. 
Necedah  L.  Co.  105  Wis.  25,  80  N.  W.  88,  81  K  W.  118. 
On  the  inference  that  a  minor  child  would  assist  needy  par- 
ents after  majority  damages  are  allowed.  Potter  v.  C.  &  N. 
W.  JB.  Co.  21  Wis.  372.  Such  illujstrations  of  the  drawing 
of  inferences  as  to  what  would  have  happened  but  for 
wrongful  prevention  might  be  multiplied  without  limit. 
'No  good  reason  is  apparent  why  the  same  principle  of 
reasonable  probability  may  not  be  shown  against  a  tele- 
graph company  which  wrongfully  withholds  information 
as  well  as  in  the  ordinary  run  of  cases,  and  yet  there  are 
several  cases  cited  by  the  respondent  which  exclude  damages 
in  such  case  which  would  be  considered  entirely  relevant  if 
they  resulted  from  a  conspiracy  or  trespass.  An  examination 
of  these  cases,  however,  will  show  almost  uniformly  that  the 
matter  is  complicated  by  the  application  of  the  rule  in  Hod- 
ley  V.  Baxendcde,  9  Exch.  341,  which  requires  the  damages 
to  have  been  within  the  reasonable  contemplation  of  the  par- 
ties, a  rule  which,  as  stated,  has  no  application  to  the  pres^ 
ent  case.  The  plaintiff  here  is  entitled  to  damages  the  same 
as  if  he  were  intercepted  after  he  had  received  this  telegram 
by  an  assault  or  other  tort  which  disabled  him  from  acting  in 
response  thereto.  The  complaint  alleges  him  to  have  been 
building  up  a  practice  in  Chicago,  That  is  a  fact,  of  course, 
if  it  can  be  proved.  He  was  invited  to  come  to  Chicago  to 
see  a  man  professionally.  Is  it  beyond  the  realm  of  reason- 
able inference  that  he  would  have  responded  to  this  call? 
Again,  it  is  alleged  that  the  patient  in  Chicago  had  fully  de- 
termined to  take  treatment  with  him.  Such  an  intent  al- 
ready formed  is  a  fact  just  as  much  as  any  other  physical 
fact  1  Jones,  Ev.  §  167 ;  Bowe  v.  Cage,  127  Wis.  245,  106 
N.  W.  1074.    Nothing  is  better  established  in  the  law  than 
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that  when  a  settled  design  is  proved  to  exists  i.t  is  a  legiti- 
mate inference  that  it  will  be  persisted  in  and  acted  upon, 
tinless  it  appear  that  there  is  some  supervening  obstacle. 
1  Wigmore,  Ev.  §§  102,  112.  We  think  such  fact,  if  estab- 
lished, sufficient  to  justify  reasonable  inference  that  he  would 
have  taken  treatment  with  plaintiff.  Of  course  the  fact  that 
plaintiff  would  have  made  gains  from  such  treatment  could 
be  proved  if  it  is  not  inferable  without  proof.  The  trial 
court  in  his  opinion  conceded  that,  if  the  telegram  would 
have  either  made  a  contract  or  enabled  plaintiff  to  make  one 
by  his  own  act,  then  such  a  degree  of  certainty  of  conduct 
would  be  attained  as  might  justify  recovery.  This  assumes 
the  fallacy  that  the  obligation  of  a  contract  is  the  only  prov- 
able motive  sufficiently  certain  to  affect  human  conduct  to 
justify  the  inference  that  it  would  do  so.  This  is^  of  course, 
not  true,  for  the  great  majority  of  human  acts  follow  other 
motives  and  obligations  quite  as  surely.  A  man  threatened 
with  death  and  offered  an  escape  has  as  strong  motive  to 
grasp  at  it  as  if  he  had  previously  contracted  to  do  so.  A 
struggling  physician  or  lawyer  tendered  a  fee  needs  no  con- 
tract to  induce  him  to  accept  it  While  the  law  undoubtedly 
takes  special  cognizance  of  contract  duties,  and  does  infer 
that  they  will  be  performed  in  absence  of  any  showing  to  the 
contrary,  it  equally  as  well  infers  that  other  motives  will 
induce  people  to  act.  But  even  on  this  narrower  ground  of 
contract  we  think  there  is  enough  alleged  in  the  complaint  to 
enable  proof  that  plaintiff  would  at  least  have  earned  com- 
pensation for  the  journey  for  consultation.  It  is  alleged  that 
this  telegram  was  sent  to  plaintiff  at  the  request  of  the  pros- 
pective patient.  If  so,  why  would  not  the  party  have  been 
bound  to  pay  for  a  professional  response  thereto?  Our 
attention  is  of  course  urged  to  Fisher  v.  W.  U.  Tel.  Co.  119 
Wis.  146,  96  N.  W.  545,  as  an  illustration  of  the  exclusion 
of  damages  as  too  uncertain.  There,  it  must  be  borne  in 
mind,  the  court  had  before  it  all  the  evidence.    Here  we  hav© 
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merely  a  complaint  which  must  be  construed  most  favorably 
to  the  plaintiff,  and  we  must  consider  the  case  upon  the  most 
favorable  state  of  evidence  possible  under  it  In  the  Fisher 
Case  the  parties  by  virtue  of  the  telegram  merely  severed 
all  negotiation,  and  it  was  held  that  it  was  entirely  prob- 
lematical on  the  proof  whether  they  would  renew  negotia- 
tion or  not.  Here  the  telegram  invited  relations  and  con- 
tact, and,  if  it  can  be  proved  under  the  rules  above  stated 
that  the  result  of  such  contact  would  have  been  the  gain- 
ing of  profits  by  the  plaintiff,  we  are  satisfied  that  he  should 
be  given  an  opportunity  to  prove  it.  This,  we  think,  is  in 
accordance  with  the  great  weight  of  authorities  elsewhere,  ex- 
cept as  they  are  permeated,  and  the  view  of  the  court  con- 
trolled, by  the  rule  that  the  results  must  have  been  within  con- 
templation. We  shall  not  extend  this  opinion  by  a  review 
of  those  cases.  Suffice  it  to  cite  a  few  of  them :  W,  U.  Tel. 
Co.  V.  Collins,  45  Kan.  88,  96,  25  Pac.  167;  W.  U.  Tel. 
Co.  V.  Landis  (Pa.)  12  Atl.  467;  W.  U.  Tel.  Co.  v.  Mc- 
Laurin,  70  Miss.  26,  13  South.  36;  HasbroucJe  v.  W.  U. 
Tel.  Co.  107  Iowa,  160,  77  N.  W.  1034;  McPeeh  v.  W.  U. 
Tel.  Co.  107  Iowa,  356,  78  N.  W.  63 ;  Texas  &  W.  T.  £  T. 
Co.  V.  McKenzie,  36  Tex.  Civ.  App.  178,  81  S.  W.  581; 
Parks  V.  Alia  Cal.  Tel.  Co.  13  Cal.  422 ;  Wallingford  v.  W. 
U.  Tel.  Co.  60  S.  0.  201,  38  S.  E.  443,  629;  Svmn  v.  W.  U. 
Tel.  Co.  129  Fed.  818. 

By  the  Court. — Order  appealed  from  is  reversed,  and 
cause  remanded  with  directions  to  overrule  the  demurrer. 
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MxYXB  and  another,  Plaintiffs  in  error,  vs.  Thjb  State,  De- 
fendant in  error. 

Noveml>er  SO,  1907— January  8, 1908. 

Food:  ImitoHon  hutter:  Evidence:  Statutes:  Construction:  Police  reg- 
ulations: "Colore*  Acquittal:  Scienter. 

1.  Under  sec  4607c,  Stata.  (1898),  aa  amended  by  cb.  151,  Laws  of 
1901  (denouncing  a  penalty  upon  any  person  who  shall  sell, 
etc.,  any  article,  product,  or  compound  made  whoUy  or  in  part 
of  any  fat  oil  or  oleaginous  substance  or  compound  thereof,  not 
produced  from  unadulterated  milk  or  cream  from  the  same, 
and  without  the  admixture  of  any  fat  foreign  to  said  milk  or 
cream,  which  shall  be  in  imitation  of  yellow  butter  produced 
from  such  milk  or  cream  with  or  without  coloring  matter), 
the  prohibitory  and  descriptiye  words  of  the  statute  are  not 
enlarged  by  the  further  provision:  "Nothing  in  this  section 
shall  be  construed  to  prohibit  the  manufacture  or  sale  of  oleo- 
margarine in  a  separate  and  distinct  form  and  in  such  manner 
as  will  advise  the  consumer  of  its  real  character,  and  free  from 
coloration  or  ingredient  that  causes  it  to  look  like  butter." 

i.  Such  portion  of  the  statute  relating  to  oleomargarine,  in  con- 
nection with  other  statutes  relating  to  the  same  subject  matter* 
is,  however,  an  aid  in  determining  upon  what  particular  ground 
of  police  regulation  the  statute  is  founded. 

S.  Such  statute  relating  to  oleomargarine  is  held  to  be  a  police 
regulation  respecting  public  safety,  that  is,  relating  to  the  pre- 
vention of  frauds  or  imposition  and  not  to  the  public  health. 

4.  The  words   "yellow   butter"   in   sec.   4607c,   Stats.    (1898),   as 

amended  by  ch.  151,  Laws  of  1901,  are  used  in  their  popular, 
rather  than  their  trade  or  technical,  sense,  and  define  them- 
selves. 

5.  Yellow  butter  does  not  mean  all  kinds  of  butter,  and  hence  it 

is  error  in  a  prosecution  under  sec.  4607c,  Stats.  (1898),  as 
amended  by  ch.  151,  Laws  of  1901,  to  instruct  the  jury:  "But- 
ter, that  is  natural  butter,  as  is  shown  by  the  undisputed  tes- 
timony in  this  case  and  as  is  a  matter  of  common  knowledge, 
varies  in  the  degree  of  yellow  from  light  straw  color  in  winter 
to  a  rich  light  orange  yellow  in  the  summer.  CJolored  butter 
varies  from  a  shade  of  yellow  somewhat  more  pronounced  thaa 
the  natural  color  of  winter  butter  to  shades  higher  than  the 
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highest  natural  color  of  summer  hutter;  and  all  these  shades 
of  yellow  in  butter  come  within  the  protection  of  this  law» 
and  it  is  equally  forbidden  to  sell  oleomargarine  in  imitation 
of  the  lightest  shade  of  yellow  butter,  colored  or  uncolored,  as 
It  is  of  the  most  pronounced  or  intermediate  shades." 

6.  In  a  prosecution  under  sec.  4607c,  Stats.  (1898),  as  amended  by 

ch.  151.  Laws  of  1901,  it  is  error  to  permit  a  witness  to  answer 
questions  how  the  article  sold  by  plaintiffs  in  error  compared 
.  In  color  with  butter  manufactured  in  the  vicinity  for  named 
foreign  markets,  and  whether  it  would  pass  such  markets  so 
far  as  color  was  concerned. 

7.  In  a  prosecution  under  sec.  4607c,  Stats.  (1898),  as  amended  by* 

ch.  151,  Laws  of  1901,  the  inquiry  is  twofold:    (1)   Does  the 
.  compound  in  question  come  within  the  prohibition  of  the  stat- 
ute?    (2)  Did  the  accused  sell,  ship,  consign,  etc.,  this  com- 
pound? 

8.  In  a  prosecution  under  sec.  4607c,  Stats.  (1898),  as  amended  by 

ch.  151,  Laws  of  1901,  if  the  article  claimed  to  be  in  yiolation  of 
the  statute  Is  In  imitation  of  yellow  butter,  it  is  immaterial 
whether  such  imitation  is  brought  about  by  the  addition  of  a 
dye  or  by  the  selection  of  Ingredients. ' 

9.  Color  is  the  impression  given  to  the  eye  by  lines  of  light  of  vari- 

ous rates  of  vibration. 

10.  The  words  "which  shall  be  In  imitation  of,**  used  in  sec.  4607c 
Stats.  (1898),  as  amended  by  ch.  151,  Laws  of  1901,  in  describ- 
ing the  contraband  compound,  imply  a  conscious  Imitation  In 
the  manufacture  thereof. 

[IL  Sec.  4607c,  Stats.  (1898),  as  amended  by  ch.  151,  Laws  of  1901, 
contains  no  words  indicating  that  the  prohibited  acts  must  have 
been  knowingly  or  wilfully  done.  What  would  be  the  conse- 
quence to  one  who  sold  or  shipped  in  entire  ignorance  of  the 
fact  that  the  article  was  not  butter  and  who  had  no  intention 
to  sell  or  ship  any  compound  in  imitation  of  yellow  butter,  not 
determined.] 

12.  In  a  prosecution  under  sec.  4607c,  Stats.  (1898),  as  amended  by 
ch.  151,  Laws  of  1901,  it  is  not  error  to  refuse  to  direct  a  ver- 
dict of  acquittal  when  there  was  evidence  from  which  the  jury 
would  be  authorized  to  infer  conscious  Imitation  In  the  manu- 
facture of  the  compound;  and  that  the  accused  had  knowledge 
that  the  compound  was  not  butter,  and  In  fact  sold  or  shipped  it. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Jef- 
feraon  county:  Qbobgb  Gbimm^  Circuit  Judge.    Reversed. 
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Error  to  review  the  conviction  of  the  plaintiffs  in  error. 
The  information  charged  that  the  plaintiflFs  in  error  (here- 
inafter called  defendants)  at  the  county  of  Jefferson  did 
unlawfully,  by  themselves,  their  agents  and  servants,  have 
in  their  possession  with  intent  to  sell,  and  did  offer  and  ex- 
pose for  sale,  and  did  sell,  a  certain  article,  product,  and 
compound  which  was  made  partly  out  of  fat  oil  and  oleagi- 
nous substances  and  partly  out  of  a  compound  thereof,  and 
neither  the  said  article,  product,  or  compound,  nor  the  said 
fat  oil  and  oleaginous  substance,  nor  the  said  compound 
thereof  was  produced  from  unadulterated  milk  or  from 
cream  and  unadulterated  milk,  and  said  article,  product,  and 
compound  and  said  substance  of  said  compound  contained 
the  admixture  and  addition  of  fat  foreign  to  unadulterated 
milk  and  foreign  to  unadulterated  cream,  and  said  article, 
product,  or  compoxmd  was  then  and  there  in  imitation  of 
yellow  butter,  with  or  without  the  coloring  matter,  such 
butter  being  produced  from  said  unadulterated  milk  or  cream 
from  the  same,  etc.;  that  said  article  was 'in  fact  oleomar- 
garine and  in  imitation  of  yellow  butter,  etc  There  was  a 
verdict  of  guilty,  and  certain  specific  errors  hereinafter 
noted  are  assigned  in  the  reception  and  rejection  of  evidence, 
in  refusing  to  direct  a  verdict  of  not  guilty,  and  in  instructing 
the  jury. 

Among  other  references  plaintiffs  in  error  cited  the  fol- 
lowing: State  ex  rel.  8.  B.  &  L.  M.  8.  0.  &  H.  Co.  v. 
CommWs,  34  Wis.  162 ;  Mims  v.  U.  8.  15  Pet.  423,  4  Rose's 
Notes,  121;  Cliff  v.  U.  8.  195  U.  S.  15&,  25  Sup.  Ct  1; 
Brown  v.  C.  &  N.  W.  B.  Co.  102  Wis.  137,  77  N.  W.  748, 
78  N.  W.  771;  Plumley  v.  Massachusetts,  155  U.  S.  461, 
15  Sup.  Ct.  154;  sec  4607c?,  Stats.  (1898);  Louisville  & 
N.  B.  Co.  V.  Comm.  99  Ky.  132,  35  S.  W.  129,  33  L.  R.  A. 
209  ;L.  <6N.  B.  Co.  v,  B.  B.  Common,  19  Fed.  679 ;  B.  B. 
Common  Cases,  116  U.  S.  307,  336,  6  Sup.  Ct  334,  38S. 
1191 ;  Tozer  v.  U.  8.  52  Fed.  917 ;  Ticlc  Wo  v.  Hopkins,  118 
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U.  S.  356,  6  Sup.  Ct.  1064;  State  ex  ret  Milwaukee  Med. 
Coll  V.  ChUtenden,  127  Wis.  468,  107  N.  W.  500;  TFis. 
Keeley  Inst.  Co.  v.  Milwaukee  Co.  95.  Wis.  153,  70  K  W.  68 ; 
C,  B.  &  Q.  B.  Co.  p.  People  ex  rel.  Drainage  Commas,  200 
U.  S.  561,  26  Sup.  Ct  341 ;  McCray  v.  U.  8. 195  U.  S.  27,  24 
Sup.  Ct  769 ;  SclwUenherger  v.  Permsylvania,  171  TJ.  S.  1, 
18  Sup.  Ct  757;  PoweU  v.  Pennsylvama,  127  U.  S.  678, 
8  Sup.  Ct  992 ;  Lochner  v.  New  York,  198  U.  S.  45,  26 
Sup.  Ct  539 ;  Mugler  v.  Kansas,  123  TJ.  S.  623,  8  Sup.  Ct. 
273;  Collins  v.  New  Hampshire,  171  U.  S.  30,  18  Sup. 
Ct  768 ;  Tiedeman,  Police  Power,  510 ;  Lawton  v.  Steele, 
152  TJ.  S.  133,  14  Sup.  Ct  499;  Holden  v.  Hardy,  169 
TJ.  S.  866,  18  Sup.  Ct  883;  sec.  4607e,  Stats.  (1898). 

Among  other  references  defendant  in  error  cited  the 
following:  Sec  4607(?,  Stats.  (1898) ;  Leisy  v.  Hardin,  135 
TJ.  S.  100,  10  Sup.  Ct  681;  CapUal  City  D.  Co.  v.  Ohio, 
183  TJ.  S.  238,  22  Sup.  Ct  126;  In  re  BaJirer,  140  TJ.  S. 
545,  11  Sup.  Ct  865;  Act  May  9,  1902,  cL  784,  32  Stats, 
at  Large,  193  [TJ.  S.  Comp.  Stats.  Supp.  1907,  p.  636]  ; 
Harrington  v.  Smith,  28  Wis.  43;  State  v.  Shove,  96  Wis. 
1,  70  K  W.  312;  Chippewa  B.  Co.  v.  Durand,  122  Wis.  85, 
99  X.  W.  603;  Canterbury  v.  N.  W.  Mut.  L.  Ins.  Co.  124 
Wis.  169,  102  N.  W.  1096;  Lehmann  v.  Farwell,  95  Wis. 
185,  70  K  W.  170;  Von  Rueden  v.  State,  96  Wis.  671,  71 
K  W.  1048 ;  Brown  v.  C.  £  N.  W.  E.  Co.  102  Wis.  137,  77 
N.  W.  748,  78  N.  W.  771;  State  v  HaHfiel,  24  Wis.  GO; 
Clark,  Crim.  Law,  68,  70;  U.  S.  v.  Antlwny,  11  Blatchf. 
200;  Douglass  v.  State,  4  Wis.  387;  Hammxm  v.  State,  70 
Wis.  448,  36  K  W.  1;  Barnard  v.  State,  88  Wis.  656,  60 
N.  W.  1058;  Spear  v.  Sweeney,  88  Wis.  545,  60  N.  W. 
1060. 

Charles  Quarles,  for  the  plaintiffs  in  error. 

For  the  defendant  in  error  there  was  a  brief  si^ed  by 
OKn  £  BvJtler  and  L.  E.  Gettle,  of  counsel,  and  oral  argu- 
ment by  J.  M.  Olin, 
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Timlin,  J.  Sec.  4607c^  Stats.  (1898),  as  amended  by  ch. 
151,  Laws  of  1901,  "under  which  the  defendants  were  con- 
victed, and  so  far  as  material  here,  provides  that  any  person 
who  "shall  by  himself,  his  agent  or  servant^  render  or  manu- 
facture, sell  or  solicit  or  accept  orders  for,  ship,  consign,  offer 
or  expose  for  sale,  or  have  in  possession  with  intent  to  sell, 
any  article,  product  or  compound  made  wholly  or  partly  out 
of  any  fat  oil  or  oleaginous  substance  or  compound  thereof, 
not  produced  from  unadulterated  milk  or  cream  from  the 
same,  and  without  the  admixture  or  addition  of  any  fat 
foreign  to  said  milk  or  cream,  which  shall  be  in  imita- 
tion of  yellow  butter  produced  from  such  milk  or  cream  with 
or  without  coloring  matter,"  shall  be  J)unished,  etc  "Nothing 
in  this  section  shall  be  construed  to  prohibit  the  manufacture 
or  sale  of  oleomargarine  in  a  separate  and  distinct  form  and 
in  such  manner  as  will  advise  the  consumer  of  its  real  charax)- 
ter,  and  free  from  coloration  or  ingredient  that  causes  it  to 
look  like  butter." 

We  cannot  consider  the  last-quoted  sentence  as  enlarging  in 
any  degree  the  preceding  prohibitory  or  descriptive  words  of 
the  statute.  Manufacturing,  selling,  or  having  in  possession 
with  intent  to  sell  a  described  product  is  prohibited.  Follow- 
ing this  by  a  provision  that  the  preceding  words  shall  not  be 
construed  to  prohibit  the  manufacture  or  sale,  etc,  of  oleo- 
margarine in  a  certain  manner  and  of  a  certain  kind  merely 
indicates  that  in  the  exercise  of  abundant  caution  the  legisla- 
ture forbade  the  extension  of  the  prohibitive  mandate  of  the 
statute  so  as  to  take  in  or  include  that  which  is  described  as 
excluded.  There  is  a  common  form  of  expression  often  found 
in  statutes  and  other  writings  where  a  general  word  or  words 
followed  by  an  excepted  thing  or  instance  is  somewhat  broad- 
ened by  such  exception  because  of  the  inference  that  the  ex- 
ception noted  is  the  only  exception.  But  the  form  of  expreQ- 
sion  under  consideration  is  not  within  that  rule.  This  last 
sentence  may,  however,  in  connection  with  other  .statutes  re- 
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lating  to  the  same  subject  matter,  such  as  sec.  4:Q07dj  Stats. 
(1898),  perform  some  office  as  an  aid  in  construction;  that  is 
to  say,  in  determining  upon  what  particular  ground  of  police 
regulation  these  statutes  are  founded,  and  whether  or  not  the 
legislature  intended  to  recognize  as  lawful  in  this  state  the 
manufacture,  possession,  and  sale  of  oleomargarine  as  a  com- 
modity subject  to  the  regulations  found  in  the  statutes. 

It  is  established  by  the  evidence  and  conceded  upon  the 
argument  that  the  oleomargarine  in  question  is  a  healthful 
food  product  compounded  of  oleo  oil  extracted  from  beef  tal- 
low, neutral  lard,  cotton-seed  oil,  and  salt.  The  statutes  re- 
ferred to  recognize  the  right  to  manufacture,  sell,  and  deal 
in  this  product  The  question  whether  the  legislature  pos- 
sesses the  power  to  forbid  its  manufacture,  sale,  or  use  in  this 
state  is  not  before  us.  It  being  conceded  that  the  product  con- 
tains no  ingredient  injurious  or  dangerous  to  health,  and  the 
statutes  containing  proyisions  recognizing  the  right  to  sell, 
but  requiring  the  seller  to  disclose  the  nature  of  the  article 
sold,  and  forbidding  the  product  to  be  in  imitation  of  yellow 
butter,  it  must  follow  that  this  police  regulation  respecting  the 
manufacture  and  sale  relates,  not  to  the  public  health,  but  to 
the  public  safety,  that  is,  to  the  prevention  of  frauds  or  impo- 
sition. The  statute  must  be  construed  accordingly.  It  was 
known  to  the  legislature  when  this  law  was  enacted  that  butter 
varies  in  color  from  nearly  white  to  yellow.  The  compound 
prohibited  is  only  that  kind  of  oleomargarine  which  shall  be 
in  imitation  of  yellow  butter.  The  statute  apparently  recog- 
nizes the  right  of  a  producer  of  whitish  or  lightrcolored  butter 
to  escape  from  the  competition  of  oleomargarine  by  dyeing 
his  butter  yellow.  This  has  some  bearing  upon  the  construc- 
tion of  the  statute.  But  the  same  statute  authorizes  the  sale 
of  oleomargarine  unless  it  shall  be  in  imitation  of  yellow  but- 
ter. The  words  "yellow  butter''  require  no  definition  to  ex- 
plain their  meaning.  They  are  used  in  this  statute  in  the 
popular,  rather  than  in  any  trade  or  technical,  sense.  They 
Vol.  134  —  11 
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define  themselves  And  first  of  all  it  must  be  obvious  that 
yellow  butter  does  not  mean  all  kinds  of  butter.  Yet  the 
trial  court  instructed  the  jury  as  follows: 

^^Butter^  that  is,  natural  butter,  as  is  shown  by  the  undis- 
puted testimony  in  this  case  and  as  is  a  matter  of  common 
knowledge,  varies  in  the  degree  of  yellow  from  light  straw 
color  in  winter  to  a  rich  light  orange  yellow  in  the  simmier. 
Colored  butter  varies  from  a  shade  of  yellow  somewhat  more 
pronounced  than  the  natural  color  of  winter  butter  to  shades 
higher  than  the  highest  natural  color  of  summer  butter;  and 
all  these  shades  of  yellow  in  butter  come  within  the  protec- 
tion of  this  law,  and  it  is  equally  forbidden  to  sell  oleomar- 
garine in  imitation  of  the  lightest  shade  of  yellow  butter, 
colored  or  uncolored,  as  it  is  of  Hie  most  pronounced  or  inter- 
mediate shades.'^ 

Here  the  jury  are  informed  that  natural  butter,  as  a  matter 
of  common  knowledge,  varies  between  certain  shades  of  yel- 
low. This  must  have  been  understood  by  the  jury  to  mean  all 
natural  butter.  This  is  the  ordinary  and  natural  import  of 
the  language.  It  may  be  that  there  is  no  purely  white  butter, 
and  that  placed  alongside  of  white  paint  the  whitest  butter 
would  show  a  yellow  tinge,  and  it  may  be  that  light  straw  color 
approximates  white  but  never  quite  reaches  it.  But  after 
having  assumed  this  to  be  true  and  after  having  thus  described 
butter  generally,  when  the  court  diarged  the  jury  that  it  was 
forbidden  to  sell  oleomargarine  in  imitation  of  the  lightest 
shade  of  yellow  butter,  colored  or  uncolored,  as  much  as  it 
was  forbidden  to  sell  it  in  imitation  of  the  most  pronounced 
or  intermediate  shades,  he  added  to  the  statute  something  not 
found  therein,  and  it  laid  down  a  rule  of  law  which,  if  fol- 
lowed by  this  court,  would  go  fax  to  convict  the  lawmakers  of 
having,  under  pretense  of  making  a  police  regulation  to  pre- 
vent fraud,  enacted  a  law  to  exclude  all  competition  of  oleo- 
margarine with  all  kinds  of  butter.    This  was  error. 

We  are  also  convinced  that  the  trial  court  erred  in  the  re- 
ception of  evidence.    After  the  witness  W.  D.  Hoard  testified 
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that  he  was  familiar  with  the  shade  of  yellow  butter  that  is 
mairaf actured  and  sold  in  Wisconsin  for  the  markets  of  Chi- 
cago, Elgin,  and  New  York,  he  was  shown  the  oleomargarine 
in  which  the  defendants  had  been  dealing  and  which  was 
offered  and  received  in  evidence  as  Exhibit  A,  and  asked:  "Q. 
How  does  that  article,  Exhibit  A,  'compare  in  color  with  the 
color  of  butter  that  is  manufactured  here  in  this  part  of  the 
state  for  those  markets  ?"  An  objection  to  this  question  was 
overruled,  and  we  consider  that  ruling  erroneous  for  reasons 
to  be  given.  The  witness  J.  G.  Moore  was  asked :  "Q.  I  will 
ask  you  to  state  in  your  judgment  whether  Exhibit  A  would 
pass  as  far  as  color  is  concerned  for  the  markets  of  Elgin, 
New  York,  Milwaukee,  and  Chicago?'^  There  was  similar 
error  in  overruling  an  objection  to  this  question.  The  sam- 
ples of  cotton-seed  oil,  Exhibit  7,  light-colored  oleo  oil,  Exhibit 
8,  yellow  oleo  oil.  Exhibit  9,  and  neutral  lard.  Exhibit  10, 
were  properly  received  in  evidence,  because  the  testimony  of 
the  witnesses  positively  identified  them  as  such  oils  and  lard, 
and  it  was  shown  they  were  ingredients  entering  into  the 
manufacture  of  oleomargarine  generally  and  of  the  article  in 
question.  The  experimental  Exhibits  F  and  G  were  also  prop- 
erly admitted  in  evidence,  and  the  same  is  true  of  Exhibits 
H  and  11.  The  inquiry  in  a  criminal  prosecution  under  this 
statute  may  for  the  purpose  of  analysis  be  divided  into  two 
branches:  (1)  Does  the  compound  in  question  come  within 
the  prohibition  of  the  statute  ?  (2)  Did  the  accused  sell,  ship, 
consign,  etc.,  this  compound  ? 

1.  With  referenxse  to  the  first  branch  of  the  inquiry,  viz. : 
Is  the  article  in  question  an  article,  product,  or  compound 
made  wholly  or  partially  out  of  any  fat  oil  or  oleaginous  sub- 
stance not  the  product  of  milk  or  cream,  and  which  is  in  imi- 
tation of  yellow  butter  ?  It  does  not  tend  to  establish  the  af- 
firmative of  this  simple  issue  of  fact,  but  rather  to  confuse 
it,  when  evidence  is  offered  to  show  how  the  article  in  ques- 
tion compares  in  color  with  the  color  of  butter  that  is  manu- 


Digitized  by 


Google 


164         SUPREME  COURT  OF  WISCONSIN.      [Jan. 
Meyer  v.  State,  134  Wis.  150. 

factured  in  this  part  of  the  state  for  the  markets  of  Chicago, 
Elgin,  and  New  York.  The  article  is  to  be  compared  with 
yellow  butter  by  direct  testimony  of  any  person  who  is  able 
to  testify  on  the  subject,  and  that  will  include  all  ordinary 
witnesses  except  those  who  show  affirmatively  their  lack  of 
knowledge  or  some  degree  of  color  blindness.  These  reasons 
exclude  any  evidence  in  regard  to  whether  or  not  the  article 
in  question  would  pass  as  far  as  color  is  concerned  for  the 
markets  of  Elgin,  Chicago,  Milwaukee,  and  New  York,  or  in 
any  other  market  Such  evidence  tends  to  lead  the  jury  away 
from  the  true  point  of  inquiry,  and,  having  received  the  sanc- 
tion of  the  court  by  his  ruling  admitting  it  and  thereafter  in 
the  charge  to  the  jury,  must  be  deemed  to  have  had  a  prej- 
udicial effect  The  jury  were  thus  led  to  compare  the  article 
or  compound  in  question,  not  with  the  terms  of  the  statute, 
but  with  some  rule  or  criterion  not  found  in  the  statute.  It 
would  be  adding  to  the  statute  to  construe  it  as  prohibiting  the 
sale  of  a  compound  in  imitation  of  any  very  light  shade  of 
yellow  butter  or  in  imitation  of  some  shade  of  yellow  butter 
which  met  the  demands  of  the  market  or  the  standard  of  the 
operators  at  Elgin  or  elsewhere,  if  such  shade  or  standard  was 
not  in  fact  yeUow  butter  within  the  plain  and  popular  mean- 
ing of  these  terms.  If  such  standard  was  yellow  butter  within 
the  ordinary  and  popular  meaning  of  these  terms,  then  the 
evidence  was  immaterial  but  misleading. 

One  of  the  contentions  of  plaintiffs  in  error  is: 

"The  court  erred  in  instructing  the  jury  that,  although  the 
color  of  Exhibit  A  was  produced  solely  by  its  ingredients, 
they  were  to  consider  the  claim  made  by  the  state  'that  the  in- 
gredients were  so  selected  and  used  in  the  manufacture  of  the 
oleomargarine  sold,  in  such  manner  and  in  such  quantities 
and  proportion  ajs  to  produce  the  oleomargarine  so  sold 
which  was  then  and  there  in  imitation  of  yellow  butter.' " 

The  question  whether  the  article  sold  by  the  defendants 
was  the  identical  thing  which  is  contraband  by  statute  must 
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be  determiiied  by  the  testimony  of  witnesses  who  have  seen  it 
or  by  the  testimony  of  witnesses  aided  by  an  inspection  of  the 
article  itself,  and  its  resemblance  to  yellow  butter  is  a  factor 
in  such  determination.  If  the  article  is  in  imitation  of  yel- 
low butter,  it  matters  not  whether  such  imitation  is  brought 
about  by  the  addition  of  a  dye  or  by  the  selection  of  ingre- 
dients. Color  is  the  impression  given  to  the  eye  by  lines  of 
light  of  various  rates  of  vibration.  The  reason  for  the  natural 
color  of  bodies  is  a  difficult  subject  and  one  that  is  scarcely 
yet  understood.  It  has  perhaps  some  relation  to  the  molec- 
ular or  atomic  structure  of  such  bodies,  but  there  is  no  scien- 
tific distinction,  so  far  as  producing  color  is  concerned,  be- 
tween imitating  or  producing  color  by  the  addition  of  an 
ingredient  known  as  a  dye  and  added  for  the  purpose  alone 
of  producing  a  given  color  and  the  selection  and  addition  of 
an  ingredient  which  performs  the  same  coloring  function  but 
at  the  same  time  adds  other  qualities  to  the  compound.  The 
words  "which  shall  be  in  imitation  of,"  used  in  describing  the 
contraband  compound,  imply  a  conscious  imitation  in  the 
manufacture  thereof.  If  one  forming  a  compound  of  several 
ingredients  knowingly  select  and  use  an  ingredient  which  im- 
parts to  the  compound  the  color  of  yellow  butter,  he  having 
choice  of  ingredients,  he  will  have  made  his  compound  in 
imitation  of  yellow  butter  just  as  well  as  if  he  selected  a  dye. 
There  is,  however,  this  difference,  viz.,  proof  of  the  presence 
of  the  dye,  which  can  have  no  other  function  than  that  of 
producing  color,  shows  the  conscious  imitation  quite  clearly, 
while  proof  of  the  selection  of  the  ingredients  which  pro- 
duced the  color  of  yellow  butter,  the  person  selecting  having 
a  choice  of  ingredients,  is  a  fact  from  which  the  jury  is  au- 
thorized to  infer  a  conscious  imitation  notwithstanding  such 
ingredient  so  selected  has  other  qualities  or  is  in  one  of  its 
forms  or  in  one  of  its  colors  a  necessary  ingredient  of  oleo- 
margarine. Whether  or  not  the  article  in  question  is  in  imita- 
tion of  yellow  butter  cannot  be  determined  alone  by  its  re- 
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semblance  to  yellow  butter,  but  resemblance  aided  by  evi- 
dence of  the  existence  of  a  dye  as  one  of  its  ingredients, 
or  resemblance  aided  by  evidence  of  the  existence  of  avail- 
able necessary  ingredients  which  will  not  impart  to  the 
compound  the  color  of  yellow  butter  and  of  the  existence  of 
other  available  ingredients  which  will  impart  to  the  com- 
pound the  color  of  yellow  butter,  may  be  considered  by  the 
jury  as  establishing  or  tending  to  establish  conscious  imita- 
tion by  selection  of  ingredients.  What  is  yellow  butter  and 
whether  the  article  in  question  is  in  imitation  of  yellow  butter 
are  questions  of  fact  The  trial  in  the  circuit  court  digressed 
far  from  these  simple  and  sufficient  inquiries. 

2.  Did  the  accused  sell,  ship,  etc.  ?    Upon  this  branch  of 
the  inquiry  different  questions  arise.     The  statute  declares 
unlawful  the  mere  act  of  selling,  shipping,  etc,  the  unlawful 
compound,  and  contains  no  words  to  indicate  that  such  sale 
or   shipment  must  have  been  knowingly  or  intentionally 
made.    What  would  be  the  jconsequence  of  a  sale,  shipment, 
etc,  by  one  who  was  entirely  ignorant  of  the  fact  that  the 
compound  was  not  butter  and  had  no  intention  to  sell  or 
ship  oleomargarine  or  any  other  compound  in  imitation  of 
butter  we  do  not  determine,  because  no  such  question  is  be- 
fore the  court     But  upon  the  error  assigned  in  refusing  to 
direct  a  verdict  of  acquittal  we  are  required  to  pass  upon  the 
question  whether  there  was  in  the  case  at  bar  a  prima  facie 
case  made  against  the  accused,  and  we  think  there  was,  be- 
cause there  was  evidence  from  which  the  jury  was  authorized 
to  infer  conscious  imitation  in  the  manufacture  of  the  com- 
poimd  as  herein  indicated,  and  because  there  was  evidence 
tending  to  show  that  the  accused  had  knowledge  that  the  com- 
pound in  which  they  were  dealing  was  not  butter  but  oleo- 
margarine and  that  it  resembled  yellow  butter.     Upon  this 
second  branch  of  the  inquiry,  resemblance  to  yellow  butter, 
together  with  knowledge  that  the  compound  is  not  butter, 
'^vith  proof  of  the  fact  of  selling,  shipping,  etc.,  will  const i- 
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tate  a  prima  facie  case.  But  it  will  be  necessary,  of  course, 
to  cover  by  the  proof  both  branches  of  the  inquiry.  We 
therefore  find  no  error  in  refusing  to  direct  a  verdict  of  ac- 
quittal. This  applies  to  each  of  the  defendants.  Other 
questions  are  discussed  in  the  briefs,  but  the  foregoing  ren- 
ders their  separate  discussion  here  unnecessary. 

By  the  Court, — ^The  judgment  of  the  circuit  court  is  re- 
versed^ and  the  cause  remanded  for  a  new  triaL 


MosBisoir,  Appellant,  vs.  Sttpebiob  Wateb,  Light  &  Powbb 
Company,  Bespondent 

December  X9,  1907— January  8»  1908. 

Ingtructione  to  jury:  Construction  as  a  whole:  Assignments  of  error: 
Application  of  instructions  to  case:  Oas:  Leaks:  Injuries  from 
escape  of  gas:  Negligence:  Trial:  Failure  to  request  instruo- 
turns. 

L  Instructions  nrast  be  considered  as  a  wbole,  and  a  clanse  In  an 

Instruction  separated  from  its  context  is  not  to  be  condemned 

because  considered  by  itself  it  is  inoorrect 
2^  An  instruction,  for  the  purpose  of  testing  its  correctness,  must 

not  be  viewed  Independently  of  the  situation  actually  dealt 

with  thereby. 

3.  The  existence  of  a  defect  in  a  gas  company's  pipe,  allowing  a 

dangerous  escape  and  accumulation  of  gas,  is  evidence,  unex- 
plained, of  negligence. 

4.  In  an  action  for  loss  by  fire  alleged  to  have  been  caused  by  de- 

fendant's  negligence  in  falling  to  repair  a  defect  In  a  pipe, 
thereby  allowing  a  dangerous  escape  and  accumulation  of  gas, 
the  evidence  showed,  among  other  things,  that  the  gas  piping 
was  originally  ft'ee  from  defects,  and  that  before  the  fire  there 
was  discovered  a  slight  leak  at  a  meter  connection,  caused  by 
a  shrinking  of  a  gasket,  which  leak  was  not  sufficient  to  main- 
tain combustion  until  extinguished.  Held,  that  while  a  clause 
of  the  Instructions  given:  "The  mere  fact  that  a  leak  occurs  in 
defendant's  pipes  is  not  in  itself  evidence  of  negligence  on  its 
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part,**  when  applied  to  some  conditions  might  constitute  harm- 
ful error,  it  was  not  erroneous  when  considered  in  connection 
with  the  facts  presented  in  evidence,  and  the  further  instruc- 
tion that  as  to  small  ordinary  leaks  there  was  only  the  duty 
of  reasonable  inspection  and  ordinary  diligence  to  make  nec- 
essary repairs. 
6.  Error  cannot  be  predicated  upon  failure  of  the  trial  court  to  In- 
struct upon  a  subject  in  respect  to  which  no  request  for  in- 
structions was  made. 

Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county:  Charles  Smith,  Judge.     Affirmed. 

Action  to  recover  on  account  of  loss  produced  by  fire  al- 
leged to  have  been  caused  by  defendant's  negligence. 

Plaintiff  on,  and  for  some  time  prior  to,  January  27, 1903, 
was  a  tenant  on  the  third  floor  of  the  Keystone  Block  in  the 
city  of  Superior,  Wisconsin.  On  that  day  the  block  and  its 
contents,  including  personal  belongings  of  the  plaintiff,  were 
destroyed  by  fire.  At  or  about  the  time  the  fire  started  there 
was  an  explosion  of  great  force  in  the  basement  of  the  build- 
ing, blowing  out  front  windows  and  forcing  a  large  flame 
and  a  great  volume  of  black  smoke  across  the  street  and  up 
to  the  third-story  windows  on  that  side.  The  claim  of  the 
plaintiff  was  that  the  explosion  was  caused  by  escape  of  gas 
from  pipes  in  the  basement  of  the  building  because  of  de- 
fendant's failure  to  keep  them  in  a  proper  state  of  repair. 
Issues  were  duly  formed  by  the  pleadings  in  respect  thereto. 

There  was  undisputed  evidence  to  this  effect:  The  base- 
ment under  that  part  of  the  building  in  which  the  fire  started 
was  50x100  feet  and  about  ten  feet  high.  Above  that  on  the 
first  floor  was  a  storeroom  50x100  feet  and  about  fifteen  feet 
high.  There  was  a  way  leading  from  such  floor  to  the  base- 
ment through  an  opening  about  3x10  feet  The  building, 
years  prior  to  the  fire,  was  piped  throughout  and  fitted  for 
lighting  with  gas,  and  was  connected  in  the  usual  way  with 
defendant's  gas  main  in  the  street  in  front  thereof,  A  meter 
was  located  in  the  basement  and  was  owned  and  placed  in 
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position  by  defendant  As  to  the  ownership  of  the  service 
pipe  inside  the  lot  line  there  was  no  evidence.  The  defendant 
customarily  made  small  repairs  inside  the  building  when  in- 
formed of  need  therefor.  In  case  of  other  repairs  the  owner 
of  the  building  waa  left  to  have  the  same  done  as  he  might 
see  fit  The  explosion  occurred  about  8 :20  p.  m.,  and  about 
twenly  minutes  after  the  departure  of  the  last  person  from 
the  storeroom  after  the  dose  of  the  day's  business.  Such 
person  before  leaving  spent  a  considerable  time  playing  on 
a  piano  located  in  a  gallery  forming  part  of  the  storeroom. 
He  observed  an  odor  of  gas  in  the  store  before  leaving.  Be- 
fore going  he  extinguished  all  lights,  except  one  located  about 
twelve  feet  from  the  basement  opening. 

There  was  no  direct  evidence  of  any  defect  in  the  gas  pip- 
ing, except  in  one  of  the  meter  connections.  That^  a  short 
time  before  the  fire,  permitted  gas  to  escape  that  would  ignite 
and  bum  a  short  time  upon  a  lighted  match  being  placed 
near  it  Black  smoke,  such  as  issued  from  the  building,  is 
not  produced  by  an  explosion  of  gas.  It  requires  an  admix- 
ture of  about  eight  per  cent  of  gas  with  the  air  to  make  an 
explosive  mixture,  while  two  and  one-half  per  cent  will 
cause  considerable  odor  and  produce  asphyxiation.  The 
length  of  time  between  the  departure  of  the  last  person  from 
the  storeroom,  as  aforesaid,  and  the  explosion  was  not  suf- 
ficient for  an  escape  of  gas  in  a  quantity  large  enough  to  so 
permeate  the  volume  of  air  in  the  storeroom  near  the  region 
of  the  lighted  gas  jet  and  cause  an  explosion  even  if  the  en- 
tire supply  had  been  allowed  to  escape. 

There  was  evidence  that  defendant  was  notified  several 
times  before  the  occurrence  of  gas  escaping  in  the  basement 
of  the  building.  There  was  a  dispute  as  to  the  number  of  the 
notifications  and  as  to  whether  the  defendant  exercised  dili- 
gence in  respect  to  discovering  the  difficulty  and  repairing 
it  if  one  existed.  There  was  evidence  tending  to  show  that 
an  odor  of  gas  was  annoyingly  perceptible  in  the  basement  of 
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the  building  for  some  time  prior  to  the  fire,  and  that  it  was 
worse  on  the  day  thereof  than  previously,  and  there  was 
evidence  to  the  contrary.  The  case  was  submitted  to  the  jury, 
resulting  in  a  verdict  of  no  cause  of  action.  Exceptions  to 
the  court^s  instructions  were  duly  saved,  upon  which  this 
appeal  from  the  judgment  is  grounded. 

For  the  appellant  there  was  a  brief  by  W.  P.  Crawford  and 
Crovmhart  &  Foley,  and  oral  argument  by  C.  H.  Crownhart 
and  W.  H.  Foley. 

For  the  respondent  there  was  a  brief  by  Boss  &  Dwyer, 
and  oral  argument  by  A,  B.  Boss. 

Mabshali^  J.    The  controversies  on  this  appeal  are  in  a 
very  narrow  compass.    These  are  the  only  complaints: 
The  court  erred: 

(1)  In  charging  the  jury  that  "the  mere  fact  that  a  leak 
occurs  in  defendant's  pipes  is  not  in  itself  evidence  of  neg- 
lect on  its  part ;" 

(2)  In  further  instructing  that  "It  is  its  duly,  however, 
to  respond  with  reasonable  promptness,  considering  the  ex- 
igencies and  circumstances  of  the  case,  to  reports  of  leakages, 
and  make  repair;" 

(3)  "The  court  should  have  instructed  the  jury  as  to  the 
duty  of  the  defendant  in  the  care,  management,  and  control 
of  its  gas." 

The  first  two  complaints  should  be  viewed  together.  They 
really  form  but  one,  as  clearly  appears  upon  the  instructions 
being  viewed  as  a  whole. 

It  wiU  not  do,  as  this  court  has  often  said,  to  separate  a 
clause  in  an  instruction  from  its  context  and  condenm  it, 
because  considered  by  itself  it  is  incorrect.  Otherwise  it 
might  well  convey  an  erroneous  idea  although  with  its  asso- 
ciate thought  or  thoughts  it  is  faultless.  TiLckwood  v.  nan- 
thorn,  67  Wis.  326,  30  K  W.  705. 

Again  it  will  not  do  to  view  an  instruction,  for  the  purpose 
of  testing  its  correctness,  independently  of  the  situation  aetn- 
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ally  dealt  with  thereby.  Eegarded  only  in  the  abstract  it 
might  appear  erroneous,  while  viewed  in  the  concrete  it 
might  appear  clearly  otherwise.  Billingsley  v.  Maas,  93 
Wis.  176,  67  K  W.  A:9\BaHell  v.  State,  106  Wis.  342,  345, 
82  N.  W.  142. 

Here,  so  far  as  appears  by  the  evidence,  the  gas  piping  in 
the  basement  of  the  building  and  throughout  the  structure 
was  originally  free  from  defects.  The  claim  of  the  appellant 
was  that  a  defect  developed  some  time  before  the  fire  at  some 
point,  that  being,  so  far  as  there  is  any  evidence  on  the  ques- 
tion, at  one  of  the  meter  connections,  and  that  due  diligence 
was  not  exercised  by  the  respondent  to  repair  the  same.  The 
learned  trial  judge  for  the  purpose  of  directing  the  attention 
of  the  jury  to  the  mere  circumstance  of  the  particular  defect 
occurring,  said:  "The  mere  fact  that  a  leak  occurs  in  de- 
fendant's pipes  is  not  itself  evidence  of  neglect  on  its  part." 
In  direct  connection  therewith  and  as  a  part  of  the  entire 
instruction,  the  attention  of  the  jury  was  directed  to  the  duty 
of  the  respondent,  upon  the  existence  of  a  defect  being 
brought  to  its  attention,  the  court  saying:  "It  is  its  duty, 
however,  to  respond  with  reasonable  promptness,  consider- 
ing the  exigencies  and  circumstances  of  the  case,  to  reports  of 
leakages,  and  make  repair." 

It  is  conceded  that  the  last  part  of  the  instruction  by  itself 
and  so  far  as  it  goes  is  as  favorable  to  appellant  as  could  well 
have  been  desired,  but  counsel  argue  at  length,  citing  many 
authorities,  to  the  effect  that  the  existence  of  a  defect  in  a 
gas  company's  pipe  allowing  a  dangerous  escape  and  accumu- 
lation of  gas,  is  evidence,  unexplained,  of  negligence.  The 
authorities  so  hold.  Smith  v.  Boston  0.  L.  Co.  129  Mass. 
318 ;  Tiehr  v.  Con.  G.  Co.  51  App.  Div.  446,  65  N.  Y.  Supp. 
10;  Carmody  v.  Boston  0.  L.  Co.  162  Mass.  539,  39  IST.  E. 
185 ;  Koelsch  v.  Philadelphia  Co.  152  Pa.  St  355,  25  Atl. 
622,  18  L.  R  A.  769. 

So  the  language  of  the  trial  court,  considered  in  its  general 
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sense  and  apart  from  the  case  in  hand,  is  subject  to  serious 
criticism.  Applied  to  some  conditions  it  would  doubtless 
constitute  harmful  error.  But  not  so  when  applied  to  the 
precise  situation  with  which  the  court  was  dealing;  a  slight 
leak  at  one  of  the  meter  connections,  caused  by  a  shrinkage 
of  the  gasket,  a  leak  only  sufficient  as  appears  from  the  evi- 
dence to  cause  gas  at  the  point  of  the  defect  to  ignite  upon 
the  lighted  end  of  a  match  being  touched  thereto  and  to  bum 
a  short  time,  not  sufficient  to  maintain  combustion  till  ex- 
tinguished. True,  the  mere  occurring  of  such  a  trifling  leak 
in  the  exposed  gas  pipes  in  a  building,  which  is  liable  to  oc- 
cur, we  must  assume,  at  any  time  in  the  best  of  systems,  is  not 
of  itself  evidence  of  negligence,  while  the  contrary  is  true 
as  to  a  leak  not  ordinarily  liable  to  occur.  As  to  such  small 
ordinary  leaks  there  is  only  the  duty  of  reasonable  inspection 
and  ordinary  diligence  to  make  the  necessary  repairs  as  the 
learned  court  instructed  the  jury. 

The  third  exception  relied  upon  relates  to  a  failure  of  the 
court  to  instruct  upon  a  subject  in  respect  to  which  no  re- 
quest was  made.  Error  cannot  be  predicated  upon  such 
a  failure.  Page  v.  Sumpter,  53  Wis.  652,  11  N.  W.  60; 
Trowbridge  v.  SicJeler,  54  Wis.  306,  11  K  W.  581 ;  Hacker 
V.  Heiney,  111  Wis.  313,  316,  87  N.  W.  249;  Van  de 
BogaH  v,  Marinette  &  M.  P.  Co.  127  Wis.  104,  106  N.  W. 
805. 

By  the  Court, — The  judgment  is  affirmed. 
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LoBEE,  Appellant,  va,  Websteb  MANUFAOTUniNa  Compauy, 
Sespondent. 

December  IS,  IBOJ-^anuary  8,  1908. 

LoQB  and  logging:  Contract  for  logging:  Construction:  CompenBO- 
Hon:  Evidence:  Ambiguity:  Parol  evidence:  Appeal  and  error: 
Admission  of  evidence. 

1.  Plaintiff  brought  an  action  on  a  contract  providing  that  in  con- 

sideration of  hlB  cutting  and  delivering  timber  from  a  certain 
tract  of  land  the  defendant  would,  upon  receipt  of  the  logs  at 
its  yard,  scale  such  logs  and  pay  the  plaintiff  a  certain  sum 
per  thousand  log  scale,  and,  if  the  parties  were  unable  to  agree 
upon  the  scale,  that  the  scale  should  be  made  by  a  person  to 
be  mutually  chosen,  otherwise  the  scale  was  to  be  made  by 
the  district  scaler.  Held,  that  the  logs  were  to  be  paid  for 
upon  a  scale  thereof  and  not  according  to  the  true  quaurtity 
otherwise  ascertained,  and  that  such  scale,  being  properly  made, 
was  conclusive  upon  both  parties. 

2.  In  such  case  it  appeared  that  at  the  time  plaintiff  expressed  dis- 

satisfaction with  the  scale  nutde  by  the  defendant  the  delivery 
of  the  logs  had  been  practically  completed;  that  it  was  im- 
possible to  rescale  the  logs  already  delivered  owing  to  the  fact 
that  as  delivered  and  scaled  they  had  been  Immediately  mixed 
with  defendant's  other  logs  in  Its  mill  yard,  and  that  the  logs 
cut  by  plaintiff  had  no  distinguishing  marks.  Held,  that  the 
scale  made  by  defendant  as  the  logs  were  delivered  was  con- 
clusive and  the  measure  of  plaintiff's  right  to  compensation. 

8.  In  such  case  the  provision  relating  to  the  scale  to  be  made  after 
8  change  of  scalers  is  held  to  apply  only  to  future  deliveries. 

L  A  contract  providing  that  plaintiff  shall  cut  and  deliver  timber 
from  defendant's  lands,  the  service  to  be  compensate^  at  a 
specified  sum  "per  thousand  log  scale,"  and  stipulating  that  de- 
fendant shall  have  the  logs  scaled  as  delivered,  that  if  the 
parties  are  unable  to  agree  upon  the  scale  it  shall  be  made  by 
one  mutually  chosen,  and,  if  the  parties  cannot  agree  in  such 
choice,  then  by  the  district  scaler,  is  ambiguous  as  to  whether 
logs  already  scaled  shall  be  rescaled,  and  entitles  either  party 
to  offer  such  evidence  as  may  aid  the  court  in  its  construction. 

5.  In  such  case  it  is  error  to  admit  evidence  of  the  negotiations  and 
oral  agreements  between  the  parties  prior  to  the  signing  of 
the  written  contract,  and  to  construe  the  contract  in  accord- 
ance therewith,  or  to  interpolate  them  into  the  contract 
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6.  Where  parties  reduce  their  agreements  upon  both  sides  to  writ- 

ing, that  is  the  final  and  conclusive  evidence  of  what  they  have 
agreed,  and  verbal  proposals  or  stipulations,  on  which  at  any 
time  in  the  negotiations  their  minds  have  apparently  met,  are 
deemed  to  have  been  abandoned  or  merged  into  the  writing,  and 
cannot  be  considered. 

7.  Such  rule  does  not  exclude  facts,  circumstances,  and  knowledge 

of  the  parties  existing  at  the  time  of  entering  into  the  agree- 
ment which  may  aid  in  giving  meaning  to  the  words  that  are 
written  therein. 

Appbai.  from  a  judgment  of  the  superior  court  of  Doug- 
las county:  Ohablbs  Smith,  Judge.    Affirmed. 

Plaintiff  and  defendant  made  a  Tmtten  contract  Septem- 
ber 10,  1904,  wherein  plaintiff  agreed  to  cut  and  deliver  on 
board  cars  at  Blueberry  Siding  the  timber  on  a  certain  tract 
of  land  belonging  to  defendant^  in  consideration  whereof  the 
defendant  agreed 

"upon  receipt  of  said  logs  at  its  yard  in  South  Superior  to 
scale  said  logs  .  .  .  and  to  pay  said  first  party  for  said  logs 
$8.60  per  thousand  logs  scaled.  ...  It  is  further  mutually 
agreed  that  in  case  botib  parties  to  this  contract  are  unable  to 
agree  on  scale  that  the  scale  shall  be  made  by  a  person  to  be 
mutually  agreed  upon  by  the  parties  to  this  contract,  and  in 
case  they  shall  be  unable  to  agree  on  a  scale  such  scale  shall 
be  made  by  the  district  scaler," 

Plaintiff  entered  upon  the  work  and  commenced  shipping 
logs  early  in  January.  On  the  20th  defendant  sent  a  scale 
sheet  for  the  first  eleven  carloads,  and  followed  these  up  at  in- 
tervals of  a  few  days  with  the  scale  sheets  of  succeeding  re- 
ceipts, specifying  each  car  by  its  number,  with  the  number 
of  logs  and  the  amount  per  scale  of  each  kind  of  lumber  and 
of  the  total  number  of  feet  thereon.  On  March  20th  plaintiff 
wrote  defendant  that  he  was  dissatisfied  with  the  scale  and 
requested  that  the  logs  should  be  rescaled  before  being  sawed, 
suggesting  also  scalers  who  would  be  satisfactory  to  him. 
To  this  the  defendant  at  once  replied  that  it  would  be  im- 
possible to  rescale  the  logs  which  had  been  delivered,  as  they 
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had  immediately  been  mized  with  other  logs  in  the  yard  and 
were  indistinguishable,  offering,  however,  to  go  over  the 
aooonnts  and  rectify  any  mistake  which  cotdd  be  found 
therein.  At  that  time  the  delivery  of  the  logs  had  been  prac- 
tically completed,  there  being  but  one  more  car  which  in- 
dnded  logs  then  frozen  into  the  ice.  That  car  was  shipped 
as  soon  as  the  melting  ice  made  possible  and  is  not  in  dispute. 
The  total  of  defendant's  scale  of  the  logs  was  349,280  feet 
Plaintiff  had  kept  no  account,  but  from  time  to  time  had 
scaled  wagonloads  of  logs  whereby  he  claimed  to  have  an 
approximate  estimate  of  the  average  number  of  logs  to  the 
thousand,  from  which  he  estimated  his  total  •  deliveries  at 
some  460,000,  The  following  summer  he  caused  a  stump 
scale  to  be  made,  the  result  of  which  was  424,710.  He  com- 
menced this  suit  to  recover  the  contract  price  for  the  logs 
claimed  to  have  been  delivered  by  him.  The  action  was 
tried  before  a  referee,  who  made  findings  to  the  effect  that 
defendant,  by  mixing  the  logs  with  others,  had  rendered  im- 
possible the  scaling  of  them  by  a  scaler  to  be  agreed  upon  in 
case  of  plaintiff's  dissatisfaction  as  contemplated  by  the  con- 
tract ;  that  the  amount  of  logs  actually  delivered  was  at  least 
the  amount  found  by  the  stump  scale,  and  accordingly  found 
for  the  plaintiff  in  a  balance  of  $525,  which  sum  would  re- 
sult in  that  case.  The  court,  upon  motions  on  the  one  side 
to  confirm  and  on  the  other  to  modify,  imported  into  the  con- 
tract upon  certain  evidence,  by  way  of  construction,  the 
following: 

"That  if  the  plaintiff  should  be  unable  to  agree  upon  the 
scale  as  reported  to  him  by  defendant  he  should  notify  the 
defendant,  and  from  that  time  on  the  scale  should  be  made 
by  a  person  to  be  mutually  agreed  on  by  the  parties  or  the 
district  scaler." 

From  which  it  resulted  that  plaintiff  was  bound  by  tlie  de- 
fendant's scale  prior  to  the  demand  for  a  change  of  scalers. 
Accordingly  he  held  that  plaintiff  was  entitled  to  recover 
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only  for  the  349,000,  although  he  confirmed  the  finding  of 
the  referee  that  the  true  amount  was  424,000.  Upon  this 
basis  concededly  the  defendant  had  overpaid  in  the  sum  of 
$116.53,  and  judgment  was  rendered  in  its  favor  for  that 
amount,  from  which  the  plaintiflF  appeals. 

For  the  appellant  there  was  a  brief  by  W.  P.  Cranvford, 
attorney,  and  L.  K.  Luse,  of  counsel,  and  oral  argument  by 
Mr.  Luse, 

H.  V.  Oard,  for  the  respondent 

Dodge,  J.  Under  the  written  contract  of  the  parties  it 
is  obvious  that  the  logs  were  to  be  paid  for  upon  a  scale 
thereof  and  not  according  to  the  true  quantity  otherwise  as- 
certained, and  that  such  scale,  being  properly  made,  was  to 
be  conclusive  on  the  parties.  The  important  question  is  how 
that  scale  was  to  be  made,  or,  rather,  since  it  was  to  be  made, 
until  plaintiff's  dissatisfaction,  by  the  defendant  and  at  its 
yards,  what  is  the  true  construction  of  the  provisions  of  the 
contract  in  case  of  dissatisfaction?  The  two  theories  are 
about  as  follows:  The  plaintiff  contends  that  if,  after  the 
logs  were  delivered,  either  wholly  or  partially,  he  became 
dissatisfied  with  the  scale,  another  scaler  was  to  rescale  the 
logs  already  scaled  and  to  scale  those  not  yet  delivered,  and 
his  scale  must  supersede  the  former.  The  theory  of  the  de- 
fendant is  that  the  scale  is  a  process  which  must  go  on  car 
by  car  as  the  logs  were  delivered,  and  became  complete  and 
binding  as  each  car  was  scaled,  but  that,  at  any  time  upon 
dissatisfaction,  plaintiff  had  a  right  to  have  substituted  a 
satisfactory  person  in  place  of  the  defendant's  employees  to 
do  that  work  as  to  subsequent  deliveries.  The  contract  may 
be  conceded  to  be  ambiguous  on  this  subject,  and  therefore 
to  entitle  either  party  to  offer  such  evidence  as  might  aid  in 
its  construction.  The  court  so  viewed  it  and  took  evidence 
of  facts  and  circumstances  surrounding  the  maHng  of  the 
contract,  but  also  of  ne^tiations  and  oral  agreements  between 
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the  parties  prior  to  the  signing,  and  construed  the  contract  in 
accordance  with  such  oral  agreements,  or  rather  interpolated 
them  into  it  In  this  latter  respect  the  court  erred.  When 
parties  reduce  their  agreement  upon  both  sides  to  writing, 
that  is  the  final  and  condusive  evidence  of  what  thej  have 
agreed,  and  verbal  proposals  or  stipulations,  on  which  at  any 
time  in  the  negotiations  their  minds  had  apparently  met,  are 
deemed  to  have  been  abandoned  or  merged  in  the  writing,  and 
cannot  be  considered.  Excelsior  W.  Co.  v.  Messinger,  116 
Wis.  549,  93  K  W.  459;  Corbett  v.  Joannes,  125  Wis.  370, 
104  ]Sr.  W.  69.  This  rule,  however,  does  not  exclude  facts, 
circumstances,  and  knowledge  of  the  parties  existing  at  the 
time  of  entering  into  the  agreement  which  may  aid  in  giving 
meaning  to  the  words  that  are  written  therein.  Excelsior  W. 
Co.  V.  Messinger,  supra;  Corbett  v.  Joannes,  supra.  When 
the  parties  stipulated  that,  after  expression  of  plaintiff's  dis- 
satisfaction and  agreement  upon  a  new  scaler,  the  scale  should 
be  made  by  bim,  they  must  have  intended  by  the  words  "the 
scale"  some  operation  which  was  certain  to  be  possible  at 
the  time  when,  by  the  contract,  it  was  to  be  performed.  Now 
the  time  when  plaintiff  was  dissatisfied  might  come  at  any 
period  in  the  course  of  the  contract  work.  It  might  come  im- 
mediately after  the  first  few  shipments  of  logs,  and  it  might 
be  postponed  till  a  large  part  or  all  of  the  logs  had  been  deliv- 
ered. If  it  appears  that  at  any  of  those  times  it  would,  in  the 
ordinary  course  of  events  as  understood  by  both  parties,  be 
impossible  to  make  a  rescale  of  the  logs  previously  delivered 
and  passed  into  the  yard  of  the  defendant,  we  must  conclude 
that  the  parties  did  not  intend  to  provide  for  such  an  opera- 
tion. For  this  purpose,  then,  we  may  examine  the  evidence 
to  consider  whether  it  throws  any  light  upon  the  understand- 
ing of  the  parties.  The  defendant  was  a  sawmill  owner.  The 
yard  into  which  these  logs  were  to  be  delivered  was  appur- 
tenant to  its  sawmill,  and  logs  were  drawn  daily  from  it  to  be 
sawed.  The  plaintiff  knew,  as  was  the  fact,  that  defendant 
Vol.  134  —  18 
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was  to  receive  during  the  logging  season  into  its  yard,  over 
the  same  railroad  track,  many  other  of  its  own  logs  from 
other  sources ;  that  as  they  were  its  own,  as  also  were  these, 
there  was  no  object  in  its  discriminating  amongst  them  after 
they  have  been  received,  and  it  is  in  evidence,  undisputed,  that 
the  defendant's  president  at  the  time  of  making  the  contract 
explained  to  the  plaintiff  that  it  was  intended  and  expected 
that  the  logs  cut  by  him,  as  they  were  delivered  in  the  yard, 
would  be  mixed  with  others.  In  the  light  of  this  knowledge, 
and  the  conduct  of  the  plaintiff  himself  in  failing  in  any  way 
to  mark  these  logs  so  that  they  could  be  identified  after  they 
were  so  mixed,  it  is  obvious  that  any  rescale  after  a  consider- 
able number  of  them  had  been  delivered  into  the  yard  would 
be  impossible,  and  such  impossibility  must  have  been  in  the 
contemplation  of  the  parties.  From  this  it  results  that  the 
scale  referred  to  by  the  contract  to  be  made  after  the  change 
of  scalers  could  not  have  been  understood  or  intended  to  ap- 
ply to  the  logs  delivered,  but  only  to  future  deliveries.  We 
therefore  reach  the  same  general  conclusion  as  the  circuit 
court,  after  eliminating  improper  evidence  considered  by 
him,  and  hold  that  the  scale  made  as  the  logs  were  delivered 
was  conclusive,  and  plaintiff  is  entitled  to  recover  only  upon 
that  scale,  except  with  reference  to  the  one  imdelivered  car- 
load, as  to  which  there  is  no  dispute;  and  that  it  is  wholly 
immaterial  what  was  the  actual  quantity  of  logs  delivered. 

This  conclusion  renders  immaterial  all  the  other  questions 
discussed,  and  results  in  affirmance  of  the  jud^pnent 

By  the  Court. — Judgment  affirmed^ 
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Jacx>b8^  Beepondenty  vs.  Lakbsids  Lxticbse  Comfakt,    t 

Appellant. 

December  IS,  1907—^anuarp  8,  1908. 

Injunction:  Trespasi:  Irreparable  injury:  Failure  of  trial  court  to 
adjudicate  on  counterclaim:  Appeal  and  error:  Queetioru  con- 
Hdered, 

1.  A  town  owning  a  lot  granted  tbe  use  of  it  to  plaintiff,  who  was 

under  contract  to  furnish  power  for  the  city's  water  and  elec- 
tric light  plant,  and  also  granted  plaintiff  permission  to  main- 
tain and  operate  a  private  manufacturing  plant  thereon.  Sub- 
sequently the  town  granted  the  defendant  permission,  against 
the  plaintiff's  objection,  to  dig  a  trench  and  lay  a  steam  pipe 
across  the  lot  to  connect  defendant's  mill  with  its  own  power 
plant  The  eridence  disclosed  that  the  acts  of  the  defendant 
would  result  in  only  slight  interference  with  plaintiff's  pos- 
session and  for  only  a  short  time,  and  there  was  nothing  to 
show  interference  with  the  plaintiff  in  the  operation  either  of 
Ills  own  business  or  that  of  the  town,  or  that  plaintiff  would 
suffer  any  substantial  damage.    Held: 

(1)  The  defendant's  acts  constituted  at  most  a  technical 
trespass  upon  plaintiffs  right  to  occupy  the  lot. 

(2)  The  injury  to  plaintiff  was  of  such  nature  as  to  be  ade- 
quately redressed  in  an  action  for  damages. 

(3)  The  threatened  injury  was  not  irreparable  in  its  nature 
nor  a  continuous  or  repeated  invasion  of  plaintiff's  rights. 

(4)  No  ground  for  equitable  interference  by  way  of  injunc- 
tion was  established. 

(5)  Judgment  dismissing  the  complaint  should  have  been 
awarded.  Timlin,  J.,  dissents. 

2.  It  is  not  error  for  the  trial  court,  in  awarding  plaintiff  judg- 

ment, to  disregard  defendant's  counterclaim,  where  the  de- 
fendant had  commenced  an  independent  action  against  the 
plaintiff  for  the  same  relief  demanded  in  the  counterclaim  and 
judgment  in  both  actions  was  awarded  the  same  day. 

3.  In  such  case,  separate  appeals  having  been  taken  from  both 

judgments  and  the  causes  having  been  submitted  together,  the 
issues  involved  in  the  counterclaims  are  held  disposed  of  by 
the  conclusion  on  the  issues  raised  on  the  appeal  from  the  judg- 
ment in  the  other  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wash- 
bum  county:  A.  J.  Vinje,  Circuit  Judge.     Reversed. 
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This  is  an  action  T^hereby  plaintiff  seeks  to  restrain  the 
defendant  from  digging  a  trench  and  laying  a  steam  pipe 
therein  across  a  lot  in  the  unincorporated  village  of  Shell 
Lake,  Washburn  county.  The  plaintiff  alleges  that  he  is  in 
the  possession  of  a  lot  owned  by  such  town  under  a  contract 
with  the  town  authorities  to  occupy  this  lot  and  the  build- 
ings thereon.  The  lot  and  buildings  are  used  for  the  main- 
tenance and  operation  of  a  water  and  electric  light  plant  for 
the  village.  It  is  also  alleged  that,  pursuant  to  ch.  40,  Stats. 
(1898),  the  town  board  was  duly  authorized  to  exercise  the 
powers  of  a  village  board,  and  that  at  the  town  meeting  of 
1903  the  town  board  was  authorized  to  contract  for  the  opera- 
tion of  the  water  and  light  plant  for  the  benefit  of  the  people 
of  the  village.  On  February  6, 1904,  a  contract  was  executed 
by  the  plaintiff  and  the  town  board,  wherein  it  is  agreed  that 
the  plaintiff,  for  the  period  of  ten  years,  will  "furnish  all 
power  necessary  for  pumping  water  from  Shell  Lake  into 
the  mains,  cross-mains,  and  pipes,  and  will  pump  water 
therefrom  into  the  water  mains,  pipes,  and  cross-mains  as 
they  are  now  laid,  or  may  hereafter  be  laid,  within  the  town 
of  Shell  Lake,  for  the  use  of  citizens  as  now  used,  for  use  in 
case  of  fire,  and  for  general  use,  night  and  day,  and  to  furnish 
a  good  and  suflScient  power  at  all  times  for  the  purpose  of 
pumping  said  water  and  in  such  manner  as  to  give  good,  suf- 
ficient, and  satisfactory  service.'^  And  it  is  agreed  that  the 
plaintiff  "will  furnish  all  fuel  necessary  for  pumping  water 
as  aforesaid,  and  will  keep  in  good  and  sufficient  repair  all 
pumps,  engines,  and  boilers  used  in  and  about"  the  plant 
situated  on  the  town  lot,  and  that  for  such  service  for  the 
first  year  plaintiff  should  receive  $125  per  month  and  the 
regular  rental  received  for  pumping  water  for  the  railway 
company.  If  an  electric  light  plant  should  be  constructed 
within  a  year,  plaintiff,  for  performing  the  service  of  oper- 
ating the  municipal  plant,  was  to  be  paid  at  the  rate  of 
$2,500  per  annum  in  addition  to  the  water  rental  from  the 
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railway  company.  In  case  no  electric  light  plant  $hould  be  so 
constructed,  then  plaintifPs  salary,  in  addition  to  the  rental 
for  water  furnished  the  railway  company,  was  to  be  $2,000 
annually  after  the  first  year.  It  was  also  stipulated,  in  the 
event  that  the  electric  light  plant  should  be  constructed,  that 
plaintiff  was  to  "furnish  the  power  to  pump  said  water  and 
operate  said  electric  light  plant,  furnishing  all  fuel  therefor 
and  caring  for  said  pump  and  engine  as  aforesaid,  doing  all 
of  said  work  in  a  good  and  workmanlike  manner,  and  keeping 
all  of  said  pumps,  engines^  and  boilers  in  a  good  and  perfect 
condition  for  operation,"  and  plaintiff  should  "be  permitted 
(during  the  life  of  the  contract)  to  maintain  and  operate 
upon  said  premises,  and  use  said  power  therefor,  a  sawmill, 
planing  mill,  grist  mill,  machine  shop,  or  other  plant,  •  •  • 
so  long  as  the  same  does  not  interfere  with  the  operation  of 
the  water  or  electric  light  plant,  or  furnishing  power  for  the 
same,  ...  no  structure  of  any  kind  to  be  built  within 
thirty  feet  of  .  .  .  the  •  •  .  power  house."  In  case  the 
electric  light  plant  should  be  established,  the  town  "retains 
the  right  of  possession  of  so  much  of  the  premises  as  shall 
be  necessary  for  the  instalment,  equipment,  and  operation  of 
said  electric  light  plant."  On  February  6,  1904,  plaintiff 
took  possession  of  the  property  and  operated  the  plant  under 
the  contract,  and,  at  a  distance  of  about  thirty  feet  from  the 
town's  power  house,  erected  a  saw  and  planing  mill,  and  con- 
nected such  mill  with  the  town  power  plant  by  a  steam  pipe 
laid  tmder  the  ground.  On  September  11,  1905,  the  town 
board  adopted  a  resolution  that  defendant  *T)e  permitted  to 
lay  a  steam  pipe  across  the  town  lot,  occupied  by  the  town 
pumping  station,  •  •  .  said  pipe  to  lay  at  least  three  feet 
under  ground  and  not  in  any  way  to  interfere  with  the  town 
property.  The  town  reserves  the  right  to  take  up  said  steam 
pipe  if  at  any  time  it  would  become  necessary  to  use  the 
groimd  for  any  other  purpose."  'No  valuable  consideration 
was  demanded  by  or  paid  to  the  town  for  this  privilege.    On 
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October  16,  1905,  defendant  entered  on  the  town  lot  and  dug 
a  ditch  about  three  feet  in  width  and  depth  about  half  way 
across  the  lot,  and  laid  a  six-inch  tiling  therein  to  hold  the 
steam  pipe.  The  defendant  threatened  and  intended  to  dig 
such  trench  and  to  lay  such  tiling  and  steam  pipe  therein 
entirely  across  the  lot  The  trench  was  to  be  refilled  with 
the  excavated  earth  to  the  level  of  the  original  surface  of  the 
lot^  and  the  steam  pipe  was  to  be  used  by  the  defendant  for 
transmitting  steam  from  defendant's  steam  plant,  situate  on 
the  lot  adjacent  to  the  town  lot  on  one  side,  to  its  mill,  situate 
on  the  lot  adjacent  to  the  other  side  of  the  town  lot.  Plaint- 
iff alleges  that  if  defendant  is  permitted  to  lay  its  steam  pipe 
across  the  town  lot,  as  it  intends  and  threatens  to  do  under  the 
resolution  of  the  town  board,  it  will  seriously  interfere  with 
him  and  cause  him  serious  and  permanent  injury  in  carry- 
ing out  his  contract  with  the  town,  and  will  prevent  him  from 
exercising  his  rights  and  privileges  imder  the  contract  The 
court  awarded  judgment  granting  an  injimction  restraining 
the  defendant  from  laying  the  steam  pipe  as  contemplated. 
This  is  an  appeal  from  such  judgment 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
W.  N.  Fuller. 

A.  L.  Bugbee,  for  the  respondent 

SiEBECKBE,  J.  Many  of  the  contentions  of  the  parties 
need  not  be  treated  in  view  of  considerations  determinative 
of  plaintiff's  right  to  maintain  the  equitable  action  for  an 
injunction.  Plaintiff  asserts  that  defendant's  threatened  en- 
try on  the  lot  to  dig  the  trench  and  to  lay  the  steam  pipe 
across  it  will  seriously  interfere  with  him  and  injure  him  in 
his  rights  under  the  contract  with  the  town,  and  will  cause 
him  irreparable  loss.  The  court  found  as  a  fact  that  "the 
laying  of  said  steam  pipe  across  said  lot  would  probably 
^  seriously  affect  and  injure  the  plaintiff  in  carrying  out  his 
contract  with  the  town,"  and  held  that  defendant  acquired 
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no  right  under  the  resolntioii  of  the  town  board  to  lay  such 
pipe  across  the  town  lot  PlaintifPs  right  to  an  injunction 
must  rest  upon  the  ground  that,  if  defendant  is  permitted  to 
lay  the  pipe  across  the  town  lot,  it  will  do  him  an  irreparable 
injury.  As  above  stated,  the  court  did  not  find  what  injury 
plaintiff  would  suffer  if  this  pipe  should  belaid  as  threatened. 
It  appears  from  the  evidence  that  the  plaintiff  has  erected  a 
saw  and  planing  mill  on  the  town  lot  and  is  in  possession 
thereof  to  run  the  water  and  light  plants  and  his  private  en< 
terprise  imder  the  agreement  with  the  town.  It  is  claimed 
that  if  the  defendant  is  permitted  to  continue  its  trespass 
upon  this  lot  it  will  seriously  and  vexatiously  interfere  with 
plaintiff's  operation  of  the  town  plants  and  his  private  power 
and  mill  plants  and  cause  him  an  injury  which  cannot  be  ade- 
quately remedied  at  law.  An  examination  of  the  evidence 
discloses  that  the  only  invasion  of  plaintiff's  rights  which 
could  result  from  defendant's  digging  the  trench  and  laying 
the  steam  pipe  would  be  a  slight  interference  for  a  short  pe- 
riod with  his  possession  of  that  portion  of  the  lot  so  occupied 
by  the  defendant  for  this  purpose.  There  is  nothing  to  show 
that  such  occupation  of  the  lot  by  the  defendant  would  actu- 
ally interfere  with  plaintiff  in  the  operation  of  either  his  own 
business  or  the  business  of  the  town.  We  find  nothing  in  the 
evidence  showing  that  plaintiff  is  likely  to  suffer  any  sub- 
stantial damages  in  his  right  to  occupy  the  premises  for  the 
purpose  of  executing  his  contract  obligations.  The  claim 
that  the  use  of  the  steam  pipe  by  the  defendant  would  inter- 
fere with  and  injure  any  part  of  the  water,  electric  light,  or 
his  private  plant  is  not  sustained  by  the  evidence.  Hence 
his  only  cause  of  complaint  must  be  that  defendant  has  tech- 
nically trespassed  upon  his  right  to  occupy  the  town  lot  for 
the  purpose  of  operating  these  power,  light,  and  mill  plants. 
The  injury  resulting  from  the  unlawful  disturbance  of  the 
soil  by  digging  und  laying  a  pipe  across  the  lot,  though  seri- 
ous to  the  town  as  owner  of  the  lot,  results  in  but  slight  tres- 
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pass  upon  plaintiff's  rights,  and  is  of  a  nature  which  can  be 
adequately  redressed  in  an  action  for  damages.  Therefore 
it  cannot  be  said  that  the  threatened  injury  is  irreparable  in 
its  nature.  Nor  is  it  a  continuous  or  repeated  invasion  of 
plaintiff's  rights.  Under  such  circumstances,  no  ground  for 
equitable  interference  by  way  of  preventive  relief  is  estab- 
lished, and  judgment  dismissing  the  complaint  should  have 
been  awarded.  1  High,  Inj.  (4th  ed.)  §  701;  Smith  v. 
Oconomowoc,  49  Wis.  694,  6  N.  W.  329. 

The  court  disregarded  the  defendant's  counterclaim  for 
relief  restraining  plaintiff  from  interfering  with  defendant 
in  its  attempt  to  lay  the  pipe  across  the  lot.  This  course  was 
probably  followed  because  defendant  had  commenced  an  ac- 
tion against  plaintiff  for  such  relief  upon  the  same  cause  of 
action  as  here  alleged.  The  court  tried  that  case  and  awarded 
judgment  on  the  same  day  that  judgment  was  entered  in  this 
action.  An  appeal  was  taken  from  the  judgment  in  that  ac- 
tion to  this  court  and  both  causes  were  submitted  together  on 
the  appeal  in  this  court.  The  issues  involved  in  that  case 
dispose  of  the  questions  raised  by  the  counterclaim  and  are 
determined  on  that  appeal,  which  is  decided  herewith. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  that  the  court 
award  judgment  dismissing  the  complaint 

Timlin,  J.  (dissenting) .  The  town  of  Shell  Lake  is  au- 
thorized to  exercise  the  powers  of  a  village,  Jacobs,  who  had 
a  kind  of  possession  of  lot  3,  block  1,  of  Lakeside  addition 
to  the  unincorporated  village  of  Shell  Lake  under  a  contract 
with  the  town  to  take  such  possession  and  furnish  the  steam 
power,  fuel,  and  labor  required  to  operate  the  waterworks 
plant  and  electric  lighting  plant  belonging  to  the  town  situ- 
ate thereon,  brought  a  suit  in  equity  to  ^njoin  the  Lakeside 
Lumber  Compa/ny,  a  private  corporation,  from  entering  upon 
said  lot  and  digging  a  ditch  across  the  same  and  laying  a 
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pipe  in  said  ditch  under  a  contract  which  the'  last-named 
corporation  claimed  to  have  with  the  town  later  in  date  than 
Jacobs' 8  contract  By  the  decision  of  this  court  handed  down 
herewith  in  Lakeside  Lumber  Go.  v.  Jacobs  (post  p.  188),  it 
is  determined  that  the  Lakeside  Lumber  Company  had  no 
legal  right  under  its  contract  to  enter  upon  said  lot,  excavate 
said  ditch,  or  lay  said  pipe.  By  the  majority  opinion  in  the 
instant  case  it  is  determined  that  Jacobs  has  no  right  to  pre- 
vent by  injunction  the  Lakeside  Lumber  Company  from  so 
doing.  This  condition  seems  to  relegate  the  parties  to  wager 
of  battle,  and  is  to  my  mind  so  suggestive  of  error  as  to  call 
for  a  closer  investigation  of  the  grounds  upon  which  it  is 
determined  that  one  having  the  rights  which  Jacobs  possesses 
under  his  contract  cannot  enjoin  a  conceded  wrongdoer  from 
entering  upon  the  land  in  question  and  excavating  a  ditch 
across  the  entire  width  thereof  and  laying  a  pipe  therein. 

The  real  ground  upon  which  the  decision  turns  is  that  the 
plaintiflF,  Jacobs^  has  an  adequate  remedy  at  law  because  the 
damages  which  he  may  suffer  from  the  wrongful  interference 
with  his  possession  are  not  of  the  kind  known  in  equity  as 
"irreparable."  The  town  is  the  owner  in  fee  of  the  lot  in 
question  and  has  thereon  its  waterworks  and  electric  light 
plants.  The  interest  of  Jacobs  therein  is  founded  upon  a 
contract  dated  February  6,  1904,  running  ten  years,  and  by 
and  under  which  he  agrees  with  the  town  for  that  period  to 
"furnish  all  power  necessary  for  pumping  water  from  Shell 
Lake  into  the  mains,  cross-mains,  and  pipes,  and  will  pump 
water  therefrom  into  the  water  mains,  pipes,  and  cross-mains 
as  they  are  now  laid,  or  may  hereafter  be  laid,  within  the 
town,  of  Shell  Lake,  for  the  use  of  citizens  as  now  used,  for 
use  in  case  of  fire,  and  for  general  use,  night  and  day,  and  to 
furnish  a  good  and  sufficient  power  at  all  times  for*  the  pur- 
pose of  pumping  said  water  and  in  such  manner  as  to  give 
good,  suflSlcient,  and  satisfactory  service."  Then  follow 
provisions  whereby  Jacobs  is  to  furnish  all  fuel,  keep  ma- 
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chinery  in  repair,  etc.,  and  that  lie  is  to  receive  from  the  town 
for  such  services  certain  fixed  compensation. 

"It  is  hereby  mutually  agreed  by  and  between  the  parties 
hereto  that  said  party  of  the  second  part^  WUliami  Jacobs, 
shall  be  permitted,  so  long  as  these  presents  shall  be  in  force, 
to  maintain  and  operate  upon  said  premises,  and  use  said 
power  therefor,  a  sawmill,  planing  mill,  grist  mill,  machine 
shop,  or  other  plant  which  shall  be  for  and  to  the  interest  of 
the  general  public,  so  long  as  the  same  does  not  interfere  with 
the  operation  of  the  water  or  electric  light  plant  or  furnishing 
power  for  the  same  in  accordance  with  the  provisions  of  this 
agreement  hereinbefore  set  forth ;  but  it  is  expressly  stipulated 
and  agreed  by  and  between  the  parties  hereto  that  no  struct- 
ure of  any  kind  shall  be  built  or  maintained  within  thirty  feet 
of  what  is  now  known  as  the  new  power  house.  ...  It  is 
mutually  agreed  by  and  between  the  parties  hereto,  that,  in 
case  of  the  instalment  of  an  electric  light  plant,  that  the  party 
of  the  first  part  retains  the  right  of  possession  of  so  much  of 
said  premises  as  shall  be  necessary  for  the  instalment,  equip- 
ment, and  operation  of  said  electric  light  plant.  It  is  further 
mutually  agreed  by  and  between  the  parties  hereto,  that  the 
same  shall  be,  that  is,  the  life  of  this  contract  shall  be,  for  the 
full  period  and  term  of  ten  years  from  March  1,  1904,  with 
the  privilege  that  the  party  of  the  second  part  [Jacobs]  may 
immediately  enter  upon  said  premises  for  the  purpose  of  pre- 
paring for  its  operation  so  long  as  a  clear  space  is  kept  at 
least  thirty  feet  from  the  pumping  station." 

The  contract  contains  no  words  of  demise  or  grant  to  Jor 
cobs,  and  the  foregoing  excerpts  are  quoted  for  the  purpose 
of  showing  the  nature  of  the  possession  of  Jacobs  and  the 
nature  of  his  right  to  the  use  of  said  lot  for  the  purpose  of 
performing  his  contract.  In  those  days  of  easy  injunctions 
I  suppose  there  would  not  be  much  hesitation  in  sustaining 
an  injunction  against  one  or  more  of  Jacobs' s  employees  who 
might  enter  upon  this  lot  and  interfere  even  to  a  slight  extent 
with  his  operations  under  this  contract  and  the  carrying  on 
of  his  lawful  business.  And  it  would  be  easy  to  find  numer- 
ous precedents  covering  just  such  a  casa    The  town,  I  think, 
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as  owner  in  fee  and  as  having  a  qualified  possession  of  the 
lot  with  and  through  Jacobs,  could  by  injunction  prevent  the 
digging  of  this  ditch  and  the  laying  of  the  pipe.  The  trespass 
is  in  the  nature  of  waste.  The  injury  is  what  is  considered 
in  equity  irreparable.  If  permitted  to  continue  it  would 
ripen  into  an  easement,  and  the  case  would  be  in  this  respect 
sxactly  parallel  in  principle  to  Richards  v.  Domer,  64  Cal. 
62,  28  Pac.  113,  and  cases  there  cited.  This  court  is  com- 
mitted to  the  view  that  the  power  to  prevent  injuries  of  this 
nature  by  injunction  is  to  be  enlarged  rather  than  restricted. 
Miller  v.  EoescUer,  121  Wis.  558,  99  K  W.  228;  Larson 
V.  Menasha  W.  W.  Co.  59  Wis.  393, 18  K  W.  440 ;  Chicago, 
B.  &  Q.  B.  Co.  V.  Porter  Bros.  72  Iowa,  426,  34  K  W.  286. 
But  if  the  town  would  have  been  entitled  to  aninjimction 
to  restrain  the  excavation  of  the  ditch  and  laying  the  pipe, 
a  fortiori  is  Jacobs  entitled  to  such  injunction,  because,  if 
the  legal  remedy  of  the  town  is  inadequate,  Jacobs's  legal 
remedy  is  still  more  inadequate.  He  has  no  legal  estate  in 
the  land.  He  is  but  the  owner  of  an  incorporeal  right  His 
right  against  intrusion  and  interference  can  be  protected  only 
in  equity.  He  comes  within  the  rule  of  such  cases  as  Wavr 
Jcesha  H.  M.  S.  Co.  v.  Waukesha,  83  Wis.  475,  53  K  W.  675 ; 
Schubach  v.  McDonald,  179  Mo.  163,  78  S.  W.  1020 ;  Wa- 
bash B.  Co.  V.  HannaJian,  121  Fed.  563 ;  West  Side  E.  Co. 
V.  Con.  T.  &  E.  8.  Co.  87  App.  Div.  650,  84  K  T.  Supp. 
1052 ;  Oraham  v.  Horton,  6  Kan.  343 ;  Vandemark  v.  Schoorir 
maker,  9  Hun,  16;  Wilson  v.  BockweU,  29  Fei  674;  St. 
PwuZ  &  S.  C.  B.  Co.  V.  Bobinson,  41  Minn.  394,  43  N.  W. 
75 ;  WaTla  WaXla  v.  Walla  Walla  W.  Co.  172  U.  S.  1,  19 
Sup.  Ct.  77. 

The  court  below  found,  and  the  finding  is  sustained  by 
evidence,  that  "the  laying  of  said  steam  pipe  across  said  lot 
would  probably  seriously  affect  and  injure  the  plaintiff  in 
carrying  out  his  contract  with  the  town  of  Shell  Lake  and  in 
the  enjoyment  of  his  rights  under  such  contract"    I  believe 
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the  judgment  below  should  hare  been  affirmed,  and  I  hope 
the  precedent  established  by  the  majority  opinion  will  not  be 
followed,  because  it  tends  to  limit  the  remedial  powers  of  the 
circuit  court  unnecessarily. 


IiAEXSiDx  LuMBEB  OoMPAKY,  Appellant^  vs.  Taoobs, 
Eespondent 

Deoemher  IS,  1907— January  8, 1908. 

Municipal  corporations:  Authority  to  devote  municipal  property  to 
private  use:  Injunction. 

1.  In  holding  and  owning  real  estate  for  public  use  the  authorities 

of  a  municipality  act  as  trustees  for  the  public,  and  as  such 
trustees,  in  exercising  the  public  functions  of  the  municipality, 
they  can  only  deal  with  public  property  by  devoting  it  to  public 
use. 

2.  Such  restriction  upon  the  power  of  municipal  authorities  forbids 

them  from  conferring  upon  any  one,  for  his  private  use  or 
benefit,  any  right  in  or  to  any  property  of  the  municipality 
which  is  entirely  unrelated  to  any  of  ita  governmental  func- 
tions. 

8.  Any  grant  by  a  municipality  attempting  to  confer  on  private 
persons  any  interest  or  right  in  public  property  amounts  to  a 
diversion  of  such  property  from  its  rightful  use  and  is  unau- 
thorized and  unlawful. 

4.  The  action  of  a  municipality  In  attempting  to  grant  a  right  to 
a  private  person  to  lay  and  maintain  a  steam  pipe  across  a  lot 
owned  by  the  municipality  attempts  to  confer  a  right  in  the 
nature  of  an  easement  and  to  devote  the  lot  to  a  merely  private 
purpose  wholly  unrelated  to  any  municipal  purpose  and  is  void. 

6.  In  such  case  the  grantee  of  the  municipality  cannot  enjoin  one 
who  hinders  and  delays  such  grantee  In  laying  a  steam  pipe 
across  the  lot 

AprEAi.  from  a  judgment  of  the  circuit  court  for  Wash- 
burn county:  A.  J,  Vikje,  Circuit  Judge,    Affirmed. 

This  is  an  action  to  enjoin  the  defendant  from  hindering 
and  delaying  the  plaintiff  in  laying  a  steam  pipe  across  a  lot 
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occupied  by  the  defendant  but  owned  by  the  town  of  Shell 
Lake,  Washburn  county.  The  facts  of  the*  case  showing  de- 
fendant's right  to  possession  of  the  lot  in  question  are  stated 
in  the  case  of  Jacobs  v.  Lakeside  L.  Co.,  ante,  p.  179,  114 
N.  W.  443,  which  was  an  appeal  to  this  court  from  a  judg- 
ment against  the  defendant  therein  and  which  was  tried  on 
practically  the  same  evidence  as  this  suit  That  and  this 
case  were  submitted  in  this  court  on  the  same  printed  case, 
briefs,  and  arguments  and  they  are  decided  together.  As  ap- 
pears from  the  statement  of  facts  in  that  case,  the  town  board 
•  of  the  town  of  Shell  Lake  passed  a  resolution  on  September 
11,  1905,  providing  "that  the  Lakeside  Lumber  Company  be 
permitted  to  lay  a  steam  pipe  across  the  town  lot  occupied  by 
the  town  pumping  station,  .  .  •  said  pipe  to  lay  at  least 
three  feet  under  ground  and  not  in  any  way  to  interfere  with 
the  town  property.  The  town  reserves  the  right  to  take  up 
said  steam  pipe  if  at  any  time  it  would  become  necessary  to 
use  the  ground  for  any  other  purpose."  The  defendant 
stopi>ed  the  plaintiff  from  laying  such  pipe,  claiming  that 
plaintiff  had  acquired  no  right  to  lay  it  under  the  resolution 
of  the  town  board.  The  court  held  that  plaintiff  had  acquired 
no  right  to  lay  the  steam  pipe  across  the  town  lot  and  that  it 
was  wrongfully  upon  the  premises  when  it  attempted  to  do 
so,  and  that  it  had  shown  no  ground  for  an  injunction  to  re- 
strain defendant  from  hindering  and  preventing  it  from  lay- 
ing this  pipe.  From  a  judgment  dismissing  its  complaint 
and  for  costs  plaintiff  appeals. 

The  cause  was  submitted  for  tbe  appellant  on  the  brief  of 
W.  N.  Fuller. 

A.  L.  Bugbee,  for  the  respondent. 

SiEBECKBB,  J.  The  plaintiff's  right  to  relief  restraining 
defendant  from  hindering  and  preventing  it  from  laying  a 
steam  pipe  across  the  lot  of  the  town  is  based  on  the  resolu- 
tion of  the  town  board  of  September  11,  1905,  granting  it 
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permission  "to  lay  a  steam  pipe  across  the  town  lot,  .  .  . 
said  pipe  to  lay  at  least  three  feet  under  ground  and  not  in 
any  way  to  interfere  with  the  town  property.  The  town  re- 
serves the  right  to  take  up  said  steam  pipe  if  at  any  time  it 
would  become  necessary  to  use  the  ground  for  any  other  pur- 
pose." The  court  held  that  this  action  of  the  town  conferred 
no  rights  on  the  plaintiff,  that  it  was  therefore  a  trespasser  on 
the  lot  at  such  time,  and  hence  that  it  possessed  no  rights  the 
defendant  could  invade  by  hindering  and  preventing  it  from 
laying  the  pipe.  Plaintiff's  right  to  enter  the  premises  and 
lay  this  pipe  rests  wholly  on  this  resolution  of  the  town  board. 
Among  the  powers  of  village  boards  enumerated  in  sec.  893, 
ch.  40,  Stats.  (1898),  and  conferred  by  the  electors  on  the 
town,  is  the  power:  "To  receive,  purchase  and  hold  for  the 
use  of  the  [town]  village  any  estate,  real  and  personal,  and 
to  sell  and  convey  the  same."  The  authority  of  the  town, 
board  to  contract  with  the  defendant  for  the  operation,  of  the 
water  and  light  plant  and  the  regularity  of  the  proceedings  of 
the  electors  and  of  the  town  board  in  constructing  and  main- 
taining it  need  not  be  considered  or  determined  upon  this  ap- 
peal. Whether  plaintiff  has  the  right  to  maintain  this  action 
must  be  determined  by  the  provisions  of  the  resolution  of  the 
board  under  which  it  asserts  the  right  to  lay  the  steam  pipe 
across  the  lot  of  the  tovni  on  which  is  located  the  water  and 
light  plant.  Concededly  this  pipe  was  to  be  laid  to  serve 
plaintiff's  private  interest  and  purpose.  It  was  in  no  way- 
connected  with  the  operation  of  the  town's  enterprises.  The 
question  is  whether  the*  town  board  had  any  power  to  confer 
on  plaintiff  the  right  to  use  this  public  property  for  such  pri- 
vate purpose, 

The  power  of  village  boards  to  hold  and  own  real  estate 
for  public  uses  confers  no  power  to  apply  it  to  any  purposes 
other  than  public  purposes.  Under  such  a  power  it  acts  as 
trustee  for  the  public,  and  as  such  trustee,  in  exercising  the 
puWic  functions  of  the  town,  it  can  only  deal  with  public 
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property  by  devoting  it  to  public  uses.  Such  restriction  of 
the  power  forbids  the  town  board  from  conferring  on  persons 
for  their  private  use  and  benefit  any  right  in  or  to  any  prop- 
erty of  the  town  which  is  entirely  unrelated  to  any  of  the 
governmental  functions  of  the  town.  Any  grant  of  the  town 
board  attempting  to  confer  on  private  persons  any  interest  or 
right  in  public  property  amounts  to  a  diversion  of  such  prop- 
erty from  its  rightful  use  and  is  unauthorized  and  imlawfuL 
2  Abbott,  Mun.  Corp.  §  815;  Att'y  Oen.  v.  Eau  Claire,  37 
Wis.  400.  The  action  of  the  town  board  in  attempting  to 
grant  plaintiff  a  right  to  lay  its  steam  pipe  across  the  town 
lot  seeks  to  confer  on  plaintiff  the  right  to  devote  this  prop- 
erty to  a  merely  private  use  wholly  unrelated  to  any  public 
town  purposes.  The  resolution  in  terms  grants  a  right  in 
the  nature  of  an  easement  to  plaintiff.  Such  a  grant  is  be- 
yond the  power  of  the  board,  hence  void,  and  under  it  the 
plaintiff  acquired  no  right  to  enter  upon  the  lot  to  dig  the 
trench  and  lay  the  pipe.  From  this  it  necessarily  follows 
that  the  attempt  of  the  plaintiff  and  its  agents  to  do  this  is 
unauthorized,  and  that  it  has  failed  to  establish  a  ground  for 
the  enforcement  of  its  claim  to  occupy  and  use  the  lot  for  this 
purpose.  The  trial  court  properly  awarded  judgment  dis- 
missing the  complaint. 

By  the  Court. — Judgment  affirmei 


GisHABBT,  Appellant,  vs.  Elus  and  others,  Kespondents. 

December  IS,  1907-^anuary  8,  1908. 

Uortffagea:  Bights  of  mortgagee:  Foreclosure:  When  title  passes:  Con- 
firmation of  sale:  When  right  to  redeem  expires:  Limitation  of 
actions:  Pleading:  Complaint:  Sufficiency. 

1.  A  mortgagee  of  lands  in  Wisconsin  has  merely  a  lien  upon  the 

real  estate  mortgaged  to  secure  his  debt. 

2.  A  foreclosure  of  a  mortgage  of  lands  is  not  completed  until  the 

sale  on  foreclosure  is  confirmed. 
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5.  Sec.  3165,  Stats.  (1898),  proTiding  for  redemption  on  foreclosure 

of  a  mortgage  of  real  estate  before  sale,  does  not  limit  the 
time  for  redemption,  but  merely  provides  for  redemption  and 
the  manner  of  payment  at  any  time  before  sale. 
4.  Under  sec.  3169,  Stats.  (1898),  limiting  the  time  for  redemp- 
tion on  foreclosure  of  a  mortgage  of  real  estate,  the  title  does 
not  pass  so  as  to  vest  the  purchaser  with  the  right  of  posses- 
sion until  confirmation  of  the  foreclosure  sale,  and  the  right 
of  redemption  is  not  barred  until  the  sale  l8  confirmed. 
[5.  Whether  the  word  "sale"  in  sec.  3165,  Stats.  (1898),  has  refer- 
ence to  the  striking  off  the  property  to  the  purchaser  or  the 
perfected  sale  on  confirmation,  not  determined.] 

6.  In  an  action  by  the  heir  of  a  mortgagor  to  redeem,  the  complaint 

alleged,  among  other  things,  that  plaintiff  was  not  yet  twenty- 
two  years  of  age;  that  the  defendants,  the  mortgagee  and  his 
grantees,  had  been  in  possession  of  the  mortgaged  premises 
under  a  referee's  deed  on  foreclosure,  the  sale  never  having 
been  confirmed;  that  the  defendants  had  had  the  rents  and 
profits  and  had  converted  to  their  own  use  timber  cut  from 
the  mortgaged  premises;  that  plaintiff  did  not  know  the  value 
thereof,  but  on  Information  and  belief  alleged  that  such  value 
exceeded  the  mortgage  indebtedness,  and  that  an  acoounting 
had  been  demanded  and  refused.    Held: 

(1)  Plaintiff  having  commenced  his  action  before  confirma- 
tion and  within  one  year  after  having  become  of  age,  his  action 
was  seasonably  brought 

(2)  The  complaint  stated  a  good  cause  of  action,  and  was 
not  insufficient  because  it  did  not  allege  that  plaintiff  offered 
to  pay  the  Judgment  in  the  foreclosure  action  or  costs  or  taxes, 
and  because  no  tender  of  any  specific  amount  of  money  was  al- 
leged. 

Appeal  from  a  judgment  of  the  drcuit  court  for  Polk 
county:  A.  J.  Vinje,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  an  order  sustaining  an  objection 
to  any  evidence  under  the  complaint  for  want  of  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  action  was  brought 
by  one  of  the  heirs  of  the  mortgagor  against  the  mortgagee 
and  his  assigns  in  possession  for  an  accounting  for  rents  and 
waste  and  to  redeem.  The  complaint  states  in  substance 
that  plaintiff  is  a  son  of  A.  W.  Gerhardt^  who  died  intestate 
August  6,  1888,  leaving  him  surviving  his  widow,  A,  W. 
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Gerhardt,  Jr.,  and  the  plaintiff;  that  deceased  owned  in  fee  at 
the  time  of  his  death  the  lands  in  question  and  that  the  same 
descended  to  his  heirs;  that  plaintiff  has  purchased  the  in- 
terests of  the  widow  and  A.  W.  Gerhardt,  Jr.,  in  said  lands; 
that  in  March,  1888,  deceased  and  wife  executed  a  mortgage 
on  said  lands  to  defendant  Ellis  to  secure  an  indebtedness  of 
$50  with  interest  at  eight  per  cent.,  which  indebtedness  be- 
came due  December  16,  1888;  that  between  February  11, 
1892,  and  June  4,  1895,  the  defendant  Ellis  attempted  to 
foreclose  said  mortgage,  and  on  June  4,  1895,  caused  the 
lands  to  be  sold  to  himself  for  the  sum  of  $210,  which  was 
but  a  small  portion  of  their  fair  value,  and  that  such  pre- 
tended sale  and  report  of  referee  who  made  the  same  has 
never  been  confirmed  nor  passed  upon  by  any  court ;  that  the 
plaintiff  is  entitled  to  redeem  said  lands  from  said  sale  and 
mortgage;  that  on  June  26,  1895,  defendant  Ellis  caused  to 
be  executed  to  himself  a  referee's  deed  of  said  premises  and 
had  the  same  recorded  without  the  permission  or  consent  of 
said  heirs  or  any  of  them,  and  without  right,  on  November 
1,  1896,  entered  into  possession  and  thereafter  retained 
and  enjoyed  the  rents  and  profits  of  the  same  and  cut  and  re- 
moved therefrom  and  converted  to  his  own  use  a  large 
amount  of  timber,  logs,  and  ties  of  the  value  of  over  $600, 
and  so  remained  in  possession  until  May  10,  1901,  at  which 
time  he  executed  to  the  defendant  Carlson  a  warranty  deed 
and  delivered  the  possession  of  said  premises  to  him,  who 
thereafter  held  and  enjoyed  the  use,  rents,  and  profits  of  the 
same  until  April  29,  1904,  at  which  time  he  executed  and 
delivered  a  warranty  deed  of  the  premises  to  defendant  Harir 
son,  and  Hanson  took  possession  and  has  since  held  the  use, 
rents,  and  profits  thereof,  and  that  Hanson  has  recently  re- 
deeded  the  premises  to  defendant  Carlson,  who  is  now  in 
possession;  that  plaintiff  is  not  yet  twenty-two  years  of  age; 
that  he  never  knew  that  his  father  owned  said  lands  or  that 
he  was  the  owner  of  an  equity  of  redemption  therein  until 
VOU134  — 13 
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about  the  time  he  arrived  at  the  age  of  twenty-one  years,  and 
never  learned  of  the  facts  entitling  him  to  redeem  until  a 
short  time  before  he  commenced  this  action ;  that  he  does  not 
know  and  has  no  account  of  the  value  of  the  use,  rents,  and 
profits  of  the  premises  which  have  been  received  and  enjoyed 
by  defendants,  but  is  informed  and  believes  that  such  use, 
rents,  and  profits  amount  to  more  than  the  indebtedness  se- 
cured by  said  mortgage ;  that  plaintiff  haB  made  due  demand 
upon  the  defendants  and  each  of  them  for  an  accounting  and 
that  they  have  refused  to  account  and  have  refused  to  allow 
plaintiff  to  redeem ;  that  the  value  of  the  lands  is  $1,500 ;  and 
that  the  pretended  sale  to  defendant  EUis  was  unfair,  fraudu- 
lent, and  void,  and  greatly  disproportionate  to  the  value  of  the 
premises,  and  without  notice  to  the  plaintiff.  The  prayer  is 
for  an  accounting  for  the  rents  and  profits  of  the  mortgaged 
premises,  for  the  value  of  the  timber  cut  and  removed,  that  the 
court  determine  the  amount,  if  any,  which  shall  remain  due 
the  defendants  or  either  of  them  after  applying  the  value  of 
the  rents  and  profits  and  timber,  and  that  plaintiff  be  al- 
lowed to  redeem ;  that  if  the  court  shall  find  the  amount  due 
plaintiff  for  rents,  profits,  and  timber  is  more  than  is  due 
defendants  on  the  note  and  mortgage  and  for  taxes  the  plaint- 
iff have  judgment  for  the  excess  and  for  general  relief.  After 
sustaining  the  defendants'  objection  to  any  evidence  under 
the  complaint  the  court  ordered  that  the  defendants  have 
judgment  dismissing  the  plaintiff's  complaint,  with  costs. 
Judgment  was  entered  accordingly,  from  which  this  appeal 
was  taken. 

W.  T.  Kennedy,  for  the  appellant 

For  the  respondents  there  was  a  brief  by  Carl  M.  Lyrni 
and  L.  H,  Mead,  and  oral  argument  by  Mr,  Mead. 

Keewin,  J.  The  only  question  involved  is  whether  the 
complaint  states  a  cause  of  action.  This  turns  mainly  upon 
the  construction  of  sees.  3165,  3169,  Stats.  (1898),  respecting 
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the  time  within  which  a  mortgagor,  his  heirs,  personal  rep- 
resentatives, or  assigns  may  redeem.  A  mortgage  in  Wis- 
consin holding  a  mortgage  upon  lands  in  this  state  has  a 
lien  npon  the  real  estate  mortgaged  to  secure  his  debt. 
BrvrJcman  v.  J(me8,  44  Wis.  498.  And  a  foreclosure  is 
not  completed  until  the  sale  on  foreclosure  is  confirmed. 
AU&a  V.  Elderhm,  62  Wis.  627,  22  N.  W.  842 ;  ^Yelp  v. 
GurUher,  48  Wis.  543,  4  K  W.  647.  It  appears  from  the 
complaint  that  at  the  time  the  action  was  commenced  the 
sale  upon  foreclosure  had  not  been  confirmed,  and  the  ques* 
tion  arises  whether  it  was  then  too  late  to  redeem.  There 
can  be  no  doubt  but  that  the  right  to  redeem  persists  at  least 
until  confirmation  of  sale,  unless  that  right  is  cut  off  by  stat- 
ute. Sea  3165,  Stats.  (1898),  provides,  in  effect,  that  the 
mortgagor,  his  heirs,  personal  representatives,  or  assigns 
may  at  any  time  before  the  sale  of  the  premises  redeem  by 
paying  in  the  manner  specified  in  this  section  the  amount  of 
the  judgment,  interest,  and  costs,  and  costs  subsequent  to  the 
judgment,  and  any  sums  paid  by  the  plaintiff  subsequent  to 
the  judgment  for  taxes.  It  will  be  seen  that  this  section  does 
not  limit  redemption,  but  merely  provides  for  redemption 
and  the  manner  of  payment  at  any  time  before  sale.  Sec. 
3169,  Stats.  (1898),  limits  the  time  of  redemption,  and  pro- 
vides that  upon  sale  being  made  the  sheriff  or  referee  making 
the  same,  on  compliance  with  its  terms,  shall  execute  and 
deliver  to  the  purchaser  a  deed  of  the  premises  sold,  which 
deed,  *Sipon  the  confirmation  of  such  sale,  shall  vest  in  the 
purchaser  all  the  right,  title  and  interest  of  the  mortgagor, 
his  heirs,  personal  representatives  and  assigns  in  and  to  the 
premises  sold  and  shall  be  a  bar  to  all  claim,  right  or  equity 
of  redemption  therein,  of  and  against  the  parties  to  such 
action,  their  heirs  and  personal  representatives,  and  al^o 
against  all  persons  claiming  under  them  subsequent  to  the 
filing  of  the  notice  of  the  pendency  of  the  action  in  which 
such  judgment  was  rendered;  and  the  purchaser,  his  heirs 
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and  assigns  shall  be  let  into  the  possession  of  the  premises  so 
sold  on  production  of  such  deed  or  duly  certified  copy 
thereof."  It  is  not  necessary  to  consider  whether  the  "sale" 
mentioned  in  sec  3165,  Stats.  (1898),  has  reference  to  the 
striking  off  of  the  property  to  the  purchaser,  or  the  perfected 
sale  on  confirmation.  It  is  clear  that  the  title  does  not  pass 
until  confirmation  so  as  to  vest  the  purchaser  with  the  right 
of  possession.  And  it  is  equally  clear  that  the  right  of  re- 
demption is  not  barred  until  confirmation  of  the  sale.  Sec 
3169,  Stats.  (1898) ;  Allen  v.  EUerkm,  62  Wis.  627^  22 
N".  W.  842.  So  the  plaintiff  having  commenced  his  action  to 
redeem  before  confirmation  and  within  one  year  after  be- 
coming of  age,  his  action  was  seasonably  brought.  ' 

Some  point  is  made  by  counsel  for  respondent  on  the 
suflSciency  of  the  complaint  because  it  does  not  allege  that 
plaintiff  offers  to  pay  the  judgment  or  costs  or  taxes  and  that 
no  tender  of  any  specific  amount  of  money  is  alleged.  But 
the  complaint  does  allege  that  the  defendant  Ellis  has  had 
possession  of  the  premises  for  many  years  and  has  had  the 
rents  and  profits  thereof  and  converted  to  his  own  use  timber 
to  the  value  of  upwards  of  $600,  and  continued  in  posses- 
sion, taking  the  rents  and  profits,  until  April,  1904,  when  he 
deeded  the  premises  to  one  of  the  other  defendants.  The 
complaint  further  alleges  that  plaintiff  does  not  know  the 
value  of  the  rents  and  profits  received  by  defendants,  but 
avers  upon  information  and  belief  that  they  exceed  the 
amount  of  the  mortgage  indebtedness,  and  that  he  demanded 
an  accounting  which  has  been  refused,  and  defendants  have 
refused  to  allow  plaintiff  to  redeem.  We  are  convinced  that 
the  complaint  states  a  good  cause  of  action  and  that  the  court 
below  erred  in  sustaining  the  objection  to  evidence  under  it 
and  in  dismissing  the  complaint 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  action  remanded  for  further  proceedings  ac- 
cording to  law. 
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Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company,  Respondent,  vs.  Douglas  County  and 
others.  Appellants. 

Deceml>er  i-f,  1907— January  8,  1908. 

Appeal  and  error:  Questions  considered:  Demurrer:  Joinder  of 
causes  of  action:  Taxation:  Railroads:  Land^rant  lands:  Bene- 
ficial ownership:  Action  to  set  aside  tax  deeds:  Estoppel 
against  the  state. 

1.  On  review  of  an  order  oyerrullng  a  demurrer  because  several 

causes  of  action  are  improperly  united  in  the  complaint,  the 
underlying  question  is  whether  the  complaint  states  a  cause 
of  action,  since,  before  it  can  be  determined  whether  or  not 
causes  of  action  are  improperly  united,  it  must  be  determined 
whether  a  cause  of  action  is  stated  and  then  whether  there  is 
more  than  one  cause  of  action. 

2.  In  an  action  by  a  railroad  company  to  set  aside  tax  deeds  issued 

on  lands  lying  within  a  land  grant  made  by  Congress  to  the 
state,  and  by  it  granted  to  the  predecessors  of  plaintiff,  the  al- 
legations of  the  complaint,  stated  in  the  opinion,  are  held  to 
show  that  plaintiff  was  the  beneficial  owner  of  the  lands  in 
question  and  that  such  lands  were  subject  to  taxation,  unless 
the  state  was  estopped  from  levying,  assessing,  and  enforcing 
the  payment  of  taxes  against  such  lands. 

3.  Where  a  state  makes  itself  a  party  to  an  action  or  a  contract 

or  a  grant  in  its  proprietary  capacity,  it  Is  subject  to  the 
law  of  estoppel  as  other  litigant  or  contracting  parties. 

4.  A  state  cannot  by  acts  in  pais  be  estopped  to  exercise  its  taxing 

or  police  power. 
6.  The  taxing  power  of  the  state  may  by  regular  action  of  the  state, 
through  its  law-making  power  and  for  a  consideration,  be  sus- 
pended as  to  a  particular  piece  of  property  or  a  particular  per- 
son, and  such  formal  action  of  the  state  will  bind  it  ex  con- 
tractu under  the  clause  of  the  federal  constitution  forbidding 
the  state  to  enact  laws  Impairing  the  obligation  of  contracts, 
provided  there  Is  an  obligation  of  contract  independent  of  the 
constitutional  provision. 
6.  A  state  is  not  estopped  to  exercise  its  power  of  assessment  and 
,  taxation  with  reference  to  certain  lands  merely  because  it  may 
have  made  or  continues  to  make  wrongful  claim  to  own  such 
lands. 
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7.  In  an  action  by  a  railroad  company  to  set  aside  tax  deeds  issued 
on  lands  lying  within  a  land  grant  made  by  Congress  to  tbe 
state  and  by  It  granted  to  the  predecessors  of  plaintiff,  brought 
against  the  counties  in  which  the  lands  lay  and  their  grantees 
(assuming,  but  not  deciding,  that  the  plaintiff  can  raise  the 
question  of  estoppel  in  such  suit  in  which  the  state  is  not  ex- 
pressly a  party),  the  complaint,  stated  in  the  opinion,  is  held 
to  show  that  the  lands  in  question  were  subject  to  taxation, 
and  that  there  could  be  no  estoppel  in  pais  asserted  against 
the  exercise  by  the  state  of  its  taxing  powers. 

Appeal  from  an  order  of  the  circuit  oonrt  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Reversed, 

The  appeal  is  from  an  order  overruling  the  separate  de- 
murrers of  Douglas  county  and  its  county  clerk,  Washbtim 
county  and  its  county  clerk,  and  W.  0.  Crocker  and  others 
to  the  amended  complaint 

W.  R.  Foley  and  L.  H.  Mead,  for  lihe  appellants. 

For  the  respondent  there  was  a  brief  by  Luse,  Powell  <6 
Luse,  and  oral  argument  by  L.  K.  Luse. 

Among  other  references  lihe  following  were  cited  upon 
the  part  of  the  appellants :  Sec.  2,  ch.  10,  Laws  of  1882 ; 
ch.  29,  Laws  of  1883;  Stroiher  v.  Lucas,  12  Pet  410,  454; 
Fletcher  v.  Peck,  6  Cranch,  87,  128;  Deseret  8.  Co.  v.  Tar- 
pey,  142  U.  S.  241,  12  Sup.  Ct.  158 ;  Schtderiberg  v.  Ham- 
man,  21  WalL  44;  Calhoun  Co.  v.  Am.  E.  Co.  93  TJ.  S.  124; 
Rogers  L.  M.  Works  v.  Am.  E.  Co.  164  U.  S.  559, 17  Sup.  Ct 
188 ;  Eackett  v.  CaHer,  38  Wis.  394. 

Among  other  references  the  following  were  cited  upon 
the  part  of  the  respondent:  Sec.  2620,  Stats.  (1898)  ;  West 
i\  Wcdker,  77  Wis.  557,  46  N.  W.  819 ;  Woodward  v.  Harv- 
chett,  52  Wis.  482,  9  K  W.  468;  Leinenkugel  v.  Kehl, 
73  Wis.  238,  40  K  W.  683;  Ellis  v.  N.  P.  R.  Co.  77  Wis. 
114,  45  K  W.  811 ;  Grady  v.  Maloso,  92  Wis.  666,  66  N.  W. 
808 ;  Draper  v.  Brown,  115  Wis.  361,  91  N.  W.  1001 ; 
Douglas  Co.  v.  Walhridge,  38  Wis.  179;  Daxrtmouth  CoUege 
V.  ^yoodu:ard,  4  Wheat  518 ;  Pratt  v.  Brown,  3  Wis.  603 ; 


pigitized  by 


Google 


8]  JANUARY  TEEM,  19Q8.  199 

Chicago,  SL  P.,  IL  &  0.  B.  Co.  Y.  Dooglsa  County,  134  Wis.  197. 

Staie  ex  rel.  Att'y  Gen.  v.  Madison  St.  B.  Co.  72  Wis,  612, 
40  X.  W.  487;  Sledmcun  v.  Berlin,  97  Wis..  505,  73  X.  W. 
r»7 ;  Am.  S.  £  B.  Co.  v.  Colorado,  204  U.  S.  103,  27  Sup.  Ct  * 
198;  McCormich  v.  Hayes,  159  JJ.  S.  832,  16  Sup.  Ct  87; 
State  ex  rel  Parsons  v.  CommWs,  9  Wis.  236 ;  Sloan  v.  Staie, 
51  Wis.  623,  8  N.  W.  393 ;  Bigelow,  Estoppel  (5tli  ed.) 
341;  11  Am.  &  Eng.  Ency.  of  Law  (2d  ©d.)  396;  16  Cyc 
714;  BentUy  v.  State,  73  Wis.  416,  41  N.  W.  338;  Mid- 
cairns  v.  JanesviUe,  67  Wis.  24,  29  K  W.  565 ;  Wallace  v. 
Menasha,  48  Wis.  79,  4  N.  W.  101 ;  C,  M.  &  St.  P.  B.  Co. 
V.  State,  53  Wis.  509,  10  N.  W.  560;  Houston  v.  State,  98 
Wis.  481,  74  X.  W.  111.     . 

TiMxiK,  J.  The  complaint  in  question  seta  forth  that  the 
plaintiff  is  a  railroad  corporation  organized  on  May  25, 
1880,  by  the  consolidation  as  authorized  by  law  of  the  Xorth 
Wisconsin  Railway  Company  and  the  Chicago,  St  Paul  & 
Minneapolis  Railway  Company,  which  last-named  corpora- 
tions had  theretofore  been  organized  and  existing  railway 
corporations — ^the  Xorth  Wisconsin  Railway  Company  sinoe 
1871;  that  each  was  organized  under  and  pursuant  to  the 
laws  of  Wisconsin ;  the  legal  status  of  the  three  counties  de- 
fendant; the  official  character  of  the  three  county  clerks  de- 
fendant ;  the  corporate  character  of  the  private  corporations 
defendant;  that  defendants  Arnold,  Moffet,  McLean,  Du- 
rant,  Farman,  Alvord,  Guaranteed  Investment  Company, 
Lawler,  Powers,  -Byan,  Riley,  Crocker,  Elliott,  Bond,  Har- 
mon, Barbour,  Franceshetti,  J.  L.  Oates  Lcmd  Company, 
James  L.  Oates,  Kennedy,  Smith,  Boyd,  and  each  of  the 
three  counties,  hold  certificates  of  tax  sale  against  the  lands 
hereinafter  described,  running  back,  in  one  case  at  least, 
to  1885,  and  continuing  down  until  1906;  and  that  the 
defendants  MacJcey,  Durant,  Farman,  Byan,  Washburn 
courdy,  Riley,  Bond,  Jr.,  Mary  L.  Bond,  Barbour,  Fran- 
ceshetti, /.  Ir.  Qates  Land  Company,  Smith,  and  Xorth  Wis- 
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consin  Lumber  Company  hold  or  claim  under  tax  deeds  is-' 
sued  upon  tax  sales  of  said  land.  It  is  averred  that  each, 
every,  and  all  of  these  tax  certificates  and  tax  deeds  are 
clouds  upon  "the  right,  title,  and  interest  of  this  plaintiff  in 
and  to  said  lands,  and  all  of  them."  The  groundwork  of 
plaintiff's  claim  that  the  tax  sales  were  void  is  so  intimately 
bound  up  with  the  strtcment  of  plaintiff's  title  to  these  lands 
that  it  can  be  better  stated  in  connection  therewith. 

The  Congress  of  the  United  States,  by  an  act  approved  June 
3,  1856  (11  Stats,  at  Large,  20,  ch.  43),  and  another  act  ap- 
proved May  5, 1864  (13  Stats,  at  Large,  66,  ch.  80),  granted 
certain  lands  to  the  state  of  Wisconsin  for  the  purpose  of 
aiding  in  the  building  of  a  line  of  railroad  from  a  point  on 
the  St  Croix  river  or  lake  between  townships  25  and  31  to 
the  west  end  of  Lake  Superior,  and  from  some  point  on  the 
line  of  said  railroad  a  branch  line  to  Bayfield,  Wisconsin, 
the  grant  to  include  every  odd-numbered  section  along  the 
lines  of  said  railroad  for  ten  miles  in  width  upon  each  side 
thereof.  This  grant  was  upon  certain  terms  and  conditions, 
fully  set  forth  in  said  acts  of  Congress.  Thereafter  the  state 
of  Wisconsin  duly  accepted  the  said  grants  of  land,  and  there- 
after on  March  11,  1874,  in  and  by  ch.  126  of  the  laws  for 
that  year,  the  legislature  of  the  state  of  Wisconsin  granted  to 
the  said  K'orth  Wisconsin  Railway  Company  the  lands 
granted  to  the  state  for  the  purpose  of  aiding  in  the  building 
of  the  railroad  from  St.  Croix  river  to  Bayfield;  and  later 
the  legislature  of  Wisconsin,  by  ch.  10,  Laws  of  1882, 
granted  to  the  plaintiff  the  lands  along  said  line  of  railroad 
extending  from  a  point  near  Spooner,  Wisconsin,  to  the  west 
end  of  Lake  Superior.  Both  of  these  grants  inured  to  the 
benefit  of  the  plaintiff;  the  latter  by  direct  grant,  and  the 
former  by  reason  of  the  plaintiff  being  the  successor  of  the 
North  Wisconsin  Eailway  Company.  These  grants  were 
made  subject  to  certain  conditions  contained  in  ch.  126, 
Laws  of  1874,  and  ch.  10,  Laws  of  1882,  which  required  the 
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building  of  said  lines  of  railroad  within  a  specified  time, 
and  further  authorized  and  required  the  governor  of  the  state 
of  Wisconsin  from  time  to  time  to  execute  and  deliver  to  the 
plaintiff  patents  for  the  lands  aforesaid  as  fast  as  the  rail- 
road or  railroads  were  completed  in  twenty-mile  sections, 
and  when  the  entire  line  or  lines  of  railroad  were  completed 
to  issue  and  deliver  patents  for  all  the  lands  so  granted.  It 
is  averred  that  the  North  Wisconsin  Eailway  Company  ac- 
cepted all  the  terms  and  conditions  of  ch.  126,  Laws  of  1874, 
and  by  itself  and  by  the  plaintiff  as  its  successor  completed 
the  line  of  railroad  through  Bayfield  on  or  before  December 
3,  1883.  The  plaintiff  accepted  all  the  conditions  of  ch.  10, 
Laws  of  1882,  complied  with  the  requirements  of  that  law, 
and  completed  the  building  of  the  railroad  through  to  the 
west  end  of  Lake  Superior  before  December  1,  1882.  The 
grants  of  land  were  fully  ratified  and  confirmed  by  ch.  29, 
Laws  of  1883,  and  ch.  262,  Laws  of  1883.  In  and  by  the  act 
of  Congress  of  May  5,  1864  (13  Stats,  at  Large,  67,  ch.  80), 
the  time  fixed  for  the  completion  of  the  railroads  under  the 
grant  of  June  3,  1856,  was  extended  until  May  5,  1869,  and 
the  United  States  government  at  no  time  took  any  proceeding 
to  resume  or  forfeit  said  grants,  but  at  all  times  ratified,  rec- 
ognized, and  fulfilled  the  same  in  all  particulars  except  as 
hereinafter  stated. 

The  North  Wisconsin  Bailway  Company  with  reference 
to  the  line  of  railroad  between  St.  Croix  river  and  the  village 
of  Bayfield,  and  the  plaintiff  with  reference  to  the  line  of 
road  connecting  with  that  line  near  the  village  of  Spooner  and 
extending  to  the  west  end  of  Lake  Superior,  each  duly  and 
definitelv  located  its  line  of  railroad  and  caused  to  be  filed 
with  the  secretary  of  the  interior  of  the  United  States  gov- 
ernment at  Washington  a  map  of  such  location.  This  loca- 
tion and  map  was  duly  approved  by  the  secretary  of  the  in- 
terior, and  the  location  of  each  road  duly  accepted  and  ap- 
proved by  the  state  of  Wisconsin  and  the  lines  of  railroad 
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constructed,  built,  and  completed  along  the  line  so  selected 
and  approved.  From  time  to  time  during  the  construction 
of  said  lines  of  railroad  and  each  of  them  proof  was  made  and 
filed  with  the  governor  of  the  state  of  Wisconsin  of  the  com- 
pletion of  each  twenty-mile  section  thereof;  also  like  proof , 
certified  by  the  governor  of  the  state  of  Wisconsin,  was  pre- 
sented to  the  secretary  of  the  interior.  These  proofs  were 
duly  approved,  accepted,  and  acted  upon  by  the  governor  of 
Wisconsin  and  the  secretary  of  the  interior  from  time  to  time. 
Pursuant  thereunto  a  patent  was  issued  by  the  governor  of 
the  state  of  Wisconsin  to  the  North  Wisconsin  Railway  Com- 
pany January  2,  1875,  for  part  of  said  lands;  another  patent 
April  23,  1885,  for  another  part  of  said  lands;  another  pat- 
ent February  14,  1884,  for  another  portion  of  said  lands. 
The  complaint  then  avers  that  by  reason  of  the  acceptance 
by  the  state  of  Wisconsin  of  the  lands  granted  by  the  United 
States  under  the  acts  of  Congress  before  mentioned  and  the 
granting  of  said  lands  to  the  North  Wisconsin  Railway  Com- 
pany and  to  the  plaintiff,  and  the  full  acceptance  on  the  part 
of  the  North  Wisconsin  Railway  Company  and  the  plaintifif 
of  the  terms  and  conditions  of  said  grants  and  the  perform- 
ance of  each  and  all  of  said  conditions,  including  the  con- 
struction of  said  lines  of  railroad  and  the  completion  thereof 
and  making  proper  and  regular  proofs  of  such  completion, 
and  the  acceptance  thereof  by  the  state  of  Wisconsin,  and  the 
certification  and  acceptance  of  the  location  and  the  building 
and  construction  of  said  lines  of  railroad,  the  plaintiff  became 
and  was  and  still  is  entitled  to  the  land  and  all  of  the  land  in 
the  alternate  or  odd-numbered  sections  adjacent  to  the  lines 
of  railroad  so  located  and  constructed  within  the  ten-mile 
limit  on  either  side  thereof,  excepting  such  lands  as  had, 
prior  to  the  location  of  said  lines  of  railroad,  been  sold,  re- 
served, or  otherwise  disposed  of  by  the  United  States.  The 
state  of  Wisconsin  has  heretofore,  and  always  since  the  year 
1883,  recognized  and  acquiesced  in  this  claim  of  the  plaintiff 
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to  all  of  the  lands  in  the  odd-numbered  sections  within  the 
limit  aforesaid,  except  so  far  as  said  state  has  made  claim 
to  certain  lands  granted  to  it  by  the  United  States  government 
as  swamp  lands  about  the  year  1850.  It  is  averred  that  the 
land  described  in  the  complaint  is  within  ten  miles  of  the 
line  or  lines  of  railroad  located  and  built.  The  description 
shows  that  it  is  in  odd-numbered  sections  and  upwards  of 
2,000  acres  of  land,  and  it  is  averred  that  the  lands  are  va- 
cant, unoccupied,  are  not  mineral  lands  or  other  lands  re- 
served by  the  United  States,  and  were  not  and  had  not  been 
granted,  sold,  or  otherwise  appropriated  by  the  United  States 
prior  to  the  location,  building,  and  completion  of  said  lines 
of  railroad,  and  said  lands  were  not,  nor  was  any  part  of 
them,  swamp  or  overflowed  lands^  or  lands  thereby  unfitted 
for  agricultural  purposes. 

This  constitutes  the  statement  of  plaintiffs  right,  interest, 
or  title  in  and  to  the  lands  in  question.  It  is  then  averred  that 
the  state  of  Wisconsin  through  its  proper  ofiBcers,  its  governor 
and  commissioners  of  public  lands,  wrongfully  made  claim 
to  all  the  lands  in  question  as  swamp  lands,  contending  that 
the  state  owned  said  lands  because  they  had  passed  to  it  by 
grant  from  the  United  States  under  act  of  Congress  of  1850 
(Act  Sept  28,  1850,  ch.  84,  9  Stats,  at  Large,  619)  ;  and 
the  state  of  Wisconsin  has  wrongfully  persisted  in  making 
this  claim  to  the  lands  described  in  the  complaint  for  up- 
wards of  twenty  years,  has  refused  from  time  to  time  upon 
due  and  proper  demand  to  issue  or  deliver  to  the  plaintiff 
a  patent  or  patents  for  said  lands  or  any  part  thereof,  and 
has  made  frequent  and  persistent  claims  before  the  land 
department  of  the  United  States  that  the  lands  in  question 
belong  to  the  state  of  Wisconsin  under  the  swamp  land  grant 
of  1850,' and  this  notwithstanding  the  lands  in  question  had 
been  duly  certified  by  the  secretary  of  the  interior  to  the 
state  of  Wisconsin  as  part  of  the  grant  of  lands  made  to  said 
state  for  the  purpose  of  constructing  the  lines  of  railroad  bo- 
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fore  mentioned.     On  or  about  December  31,  1887,  tlie  state 
of  Wisconsin  executed  and  delivered  to  the  United  States  a 
quitclaim  deed  of  release  to  the  lands  in  question  for  the 
purpose  of  furthering  the  claim  of  the  state  of  Wisconsin  to 
said  lands  as  being  part  of  the  swamp  land  grant  of  1850. 
If  the  claim  of  the  state  of  Wisconsin  to  said  lands  was  well 
founded  the  plaintiff  would  have  been  by  the  act  of  Congress 
entitled  to  receive  indemnity  lands  outside  of  said  ten-mile 
limit  in  lieu  of  such  lands  which  could  have  been  lawfully 
claimed  by  the  state  of  Wisconsin  as  swamp  lands.    But  the 
matter  coming  before  the  secretary  of  the  interior  for  con- 
sideration on  and  between  February  11,  1890,  and  Febru- 
ary 12,  1891,  that  officer  denied  the  claims  of  the  state  of 
Wisconsin  to  the  lands  in  question  and  refused  to  permit 
or  allow  the  plaintiff  to  take  or  receive  other  indemnity 
lands  in  lieu  thereof,  and  the  lands  in  question  were  charged 
up  to  the  plaintiff  as  part  of  its  grant  and  in  the  full  and  final 
adjustment  of  its  land  grant.     It  is  then  averred  that  the 
state  of  Wisconsin,  notwithstanding  the  foregoing,  has  re- 
fused to  issue  patents  covering  the  lands  in  question  to  the 
plaintiff,  whereby  the  plaintiff  has  been  wrongfully  deprived 
of  receiving  the  due  and  proper  evidence  of  its  title  to  said 
lands  and  has  been  unable  to  sell,  dispose,  or  make  use  of 
said  lands,  to  its  great  damage.     The  acts  of  assessing,  tax- 
ing, selling  for  nonpayment  of  taxes,  and  issuing  tax  deeds, 
as  hereinbefore  mentioned,  upon  the  lands  in  question,  are 
then  averred  to  be  acts  of  the  state  of  Wisconsin  operating 
through  the  counties  and  county  officers  aforesaid ;  and  it  is 
claimed  that  the  state  is  estopped,  by  its  conduct  in  making 
claim  to  said  lands  and  refusing  said  patents,  from  so  taxing 
said  lands,  and  the  relief  demanded  is  that  the  court  decree 
that  the  lands  in  question  were  not  taxable,  that  the  claims 
of  any  and  all  of  the  defendants  to  said  lands  are  unwar- 
ranted and  void,  and  that  the  defendant  coimties  and  their 
officers  be  restrained  and  enjoined  from  selling  said  lands 
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or  any  of  them  for  taxes,  or  issuing  or  delivering  tax  deeds 
upon  said  lands,  until  the  state  of  Wisconsin  issue  patents 
of  said  lands  to  the  plaintiff. 

Each  of  the  demurrers  raises  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  but  the  separate  demurrer  of  the  county  of  Wash- 
bum  and  that  of  W.  C.  Crocker  and  others  also  proceed 
upon  the  ground  that  several  causes  of  action  have  been  im- 
properly united.     The  underlying  question  is  whether  the 
complaint  states  a  cause  of  action,  because,  before  we  can 
determine  whether  or  not  causes  of  action  are  improperly 
united,  we  must  determine  whether  a  cause  of  action  is 
stated  and  then  whether  more  than  one  cause  of  action  is 
stated.     Lee  v.  Simpson^  29  Wis.  333;  KoepJce  v.  Winter- 
field,  116  Wis.  44,  92  N.  W.  437;  Bo7jd  v.  Mut.  F.  Ins.  Asso. 
116  Wis.  155,  90  K  W.  1086,  94  N.  W.  171.    The  aver- 
ments of  the  complaint  above  recited  and  to  be  taken  as  true 
on  demurrer  amply  show  that  the  plaintiff  is  the  beneficial 
owner  of  the  lands  in  question  and  that  such  lands  are  sub- 
ject to  taxation  (Wis.  Cent.  B.  Co.  v.  Price  Co.  133  U.  S. 
496,  10  Sup.  Ct  341,  affirming  same  case,  64  Wis.  579,  26 
X.  W.  93,  as  to  lands  situate  like  the  lands  in  question  within 
the  ten-mile  limit),  unless  the  state  is  estopped  from  levying, 
assessing,  and  enforcing  the  payment  of  taxes  against  such 
lands.     The  decision  of  the  circuit  court  in  favor  of  re- 
spondent must  therefore  be  upheld,  if  at  all,  on  the  groimd 
that  by  reason  of  the  alleged  wrongful  and  imjust  claim  of 
the  state  to  own  the  lands  in  question  under  the  swamp 
land  grant  of  Congress  and  the  acts  aforesaid  of  the  state 
officers  in  assertion  of  that  claim,  the  state,  and  through  tlie 
state   its  subordinate  municipal  agencies,  the  counties  and 
county  officers  defendant,  are  estopped  from  levying,  assess- 
ing, and  enforcing  by  sale  taxes  upon  the  lands  in  question. 
Perhaps  no  other  technical   legal  term   is  more  loosely 
used   than  the  term  "estoppel."     It  is  used  sometimes  to 
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merely  indicate  the  existencje  of  an  ordinary  prior  para- 
mount right  in  the  opposite  party,  or  a  general  rule  of  law, 
as  where  it  is  said  that  the  state  cannot  be  estopped  except 
by  a  valid  act  of  its  legislature  (Alexander  v.  State,  56  Ga. 
478),  or  to  indicate  the  conclusive  effect  of  a  judgment, 
or  to  express  the  rule  of  law  that  courts  will  not  enforce  a 
demand  contrary  to  public  welfare  or  morals,  or  the  rule 
of  equity  that  he  who  hath  committed  iniquity  shall  not 
have  equity,  or  that  suitors  who  invoke  relief  from  a  court 
of  equity  must  come  into  court  with  clean  hands,  or  waiver, 
or  acquiescence.    Quite  uniformly  it  is  held  to  apply  only  to 
matters  of  fact ;  but  cases  are  not  wanting  in  which  one  is 
said  to  be  estopped  to  set  up  a  right  under  the  constitution,  or 
to  take  inconsistent  legal  positions^  or  to  deny  that  he  is 
an  oflBcer  de  jure  in  a  criminal  prosecution  for  acts  done  as 
such  oflBcer.     State  v.  Stone,  40  Iowa,  547;  People  ex  rel. 
Dunn  V.  Bunker,  70  Gal.  212,  11  Pac.  703 ;  V.  S.  v.  Gale, 
109  F.  S.  65,  3  Sup.  Gt.  1.    It  has  been  denied  and  aflBrmed 
with  equal  confidence  that  an  equitable  estoppel  can  be  ap- 
plied to  the  government     People  v.  Brown,  67  HI.  435 ; 
State  17.  Bevers,  86  K  G.  588 ;  Coram,  v.  Pittsburg  F.  £  I. 
Co.  2  Pears.  (Pa.)  274:]  MorUagv^^s  Adm'r  v.  Massey,  76  Va, 
307 ;  Board  Co.  CommWs  v.  Dickey,  86  Minn.  331,  90  K  W. 
775 ;  Heidelberg  v.  St.  Framcois  Co.  100  Mo.  69,  12  S.  W. 
914;  U.  S.  V.  Willamette  V.  &  C.  M.  W.  Co.  54  Fed.  807; 
U.  S.  V.  Stinson,  125  Fed.  907,  60  G.  G.  A.  615 ;  Carr  v. 
U.  S.  98  U.  S.  433 ;  People  ex  rel.  Chope  v.  D.  &  H.  P.  R. 
Co.  37  Mich.  195.  It  is,  however,  quite  well  settled  that  when 
the  state  makes  itself  a  party  to  an  action  or  to  a  contract  or 
grant  in  its  proprietary  capacity  it  is  subject  to  the  law  of 
estoppel  as  other  parties  litigant  or  other  contracting  par- 
ties.    Cunningham  v.  Shariklin,  60  Gal.  118;  State  ex  rel. 
Smyth  V.  Kennedy,  60  Neb.  300,  83  N.  W.  87;  Stone  v. 
Bank  of  Ky.  174  U.  S.  799,  19  Sup.  Gt  881;  State  v.  Ober, 
34  La.  Ann.  359;  State  v.  Taylor,  28  La.  Ann.  460;  St. 
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Paul,  8.  <&  T.  F.  R.  Co.  v.  St.  Paul  <&.Pac.  R.  Co.  26  Minn. 
31,  49  K  W.  303;  Railroad  Co.  v.  Schurmeir,  7  Wall. 
272 ;  Comm.  v.  Andre's  Heirs,  3  Pick.  224.  But  in  North 
Carolina  it  is  held  that  the  state  cannot  be  estopped  even  by 
deed  or  grant  Taylor  v.  Shufford,  11  N.  0.  (4  Hawks) 
116 ;  Candler  v.  Lunsford,  20  K  C.  (4  Dev.  &  Bat  L.)  407 ; 
Wallace  v.  MaxweU,  32  N.  C.  (10  Ired.  L.)  110.  In  Ala- 
bama, although  the  state  may  be  estopped  by  its  express 
grant,  public  policy  forbids  the  application  of  the  rule  of  es- 
toppel in  pais.  Staie  ex  rel.  Lott  v.  Brewer,  64  Ala.  287 ; 
Jackson  Co.  v.  Derrick,  117  Ala.  348,  23  South.  193.  It 
is  also  quite  settled  that  the  unauthorized  acts  of  its  gover- 
nor or  other  state  officer  will  not  estop  a  state.  Chrunert  v* 
Spalding,  104  Wis.  193,  80  K  W.  689 ;  Pulaski  Co.  v.  State, 
42  Art  118.  And  where  the  state  succeeds  by  act  of  con- 
fiscation to  the  estate  of  one  subject  to  an  estoppel  it  gets  only 
his  title  and  is  therefore  bound  by  the  estoppel.  Carver  v. 
Astor,  4t  Pet  1.  There  is  no  estoppel  following  a  grant  by 
the  state  so  as  to  convey  a  title  after  acquired  by  the  state. 
But  this  is  probably  upon  the  groimd  that  the  state  only 
conveys  what  title  it  possesses  and  does  not  warrant  the  title. 
Casey's  Lessee  v.  Inloes,  1  Gill,  430;  St,  Louis  R.&  W.  O. 
Co.  V.  Langley,  66  Ark.  48,  61  S.  W.  68. 

The  decision  of  the  court  below,  however,  goes  far  beyond 
any  of  the  foregoing  cases  and  to  the  full  extent  that  the 
state  may  by  acts  in  pais  be  estopped  to  exercise  its  taxing 
power,  because  the  estoppel  here  pleaded  is  one  thought  to 
arise  against  the  state  from  acts  of  the  state  and  only  to  affect 
the  counties  defendant  because,  in  assessing  and  levying  the 
taxes  in  question,  they  represent  the  state  and  are  therefore 
bound  by  the  alleged  estoppel.  Examining  this  question  upon 
principle  we  find  it  adjudged  that  the  state  cannot  by  ex- 
press grant  divest  itself  of  its  police  power  {Thorpe  v.  Rut- 
hmd  &  B.  R.  Co.  27  Vt.  140 ;  Butchers'  Union  S.  H.  & 
L.  8.  Co.  V.  Crescent  City  L.  S.  L.  &  S.  E.  Co.  Ill  U.  S. 
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746,  4  Sup.  Ct  652)  nor  of  its  power  of  eminent  domain. 
In  re  Opening  of  Twenty-Second  St.  102  Pa-  St  108.  It 
is  doubtless  the  law  that  the  taxing  power  of  a  state  may  by 
regular  action  of  the  state,  through  its  law-making  power  and 
for  a  consideration,  be  suspended  as  to  a  particular  piece  of 
property  or  a  particular  person,  and  such  formal  action  of 
the  state  will  bind  the  state  ex  contractu  under  that  clause 
of  the  federal  constitution  forbidding  the  state  to  enact  laws 
impairing  the  obligation  of  contracts.  It  is  also  true  that 
there  must  be  an  obligation  of  the  contract  independent  of 
this  constitutional  provision  before  the  constitutional  inter- 
dict can  take  effect  This  power  to  so  formally  and  in  part 
divest  itself  of  the  power  of  taxation  is  upheld  because  the 
state  is  theoretically  not  thereby  limited  in  its  power  of 
taxation,  but,  having  the  capacity  to  contract  to  receive  its 
taxes  in  advance,  is  presumed  to  have  done  so  when  it  entered 
into  the  legislative  contract  for  exemption.  Cooley,  Const 
Lim.  (7th  ed.)  395.  In  West  Wis.  B.  Co.  v.  Trempealeau 
Co.  85  Wis.  257,  Cole,  J.,  said: 

"The  doctrine  that  a  state  may  grant  or  bargain  away 
beyond  recall  the  right  of  taxation,  a  high  political  and 
sovereign  power,  essential  to  the  very  existence  of  the  state, 
and  without  which  no  governmental  functions  can  be  ex- 
ercised or  carried  on,  has  always  seemed  to  me  to  rest  upon 
very  unsatisfactory  grounds,  and  I  am  unable  to  assent  to 
its  general  correctness." 

In  Atfy  Gen.  v.  B.  Cos.  35  Wis.  425,  Kyan,  C.  J.,  speak- 
ing for  the  court,  at  pages  672,  574,  after  quoting  this  lan- 
guage, said :  "This  has  been  the  unanimous  opinion  and  de- 
cision of  this  court,  always,  in  all  cases  before  it"  The 
taxing  power  is  a  legislative  power,  an  incident  of  sov- 
ereignty essential  to  the  existence  of  a  state,  and  exists  witK- 
out  being  expressly  conferred  on  the  state.  McCuUoch  v. 
Maryland,  4  Wheat  316;  Bailroad  Co.  v.  Peniston,  18 
Wall.  5;  West  Haiiford  v.  Board  of  Water  Comm'rs,  44 
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Conn.  360 ;  McKeen  v.  Northampton  Co.  49  Pa,  St.  519. 
Said  Mabbhajll,  C.  J.,  in  Providence  Bank  v.  BiUings, 
4  Pet  514,561: 

'That  the  tadng  power  is  of  vital  inq)ortance,  that  it  iB 
essential  to  the  existence  of  government^  are  truths  which 
it  cannot  be  necessary  to  reaflirm*  They  are  acknowledged 
and  asserted  by  alL  It  woald  seem  that  the  relinquishment 
of  such  a  power  is  never  to  be  assumed.  We  will  not  say 
that  a  state  may  not  relinquish  it — ^that  a  consideration 
sufficiently  valuable  to  induce  a  partial  release  of  it  may 
not  exist;  but,  as  the  whole  community  is  interested  in  re- 
taining it  undiminished,  that  community  has  a  right  to  in- 
sist that  its  abandonment  ought  not  to  be  presumed  in  a  case 
in  which  the  deliberate  purpose  of  the  state  to  abandon  it 
does  not  appear." 

And  it  is  said  in  Easton  Bank  v.  Comm.  10  Pa.  St.  442, 
450:  "If  such  an  exemption  exists,  it  must  be  the  result 
of  a  deliberate  intention  to  relinquish  this  prerc^ative  of 
sovereignty,  distinctly  manifested."  See,  also,  Ghrist  Church 
V.  County  of  Phila.  24  How.  300 ;  Gilman  v.  Sheboygan,  S 
Black,  510 ;  Memphis  O.  L.  Co.  v.  SheWy  Co.  109  U.  S.  398, 
3  Sup.  Ct  205 ;  East  Saginaw  Mfg.  Co.  v.  Sagmaw,  19  Mich. 
259 ;  East  Saginaw  S.  Co.  v.  East  Saginaw,  13  Wall.  373 ; 
Erie  B.  Co.  v.  Comm.  66  Pa.  St  84;  Erie  B.  Co.  v.  Pennsyl- 
vania, 21  Wall.  492 ;  Bradley  v.  McAtec,  7  Bush,  667 ;  People 
ex  rel.  Cumiingham  v.  Boper,  35  N.  T.  629 ;  Citizens'  Sav. 
Bank  v.  Owensboro,  173  IT.  S.  636,  19  Sup.  Ct  571;  Stone 
V.  Bank  of  Comm.  174  U.  S.  412,  19  Sup.  Ct  747. 

In  Northern  Cent.  B.  Co.  v.  Maryland,  187  U.  S.  258, 
270,  23  Sup.  Ct.  62,  there  was  at  first  a  controversy  be- 
tween the  railway  company  and  the  state  with  reference  to 
the  right  of  the  former  to  exemption  from  taxation,  and  in 
settlement  of  this  controversy  and  of  certain  pending  ac- 
tions the  Maryland  legislature  by  enactment  provided  for 
the  payment  of  certain  sums  of  money  by  the  railway  com- 
VoL.  134  —  14 
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pany  and  the  adjustment  of  pending  suits  and  differences 
and  fixed  a  rate  for  future  taxation.  At  the  time  of  the  com- 
promise act,  but  not  at  the  time  of  granting  the  original 
charter,  the  constitution  of  Maryland  reserved  the  power  to 
repeal,  modify,  or  alter  charters  of  incorporation.  In  1890 
the  state  enacted  a  general  law  the  effect  of  whidi  was  to 
materially  increase  the  tax  of  the  railroad  company  over 
and  above  what  it  would  have  been  under  the  compromise 
act.  It  was  held  that  the  latter  was  a  valid  exercise  of  the 
legislative  power.  This  would  have  been  a  proper  case  for 
the  application  of  the  doctrine  of  estoppel  had  the  state  been 
subject  to  that  law  in  the  exercise  of  its  taxing  power.  The 
state  had  through  its  legislature  assented  to  and  received 
the  avails  of  the  compromise  and  deprived  the  railroad  com- 
pany of  its  opportunity  to  make  the  claim  that  its  first 
charter  constituted  a  contract  between  the  state  and  itself. 
But  it  was  held  that  the  law  of  1890  was  valid  and  the  prop- 
erty of  the  railway  company  subject  to  taxation  at  the  in- 
creased rate  therein  provided  for.  In  Crane  v.  Reeder,  25 
Mich.  303,  it  was  decided  that  the  state  did  not  waive  its 
right  to  insist  upon  an  escheat,  or  estop  itself  from  after- 
ward claiming  lands  as  escheated  lands,  by  causing  the 
same  to  be  assessed  for  taxation,  or  by  taking  proceedings  to 
enforce  payment  of  the  taxes  by  selling  and  conveying  the 
lands  by  state  tax  deed  for  such  delinquent  taxes.  In  Phil- 
adelphia M.  &  T.  Co.  V.  Omaha,  63  Neb.  280,  88  K  W. 
523,  where  the  city  treasurer  erroneously  marked  on  tlie 
tax  records  of  his  office  that  certain  real-estate  taxes  were 
paid,  and  the  third  party,  relying  on  and  in  faith  of  that 
record,  loaned  money  upon  and  acquired  title  to  the  land 
believing  that  such  taxes  were  paid,  it  was  held  that  the  rule 
of  estoppel  in  pais  will  not  be  held  applicable  to  the  acts  of 
municipal  officers  in  the  exercise  of  governmental  powers. 
People  V.  Brown,  67  HI.  435,  is  followed  and  approved,  and 
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Chicago  v.  Sexton,  115  HI.  230,  244,  2  K  E.  263,  is  quoted 
from  as  follows : 

**We  hold  simply  that  a  municipal  corporation  may  be 
estopped  by  the  action  of  its  proper  officers  when  the  cor- 
poration is  acting  in  its  private,  as  contradistinguished 
from  its  governmental,  capacity  and  has  lawful  power  to  do 
the  act" 

To  the  same  effect  is  KvM  v.  Mayor,  23  K'.  J.  Eq.  84,  al- 
though other  reasons  are  given  for  the  decision. 

We  distinguish  Ae  cases  of  State  v.  Milk,  11  Fed.  389 ; 
Comm.  V.  Andrews  Heirs,  3  Pick.  224,  and  other  cases  of 
that  class  as  involving  a  matter  of  grant  rather  than  an  exer- 
cise of  the  taxing  power,  and  the  case  of  People  v.  Eagadom, 
104  K  Y.  516,  10  K  E.  891,  as  not  involving  this  question, 
because  the  tax  deed  was  void  upon  other  grounds  and  the  es- 
toppel mentioned  by  the  court,  and  apparently  decided  with- 
out much  discussion,  was  that  the  state,  after  having  as- 
sumed to  tax  the  lands  as  the  property  oi  others,  could  not 
set  up  a  proprietary  right  in  itself.  We  distinguish  the  case 
of  Iowa  B.  L.  Co.  v.  SiQry  Co.  36  Iowa,  48,  as  involving  no 
question  of  estoppel,  because  the  lands  there  in  question  were 
not  liable  for  taxation,  neither  the  legal  title  nor  the  bene- 
ficial interest  having  passed  to  the  first  grantee  from  the 
government.  It  is  vain  to  declare  for  or  against  an  estoppel 
to  levy  and  coUect  taxes  in  an  opinion  which  at  the  same 
time  holds  that  the  land  was  not  taxable  under  the  general 
laws.  On  the  other  hand,  Wldtehead  v.  Plummer,  76  Iowa, 
181,  40  N.  W.  709,  was  a  case  where  the  question  of  estoppel 
might  have  arisen  if  the  acts  of  the  governor  were  the  acts  of 
the  state,  because  the  lands  were  held  to  be  othenvise  taxable. 
Here,  however,  the  decision  was  against  the  estoppel  claimed, 
but  apparently  on  the  ground  that  the  governor  in  this  re- 
spect was  not  the  state.  Calhoun  Co.  v.  Am.  E.  Co.  93 
U.  S.  124,  involved  the  question  whether  a  county,  proprietor 
of  certain  lands  not  liable  to  taxation  by  the  laws  of  Iowa 
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while  connty  lands,  could,  after  transfer  to  the  emigrant 
company,  by  the  terms  of  which  it  was  agreed  that  no  taxes 
were  due  and  payable  on  said  lands,  go  back  of  said  trana- 
fer  and  assess  against  said  lands  taxes  claimed  to  be  in  ar- 
rears for  said  two  years.    The  court  said : 

"Other  suggestions  failing,  the  respondents  contend  that 
the  agreement  not  to  tax  the  land  before  the  conveyance  was 
made  is  without  authority  of  law  and  is  null  and  void ; 
but  the  court  here  is  not  able  to  concur  in  that  proposition, 
as  the  lands  were  held  by  the  county  in  iheir  proprietary 
right,  and  as  such  were  as  much  subject  to  bargain  and  sale 
as  lands  held  by  an  individual." 

The  real  question  in  this  case  was  whether  or  not  during 
the  two  years  in  question  the  lands  were  the  property  of  the 
county  and  therefore  not  taxable  by  statute.  The  estoppel 
here,  if  that  rule  was  proper  to  be  applied  at  all,  was  an 
estoppel  to  claim  the  lands  were  not  the  property  of  the 
county  during  the  two  years  in  question,  and  the  state  law 
exempting  them  from  taxation  worked  out  the  invalidity  of 
the  taxes.  Rogers  L.  M.  Works  v.»  Am.  E.  Co.  164  U.  S. 
559,  17  Sup.  Ct  188,  relates  to  the  estoppel  of  the  state  in 
the  capacity  of  proprietor  by  .the  determination  of  the  sec- 
retary of  the  interior  having  jurisdiction  of  the  subject 
matter,  coupled  with  the  reception  and  retention  there- 
under by  the  state  of  an  inconsistent  grant.  We  cannot  per- 
ceive in  either  of  these  cases  any  decision  which  goes  to  the 
extent  that  a  state  may  be  estopped  from  an  exercise  of  its 
taxing  power  by  acts  in  pads.  The  estoppel  pleaded  here  is 
rather  based  upon  alleged  inconsistent  conduct. 

The  plaintiff  was  not  and  does  not  claim  to  have  been  mis- 
led or  deceived  into  failing  to  pay  its  taxes  by  the  act  of  the 
state.  It  is  sought  to  hold  the  state  to  its  alleged  wrongful 
claim  that  the  lands  in  question  belong  to  it  The  mutuality 
of  estoppel  might  also  tend  to  conclude  the  respondent  on 
this  proposition.     It  is  not  clear  how  the  respondent  could 
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daim  to  hold  the  state  by  this  estoppel  and  at  the  same  time 
daim  to  be  itself  the  owner  of  the  lands.    But  we  do  not  put 
the  decision  on  this  ground.     We  find  no  authority  for  the 
proposition  that  a  state  may  be  estopped  to  exercise  its 
power  of  assessment  and  taxation  with  reference  to  certain 
lands  merely  because  the  state  may  have  made  or  continues 
to  make  wrongful  claim  to  own  said  lands.     Fundamental 
principles  are  opposed  to  the  extension  of  the  doctrine  of 
estoppel  to  such  a  case.     The  cases  which  hold  that  a  state 
can  only  relinquish  its  power  of  taxation  by  express  legisla- 
tive act  based  upon  a  consideration,  which  consideration  is 
supposed  to  represent  the  taxes  relinquished,  are  opposed 
to  any  such  rule.    The  analogies  to  be  deduced  from  the  other 
sovereign  powers  necessary  to  the  existence  of  the  state,  such 
as  the  power  of  eminent  domain,  the  police  power,  and  the 
power  to  declare  war  and  make  peace  (where  such  last- 
named  powers  are  not  by  written  constitution  vested  else- 
where), are  all  antagonistic  to  the  idea  that  a  state  can  be 
subject  to  an  estoppel  in  the  matter  of  the  exercise  of  its 
taxinir  power.     Assuming  as  most  favorable  to  the  raspond- 
ent,  but  without  deciding,  that  the  plaintiff  can  raise  this 
question  in  a  suit  against  the  counties  and  county  officers 
to  which  suit  the  state  is  not  expressly  a  party,  we  are  con- 
strained to  hold  that  the  complaint  shows  the  lands  to  be 
subject  to  taxation,  and  that  there  can  be  no  estoppel  in  pais 
asserted  against  the  exercise  by  the  state  of  the  taxing  power 
of  the  state;  and  therefore  the  order  overruling  the  demurrers 
should  be  reversed  and  the  cause  remanded  with  directions 
to  sustain  the  demurrers. 

By  the  Court. — ^It  is  so  ordered,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 
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State  ex  bkl.  Globe  Elbvatoe  Company,  Appellant,  vs. 
Pattebson,  City  Clerk,  Respoiident 

December  H,  1907'-January  8,  19Q8, 

Interstate  commerce:  Property  in  transit:  Taxation:  Place  of  taxa- 
tion: Grain  in  elevators. 

1.  Where  one  buys  property  outside  of  the  state  and  stores  it  within 
this  state  awaiting  sale,  such  property  cannot  be  held  to  be 
in  transit  during  its  stay  in  this  state.  It  is  a  commodity  kept 
for  sale  and  not  a  commodity  In  transit,  and  is  subject  to  taxa- 
tion in  the  proper  taxing  district  of  the  state. 

1.  Under  sec.  1040,  Stats.  (1898) — ^providing  that  personal  property 
shall  be  assessed  in  the  assessment  district  where  the  owner  re- 
sides, except  as  otherwise  provided;  that  if  the  owner  be  a 
nonresident  or  foreign  corporation,  but  having  an  agent  resid- 
ing in  the  state  in  charge  of  such  property,  then  the  same  shall 
be  assessed  in  the  district  where  such  agent  resides,  otherwise 
In  the  district  where  the  same  is  located,  except  as  otherwise 
provided,  and  that  merchants'  goods,  wares,  commodities  kept 
for  sale,  tools  and  machinery,  manufacturers'  stock,  farm  im- 
plements, cord  wood,  live  stock  and  farm  products,  excepting 
grain  in  warehouse,  shall  be  assessed  in  the  district  where  lo- 
cated,— grain  owned  by  a  foreign  corporation,  purchased  out- 
side this  state  and  stored  in  elevators  in  this  state  awaiting 
sale  and  shipment  elsewhere,  is  subject  to  taxation  in  the  as- 
sessment district  where  located,  notwithstanding  the  fact  that 
the  owner  had  an  agent  in  charge  residing  in  another  district. 
(3.  Whether  such  agent,  who  had  no  real  possession  or  power  of  dis- 
position or  sale  of  the  grain,  but  was  subject  entirely  to  the 
orders  of  his  superior  who  lived  in  another  state,  was  an  agent 
within  the  calls  of  sec  1040,  Stats.  (1898),  not  determined.] 

4.  The  words  of  sec.  1040,  Stats.  (1898),  "excepting  grain  in  ware- 
house," are  held  to  constitute  an  exception  to  its  immediate  an- 
tecedent, "farm  products,"  and  not  to  the  whole  list  of  property 
beginning  with  "merchants'  goods." 

Appeal  from  a  judgment  of  the  circuit  court  for  Doug- 
las county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

This  ifl  an  appeal  from  a  judgment  quashing  a  writ  of 
certiorari  brought  to  reverse  the  action  of  the  board  of  re- 
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view  of  the  city  of  Superior  in  placing  on  the  assessment 
roll  for  taxation  in  the  year  1906  a  large  quantity  of  grain 
belonging  to  the  relator  and  contained  in  certain  elevators 
in  said  city  operated  by  the  relator.  By  the  return  to  the 
writ  it  appeared  that  the  testimony  before  the  board  of 
review  showed  the  material  facts  to  be  as  follovTs:  The  re- 
lator is  a  foreign  corporation,  whose  officers  all  reside  out- 
side of  the  state,  the  secretary,  who  had  chief  management 
of  the  company^s  business,  residing  in  Duluth.  The  relator 
owns  the  grain  which  it  receives  into  its  elevators  and  such 
grain  comes  from  the  Dakotas  and  Minnesota  by  rail.  It 
ships  to  the  East  by  lake  such  grain  when  sold,  and  during 
winter  large  quantities  accumulate  in  the  elevators  to  be 
loaded  on  boats  and  sent  to  purchasers  in  the  East  as  rapidly 
as  possible  after  navigation  opens.  One  Ericke  was  the 
agent  of  the  relator  who  had  physical  charge  of  the  elevators 
and  of  the  handling  of  the  grain  during  1906.  He  did  not 
purchase  or  sell  grain,  but  superintended  its  receipt  from 
cars  and  its  shipment  by  boat,  receiving  his  orders  from  the 
secretary  in  Duluth..  Ericke  did  not  live  in  the  city  of  Su- 
perior, but  in  the  town  of  Nebagamon,  in  Douglas  county. 
Xo  question  was  raised  as  to  the  amount  of  the  grain  as- 
sessed or  as  to  its  ownership  by  the  relator. 

C.  H.  Crovmhart,  for  the  appellant 

Eor  the  respondent  there  was  a  brief  by  T.  L.  Mcintosh, 
city  attorney,  and  L.  K.  Luse,  of  counsel,  and  oral  argu- 
ment by  Mr.  Luse. 

WiNSLOW,  0.  J.  The  principal  contention  made  by  the 
relator  in  the  trial  court  seems  to  have  been  that  the  grain 
in  question  was  exempt  from  taxation  because  it  was  the 
subject  of  interstate  commerce  in  transit  from  one  outside 
state  to  another  and  temporarily  within  the  state  in  the 
course  of  such  transit  This  contention,  however,  was  aban- 
doned by  the  relator  in  this  court  and  with  good  reason. 
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When  a  person  or  corporation  buys  property  outside  of  the 
state  and  stores  it  within  the  state  awaiting  sale,  such  prop- 
erty cannot  logically  be  held  to  be  in  transit  during  its  stay 
in  the  state,  even  though  that  stay  be  for  a  short  time.  When 
it  reaches  this  state  and  is  stored  awaiting  sale  it  is  a  com- 
modity kept  for  sale  and  not  a  commodity  in  transit. 

This  brings  us  to  the  second  contention  made  below  and 
which  was  strongly  urged  in  this  courts  namely,  that  under 
the  provisions  of  sec.  1040,  Stats.  (1898),  the  grain  must 
be  assessed  in  the  town  of  Nebagamon.  That  section,  so  far 
as  material  to  the  questions  raised,  reads  as  follows: 

"All  personal  property  shall  be  assessed  in  the  assessment 
district  where  the  owner  resides,  except  as  otherwise  pro- 
vided. If  such  owners  be  non-residents  of  the  state  or 
foreign  associations  or  corporations,  but  having  an  agent 
residing  in  this  state  in  charge  of  such  property,  then  the 
same  shall  be  assessed  in  the  district  where  such  agent  re- 
sides; otherwise  in  the  district  where  the  same  is  located, 
except  as  otherwise  provided.  Merchants*  goods,  wares,  com- 
modities kept  for  sale,  tools  and  machinery,  manufacturers' 
stock,  farm  implement?,  cord  wood,  live  stock  and  farm 
products,  excepting  grain  in  warehouse,  shall  be  assessed  in 
the  district  where  located." 

The  claim  of  the  relator  is  that,  as  it  is  a  foreign  cor- 
poration and  has  an  agent  in  charge  of  its  property  resid- 
ing in  the  town  of  Nebagamon,  such  property,  if  taxed  at 
all,  must  be  taxed  in  that  town  under  the  second  sentence  of 
the  section  quoted.  On  the  other  hand,  the  argument  is  that 
Fricke  is  not  such  an  agent  as  is  contemplated  by  the  sec- 
tion, because  he  had  no  real  possession  or  power  of  disposi- 
tion or  sale  of  the  property,  but  was  subject  entirely  to  the 
orders  of  his  superior  officer,  who  lived  in  another  state.  We 
do  not  find  it  necessary  to  decide  this  question  nor  do  we  in- 
timate any  opinion  thereon.  Conceding  that  Fricke  was 
an  agent  having  charge  of  the  property  within  the  meaning 
of  the  statute,  the  question  of  the  situs  of  the  property  for 
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purposes  of  taxation  is  by  no  means  settled.  The  first  two 
sentences  of  the  section  are  merely  general  provisions  ex- 
pressly made  subject  to  more  specific  provisions  elsewhere 
contained  in  the  statute.  One  of  these  specific  provisions 
referring  to  special  classes  of  personal  property  immediately 
follows  and  forms  the  third  sentence  quoted  above.  If  the 
property  in  question  is  covered  by  this  specific  and  particular 
provision,  sudi  provision  must,  of  course,  govern,  notwith- 
standing the  preliminary  general  provision.  That  it  is  so 
covered  cannot  be  doubted,  because  it  is  clearly  a  "commod- 
ity kept  for  sale.'*  Hence  it  must  be  assessed  in  the  dis- 
trict where  located,  unless  it  be  included  within  the  clause 
^^excepiing  grain  in  warehouse/'  Whether  it  is  included 
in  that  clause  depends  upon  the  question  whether  it  is  an 
exception  to  the  single  class  of  "farm  products,"  or  an  ex- 
ception to  the  whole  list  of  property  beginning  with  "mer- 
chants' goods."  As  a  matter  of  construction,  an  exception 
naturally  is  to  be  referred  to  its  immediate  antecedent.  It 
may,  of  course,  refer  to  a  number  of  antecedents  if  such  ap- 
pears to  be  the  intention.  In  the  present  case  the  exception 
cannot  refer  to  tools  and  machinery,  farm  implements,  or 
live  stock.  Hence,  in  order  to  hold  that  it  refers  to  anything 
beside  farm  products,  we  must  hold  that  it  attaches  itself  to 
its  immediate  antecedent  and  then  skips  over  a  number  of 
others  and  finally  re-attaches  itself  to  a  more  remote  one, 
i.  e-  "commodities  kept  for  sale."  This  can  hardly  be  called 
natural  or  logical  Doubtless  the  legislature  had  in  mind 
the  fact  that  farmers  frequently  store  their  surplus  grain 
in  railroad  warehouses  awaiting  a  favorable  market,  and 
deemed  it  best  to  make  a  separate  class  of  grain  so  stored, 
assessing  it  to  the  owner  at  his  residence  along  with  the 
farmer's  live  stock  and  other  products  which  are  ordinarily 
located  at  his  residence. 

If,  as  we  think,  this  be  the  correct  view  to  be  taken  of  the 
meaning  of  the  exception,  then  the  grain  in  question,  being 
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a  commodity  kept  for  sale,  was  properly  assessed  in  the 
district  where  it  was  located,  and  the  writ  was  properly 
quashed. 
By  the  Court. — Judgment  aflSrmed. 


Columbian  Banking  Company,  Respondent^  vs.  Bowen, 

Appellant 

Deceml>er  H,  IQOy-Wanuarp  8,  19&8. 

BilU  and  notes:  Negotiable  instrument  Jav>:  Construction:  Checks: 
Drafts:  Negotiation:  Liability  of  payee:  Presentment  for  pay- 
ment: Delay:  ^'Business  hours'*  of  a  hank:  Evidence:  Usage  and 
(htstom:  **Reasonahle  hours:**  Judicial  notice :>  Presumptions. 

1.  The  negotiable  instrument  law — sees.  1676  to  1684 — 6,   Stats. 

(Supp.  1906;  Laws  of  1899,  ch.  356) — ^was  enacted  for  the  pur- 
pose of  furnishing,  in  itself,  a  certain  guide  for  the  determina- 
tion of  all  questions  covered  thereby  relating  to  commercial 
paper,  and,  so  far  as  it  speaks  without  ambiguity  as  to  any 
such  question,  reference  to  case  law  as  it  existed  prior  to  the 
enactment  is  not  only  unnecessary  but  liable  to  be  misleading. 

2.  Such  statute  is  not  merely  a  legislative  codification  of  judicial 

rules  previously  existing,  but  is,  so  far  as  it  goes,  an  incorpora- 
tion into  the  written  law  of  the  law  merchant  as  recognized  in 
Wisconsin,  with  such  changes  or  modifications  and  additions 
as  to  make  a  system  harmonizing,  so  far  as  practicable,  with 
that  prevailing  in  other  states. 
S.  The  negotiable  instrument  law — sees.  1675  to  1684 — 6,  Stats. 
(Supp.  1906;  Laws  of  1899,  ch.  356) — defines  a  bill  of  exchange 
as  an  unconditional  order  in  writing  addressed  by  one  person 
to  another,  signed  by  the  person  giving  it,  requiring  the  person 
to  whom  it  is  addressed  to  pay  on  demand  or  at  a  fixed  or  de- 
terminable future  time  a  sum  certain  in  money  to  order  or 
bearer.  Sec.  1684 — ^1  defines  a  check  as  a  bill  of  exchange 
drawn  on  a  bank,  payable  on  demand,  and  provides  that,  ex* 
cept  as  ifL  the  act  otherwise  provided,  the  provisions  applicable 
to  a  bill  of  exchange  payable  on  demand  apply  to  a  check. 
Sec.  1684 — 2  declares  that  a  check  must  be  presented  for  pay- 
ment within  a  reasonable  time  after  its  issue  or  the  drawer 
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will  be  discharged  from  liability  thereon  to  the  extent  of  the 
loss  caused  by  the  delay.  And  sec  167^ — 1  provides  as  to  a 
bill  of  exchange  payable  on  demand,  which  includes  by  force 
of  the  statute  a  check  or  draft  on  a  bank,  that  presentment  for 
payment  will  be  sufficient  if  made  within  a  reasonable  time 
after  the  last  negotiation  thereof.  Defendant,  payee  of  a  draft 
drawn  by  a  bank  on  a  correspondent  bank,  put  the  draft  into 
circulation  with  his  unqualified  indorsement.  The  draft  was 
dated  June  10th,  and  was  forwarded  by  mail  to  defendant's  im- 
mediate indorsee  at  Spokane,  Washington,  where  he  was  tem- 
porarily, and  was  received  by  him  on  June  20th.  On  July  4th 
the  indorsee  negotiated  the  draft  to  plalntift  at  San  Francisco, 
California,  and  received  its  faca  On  the  latter  day  plaintiff 
forwarded  the  draft  by  mail  to  its  correspondent,  who  received 
it  on  July  18th,  and  on  that  day,  after  due  presentment  and  re-, 
fusal  of  payment,  its  nonpayment  was  duly  protested.    Held: 

(1)  The  delay  in  presenting  the  draft  for  payment  between 
its  date  and  the  negotiation  to  the  bank  in  San  Francisco  was 
immaterial. 

(2)  Under  the  evidence,  stated  in  the  opinion,  the  circulating 
character  of  the  draft  had  been  preserved,  warranting  a  finding 
that  the  plaintift  came  into  possession  of  the  draft  in  due 
course. 

4.  T7nder  sec.  1678 — 2,  Stats.  (Supp.  1906;  Laws  of  1899,  ch.  356) — 
providing  that  presentment  for  payment,  to  be  sufficient,  must 
be  made  at  a  reasonable  hour  on  a  business  day,— evidence  that 
a  bank  draft,  after  taking  its  course  through  the  clearing  house, 
was  presented  to  the  drawee  for  payment  on  the  afternoon  of 
the  same  day  between  the  hours  of  3  and  6  o'clock,  and  that 
such  was  the  customary  way  of  doing  business  in  the  place 
where  the  drawee  was  located,  satisfies  the  statute. 

6.  What  constitutes  business  hours  of  a  bank,  within  the  meaning 
of  sec.  1678 — 2,  Stats.  (Supp.  1906;  Laws  of  1899,  ch.  356),  has 
reference  to  the  general  custom  at  the  place  of  the  particular 
transaction  in  question. 

6.  In  case  presentment  for  payment  of  a  negotiable  instrument  oc- 

curs in  a  foreign  Jurisdiction,  the  courts  of  Wisconsin  cannot 
take  judicial  notice  of  what  constitutes  reasonable  hours  on  a 
business  day  in  the  foreign  Jurisdiction. 

7.  Whether  a  negotiable  instrument  was  presented  for  payment  at 

a  reasonable  hour  on  a  business  day  is  a  matter  of  proof;  but 
a  notarial  certificate  of  the  transaction,  if  regular  and  furnish- 
ing prima  facie  proof  that  the  instrument  was  duly  presented 
for  payment,  raises  a  presumption  that  the  presentment  was 
made  at  a  proper  time. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Barron 
county:  A.  J.  Vinjb,  Circuit  Judge.    Affirmed. 

'  June  10,  1903,  the  banking  firm  known  as  the  Farmers'  & 
Merchants'  Bank,  of  Bangor,  Wisconsin,  sold  to  the  de- 
fendant a  $400  draft,  drawn  in  the  usual  form,  dated  on  that 
day,  payable  to  defendant's  order,  and  drawn  by  such  firm 
on  the  National  Bank  of  North  America,  at  Chicago,  Illi- 
nois. The  draft  was  sent  to  the  defendant  at  Barron,  Wis^ 
consin,  and  was  indorsed  by  him  to  A.  B.  Tabbert,  to  whom 
it  was  forwarded  by  mail,  at  Spokane,  Washington,  June  16, 

1903,  and  was  there  received  by  him  June  20tli  thereafter. 
He  was  at  Spokane  temporarily  and  was  on  his  way  to  the 
city  of  San  Francisco,  California.  July  14,  1903,  he  in- 
dorsed ^e  draft  and  sold  the  same  to  the  plaintiff  at  such 
city,  receiving  $400  therefor.  On  that  day,  in  due  course, 
plaintiff  sent  the  draft  by  mail  to  the  Bankers'  National 
Bank,  of  Chicago,  Illinois,  by  which  it  was  received  July 
18th  thereafter,  and  was  then,  as  requested,  duly  presented 
to  the  drawee  for  payment,  which  was  refused,  whereupon 
it  was  duly  protested  for  nonpayment  by  a  duly  authorized 
notary  public,  who  forwarded  a  manifest  thereof  with  notices 
of  protest  for  A.  E.  Tabbert,  the  plaintiff  and  the  defendant, 
to  the  plaintiff  at  San  Francisco,  California,  and  also  sent 
due  notice  to  the  National  Bank  of  North  America  at  Chi- 
cago, Illinois,  and  to  the  drawer  at  Bangor,  Wisconsin, 
July  19,  1903.  Plaintiff  upon  receipt  of  the  manifest  and 
notices  duly  sent  the  one  for  defendant  to  him  at  Barron, 
Wisconsin,  by  whom  it  was  duly  received,  and  sent  the  one 
for  Tabbert  by  mail  to  his  postoffice  address  and  reputed 
place  of  residence,  that  being  San  Francisco,  California. 
Thereafter  due  demand  was  made  on  defendant  for  payment 
of  the  draft,  and  the  same  was  refused.  July  28,  1903,  the 
property  of  the  drawer  was  placed  in  the  possession  of  a  re- 
ceiver, who  duly  paid  upon  the  draft  $144.49  January  6, 

1904,  $61.93  May  20th  thereafter,  and  $30.96  June  6th 
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following.  Plaintiff  was  the  owner  of  the  draft  at  the  time 
of  the  eonunencement  of  the  action,  and  at  the  time  of  the 
trial  thereof  there  was  due  thereon  $210. 

The  pleadings  presented  issues  for  decision  involving  facte 
as  above  detailed.  The  case  was  tried  by  the  court,  result- 
ing in  findings  of  fact  in  accordance  with  thestatement,  and  a 
conclusion  of  law  that  plaintiff  became  the  owner  of  the  draft 
in  due  course,  and  was  entitled  to  judgment  for  $210,  with 
costs.    Judgment  was  accordingly  rendered. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Clarence  C.  Coe  and  Arthur  E.  Coe,  and  for  the  re- 
spondent on  that  of  McConnell  <&  Scliweizer. 

Mabshall,  J.  Counsel  for  appellant  have  presented 
quite  an  extended  argument,  referring  to  many  authorities, 
as  to  the  law  antedating  and  independently  of  the  n^tiable 
instrument  statute — sees.  1676  to  1684 — 6,  Stats.  (Supp. 
1906;  Laws  of  1899,  ch.  366) — ^to  support  the  proposition 
that  appellant  was  released  from  liability  on  the  instrument 
in  question,  because  of  the  period  intervening  between  his 
parting  therewith  and  the  presentation  thereof  to  the  drawee 
for  payment  Such  statute  was  enacted  for  the  purpose  of 
furnishing,  in  itself,  a  certain  guide  for  the  determination 
of  all  questions  covered  thereby  relating  to  commercial  paper, 
and,  therefore,  so  far  as  it  speaks  without  ambiguity  as  to 
any  such  question,  reference  to  case  law  as  it  existed  prior  to 
the  enactment  is  unnecessary  and  is  liable  to  be  misleading. 

The  negotiable  instrument  law  is  not  merely  a  legislative 
codification  of  judicial  rules  previously  existing  in  this  state 
making  that  written  law  which  was  before  unwritten.  It  is, 
so  far  as  it  goes,  an  incorporation  into  written  law  of  the 
common  law  of  the  state,  so  to  speak,  the  law-merchant  gen- 
erally as  recognized  here,  with  such  changes  or  modifications 
and  additions  as  to  make  a  system  harmonizing,  so  far  as 
practicable,  with  that  prevailing  in  other  states.    That  it  con- 
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tains  some  quite  material  changes  in  previous  rules  governing 
commercial  paper  we  have  had  occasion  heretofore  to  point 
out  Hodge  v.  Smith,  130  Wis.  326,  110  N.  W.  192;  Awfc- 
land  V.  Arnold,  131  Wis.  64,  111  K  W.  212. 

The  primary  question  discussed  by  appellant^s  counsel,  it 
is  believed,  is  fully  covered  by  the  negotiable  instrument  law. 
There  are  a  multitude  of  decisions  regarding  the  character 
of  a  bill  of  exchange  and  that  of  a  check,  as  those  terms  are 
used  in  business  transactions,  and  to  what  extent  the  inci- 
dents of  one  are  identical  with  those  of  the  other,  which 
decisions  are  so  variant  in  their  phrasing  of  the  matter  as  to 
produce  more  or  less  confusion  in  respect  thereto  with  many 
apparent,  and  some  real,  conflicts,  to  remedy  which  was  one 
of  the  principal  objects  of  the  law. 

""  To  that  end  it  was  provided  in  sec.  1680,  "A  bill  of  ex- 
change is  an  unconditional  order  in  writing  addressed  by  one 
person  to  another,  signed  by  the  person  giving  it,  requiring 
the  person  to  whom  it  is  addressed  to  pay  on  demand  or  at 
a  fixed  or  determinable  future  time  a  sum  certain  in  money 
to  order  or  bearer,*'  and  it  was  further  provided  in  sec. 
1684 — 1,  "A  check  is  a  bill  of  exchange  drawn  on  a  bank, 
payable  on  demand." 

As  to  whether  the  incidents  of  the  species  of  bills  of  ex- 
change last  mentioned  are  the  same  as  those  of  bills  of  ex- 
change generally,  it  was  further  provided  in  the  section  last 
referred  to,  "Except  as  herein  otherwise  provided,  the  pro- 
visions of  this  act  applicable  to  a  bill  of  exchange  payable  on 
demand  apply  to. a  check."  The  onlv  exception  referred  to 
material  to  this  case  is  contained  in  gee  1684 — 2,jin  these 
words:  "A  check  must  be  presented  for  payment  within  a 
reasonable  time  after  its  issue  or  the  drawer  will  be  dis- 
charged from  liability  thereon  to  the  extent  of  the  loss  caused 
by  the  delay." 

Keeping  in  mind  that  the  discharge  from  liability,  above 
referred  to  because  of  unreasonable  delay  after  the  issuance 


Digitized  by 


Google 


8]  JANTJARY  TERM,  1908.  223 

Colombian  Banking  Go.  y.  Bowen,  134  Wis.  218. 

of  a  check  in  presenting  it  for  payment  is  of  the  drawer  only, 
and  that  this  action  is  against  the  payee  who  indorsed  the  in- 
Btnunent  in  qnestion  without  qualification  and  put  it  in  cir-  _ 
culation,  we  turn  to(sec.  1678 — ^  which  provides,  as  to  a  bill  (^  p  7  I . 
of  exchange  payable  on  demand,  which  from  the  foregoing 
obviously  includes  a  check  or  draft  on  a  bank  of  the  charao* 
ter  of  the  one  in  question,  ^'presentment  for  payment  will  be 
sufficient  if  made  within  a  reasonable  time  after  the  last 
negotiation  thereof 

y  Erom  the  foregoing  it  seems  plain  that  as  regards  the 
payee  of  such  an  instrument  as  we  have  here,  who  puts  the 
same  in  circulation  with  his  unqualified  indorsement  thereon, 
and  all  subsequent  parties  thereto  so  indorsing  the  same, 
presentment  for  payment  is  sufficient,  as  regards  their  lia- 
bility, if  made  within  a  reasonable  time  after  the  last  nego- 
tiation. A  bill  of  exchange  payable  on  demand,  regardless 
of  its  character,  put  in  circulation,  so  long  as  its  circulating 
character  is  preserved  may  be  outstanding  without  impair- 
ing the  liability  of  indorsers  thereof.  Formerly  the  length 
of  time  within  which  a  bill  of  exchange  might  circulate  with- 
out impairing  such  liability  was  more  or  less  uncertain,  ren- 
dering it  very  difficult  to  determine  any  one  case  by  the  de- 
cision in  another.  That  difficulty  was  removed,  so  far  as 
practicable,  by  the  provision  that  only  the  time  need  be  con- 
sidered intervening  between  the  last  negotiation  and  the  pre- 
sentment. That  is  recognized  as  a,  radical  change  in  the  law 
as  it  formerly  existed.    Selover,  Neg.  Inst  Law,  §  195. 

As  to  an  ordinary  bill  of  exchange  put  in  circulation,  it 
was  quite  anciently  held  that  the  period  between  July  18th 
of  one  year  and  January  16th  of  the  next  year  was  not  nec- 
essarily unreasonable.  Gowwn  v.  Jackson,  20  Johns.  17  G. 
Perhaps  one  might  now  keep  a  bill  of  exchange  for  such 
length  of  time  as  to  destroy  its  circulating  character  not- 
withstanding he  ultimately  passed  it  along  to  another  person, 
but  that  situation,  as  wo  view  the  case,  does  not  exist  here. 
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Applying  the  law  as  aforesaid  to  the  facts  of  this  case  it  ia 
readily  seen  that  the  delay  in  presenting  the  paper  for  pay- 
ment between  its  date  and  the  negotiation  to  the  bank  at  San 
Francisco  is  immaterial.  Appellant  unqualifiedly  indorsed 
the  paper  and  put  it  in  circulation  by  sending  it  to  Tabbert 
at  a  distant  part  of  the  country,  probably  knowing  that  he 
was  a  traveler.  Tabbert  received  the  paper  while  journey- 
ing with  the  intention  of  going  to  San  Francisco  and  held 
it  till  he  arrived  there  and  then  negotiated  it.  It  was 
promptly  presented  for  payment  thereafter  and  so  in  time^ 
as  regards  that  circumstance,  to  preserve  the  liability  of 
appellant. 

The  court  decided,  as  indicated,  that  Tabbert  was  a  trav- 
eler with  San  Francisco  as  his  destination  and  properly  held 
that  such  circumstance  sufficiently  explained,  if  any  explana- 
tion were  necessary,  the  lapse  of  time  between  his  reception 
of  the  paper  and  his  negotiation  thereof,  preserving  its  circu- 
lating character  and  warranting  the  finding  that  the  re- 
spondent came  thereby  in  due  course. 

The  point  is  made  that  the  instrument  was  not  presented  to 
the  drawee  for  payment  during  banking  hours.  The  nego- 
tiable instrument  law  at  sec  1678 — 2  provides  that  "Present- 
ment for  payment,  to  be  sufficient,  must  be  made:  •  •  •  at 
a  reasonable  hour  on  a  business  day.  .  .  ."  The  evidence 
shows  that  the  paper,  after  taking  its  course  through  the 
clearing  house,  was  presented  to  the  drawee  for  payment  on 
the  afternoon  of  the  same  day  between  the  hours  of  3  and  6 
o'clock.  The  proof  is  to  the  effect  that  sudi  was  the  cus- 
tomary way  of  doing  such  business  in  Chicago,  where  the 
drawee  was  located.  That  is,  as  we  understand  it,  the  busi- 
ness day  of  the  bank  continued  after  the  dosing  of  the  dear- 
ing-house  transactions  so  as  to  enable  banks,  holding  paper 
for  collection,  refused  recognition  in  such  transactions,  to 
present  the  same  for  payment  as  was  done  in  this  case.  That 
satisfies  the  statute.     What  constitutes  business  hours  of  a 
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bank,  within  the  meaning  of  the  statute,  has  reference  to  the 
general  custom  at  the  plaxse  of  the  particular  transaction  in 
question.  In  case  of  a  transaction  occurring  in  a  foreign 
jurisdiction,  as  in  the  instance  in  question,  the  court  cannot 
take  judicial  notice  of  what  constitutes  reasonable  hours  on 
a  business  day.  1  Daniel,  Neg.  Inst  (5th  ed.)  §  601.  It 
is  a  matter  of  proof,  though  in  case  of  the  notarial  certificate 
of  the  transaction,  as  here,  being  regular  so  as  to  furnish 
prima  facie  proof  that  the  paper  was  duly  presented  for 
payment,  that  raises  the  presumption  that  the  presentment 
was  made  at  a  proper  time.  Cayuga  Co.  Bank  v.  Hunt,  2 
Ein,  635. 
iBy  the  Court.— Judgment  aflBrmed? 


Chabb,  Appellant,  vs.  City  of  Sttpbeiob,  Respondent 

Deoemher  U,  1907— January  8,  1908. 

Stare  decisis. 

EaTing  decided  that  certain  special  improTement  bonds  of  the 
city  of  Superior  Issued  under  the  authority  of  its  then  charter 
(ch.  124,  Laws  of  1891)  pledged  the  liability  of  that  city  and 
were  in  all  respects  city  bonds  eyldencing  municipal  indebted- 
ness, although  the  city  was  given  a  charge  upon  the  property 
benefited  out  of  which  to  collect  spcial  taxes  to  pay  them,  the 
supreme  court,  after  the  lapse  of  fifteen  years,  applies  the  rule 
etare  decisis,  when  asked  to  overrule  its  former  decision  in 
a  suit  on  one  of  such  bonds,  purchased  by  plaintiff  two  years 
after  the  former  decision. 

Appxix  from  an  order  of  the  circuit  conrt  for  Douglas 
county:  A.  J.  Vihtje,  Circuit  Judge.    Reversed. 

Action  against  the  city  of  Superior  upon  a  bond,  known 
as  an  improvement  bond,  issued  for  the  expense  of  improv- 
ing certain  streets  under  the  authority  of  the  city  charter 
Vol.134— 15 
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of  1891  (Laws  of  1891,  ch.  124),  the  bond  being  in  the  same 
form  and  under  the  same  provisions  of  law  as  that  consid- 
ered and  described  in  Fowler  v.  Superior,  85  Wis.  411,  64 
K  W.  800,  such  bond  being  dated  July  29,  1892,  and  pur- 
chased by  plaintiff  in  good  faith  and  for  value  in  1895,  be- 
fore due.  It  was  also  alleged  that  the  defendant  had  regu- 
larly paid  the  semi-annual  interest  up  to  the  2d  day  of  July, 
1901,  but  then  defaulted  and  had  refused  to  pay  further  in- 
terest or  any  of  the  principal  A  general  demurrer  to  this 
complaint  was  sustained,  from  which  order  the  plaintiff 
appeals. 

Solon  L.  Perrin,  for  the  appellant. 

T.  L.  Mcintosh,  city  attorney,  and  L,  K.  Lose,  of  counsel, 
for  the  respondent. 

Dodge,  J.  In  1893  this  court  decided  that  bonds,  of 
which  the  one  in  suit  is  typical,  namely,  special  improvement 
bonds,  issued  under  the  authority  of  the  city  charter  of 
1891  (Laws  of  1891,  ch.  124),  pledged  the  liability  of  the 
city  and  were  in  all  respects  city  bonds  evidencing  municipal 
indebtedness,  although  the  city  was  given  a  charge  upon  the 
property  benefited  out  of  which  to  collect  special  taxes  to  pay 
them.  Fowler  v.  Superior,  85  Wis.  411,  425,  54  K  W.  800. 
That  case  was  decided  after  the  most  exhaustive  argument 
by  counsel,  and  over  a  disagreement  in  the  court,  which 
served  to  insure  exhaustive  consideration  of  the  questions; 
and  persisted  in  in  the  face  of  a  motion  for  a  rehearing.  That 
case  has  been  recognized  as  finally  settling  the  question  by 
our  own  court  in  Uncas  Nat  Bank  v.  Superior,  115  Wis. 
340,  91  N.  W.  1004,  where  bonds  issued  under  another 
charter,  differing  in  several  material  aspects,  were  held 
to  stand  on  a  different  footing  because  of  those  very  distinc- 
tions ;  by  the  United  States  courts  in  King  v.  Superior,  117 
Fed.  113  (C.  C.  A.),  and  in  White  Riwer  Sav.  Bank  v. 
Superior,  148  Fed.  1  (C.  C.  A.).    Since  its  date  the  public^ 
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in  reliance  on  that  decision,  have  dealt  in  these  honds  and 
given  them  credit  upon  the  faith  of  the  liability  of  the  city. 
Funds  doubtless  of  the  most  sacred  character  have  been  in- 
vested in  them  for  that  reason.  Incidentally  it  appears  that 
the  plaintiff  himself  purchased  these  bonds  two  years  after 
that  decision  and,  of  course,  in  reliance  thereon.  Now,  after 
a  lapse  of  more  than  fifteen  years,  we  are  asked  to  say  that 
that  decision  was  wrong  and  that  the  holders  of  these  bonds 
cannot  look  beyond  the  property  which  was  benefited,  ability 
to  assess  which  for  their  payment  has  doubtless  been  ex- 
hausted. To  such  a  demand  the  rule  sto/re  decisis  is  a  oom- 
plete  and  insuperable  answer. 

By  the  Cavrt. — Order  reversed,  and  cause  remanded  wilt 
directions  to  overrule  the  demurrer. 

Masshall,  J.,  took  no  part 


SMrrH|  Appellant,  va.  ICebbiix  and  others,  Respondents. 

December  H,  1907-Wanuary  fi,  1908. 

ContractB:  Construction:  Intention  of  parties:  Vendor  and  pwr- 
chaser:  Real-estate  brokers:  Authority:  Failure  to  conform  con- 
tract to  instructions. 

1.  Where  the  intent  of  a  contract  Is  manifest  from  the  phraseology 

employed  and  the  terms  and  tenor  of  the  stipulations,  it  must 
be  given  efCect  aa  expressive  of  the  intention  of  the  parties. 

2.  Where  a  real-estate  broker,  under  the  facts  and  circumstances 

which  establish  his  agency,  is  restricted  to  making  an  absolute 
sale,  for  cash,  at  a  given  price,  which  facts  are  known  to  the 
vendee,  a  contract  by  the  broker,  whereby  the  vendee  has  the 
right  to  refuse  to  purchase  the  land  at  the  stipulated  price 
within  an  agreed  time,  makes  the  broker's  contract  an  optional 
agreement,  is  not  within  his  agency,  and,  in  the  absence  of  sub- 
sequent ratification,  doea  not  bind  the  vendor  to  make  convey- 
ance. 
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Appeat.  from  a  judgment  of  the  superior  court  of  Doug- 
las county:  Chables  Smith,  Judge.     Affirmed, 

This  is  an  action  for  the  specific  performance  of  an  al- 
leged contract  for  the  sale  of  certain  lands,  made  by  the 
plaintiff  through  her  husband  as  her  agent  and  by  the  de- 
fendant H.  P.  Merrill  in  behalf  of  himself  and  the  other 
defendants.  The  defendants  are  residents  of  Portland, 
Maine.  L.  E.  Waterman  is  a  real-estate  agent  at  Superior, 
Wisconsin,  and  negotiated  the  sale  for  the  defendants.  About 
the  middle  of  September,  1903,  Waterman  wrote  to  Merrill 
respecting  the  sale  of  some  lands  owned  by  Merrill  and  ask- 
ing for  descriptions  and  the  lowest  prices.  Merrill  replied 
stating  that  the  lands  belonged  to  four  persons,  that  they 
would  like  to  sell  the  lands  for  cash,  that  they  did  not  ex- 
pect to  get  what  they  had  paid  for  the  lands,  but  that  they 
would  like  some  offer.  Waterman  again  wrote  to  Merrill, 
describing  the  condition  of  the  real-estate  market  in  Supe- 
rior, and  stating  that  he  had  a  party  to  whom  he  thought  he 
could  sell  a  forty  of  Merrill's  at  $15  per  acre.  MerriWs  an- 
swer to  Waterman  stated  that  the  lands  comprised  213  acres, 
that  they  belonged  to  four  persons,  and  that  if  any  of  the 
lands  were  sold  they  wished  to  dispose  of  it  all.  He  asked 
Waterman  whether  he  could  dispose  of  it  all  for  cash  and 
promised  to  submit  Waterman's  best  offer  to  the  othej  own- 
ers. Waterman's  next  letter  to  Merrill  asked  for  a  more 
correct  description.  Merrill  replied  giving  descriptions  and 
stating  that  the  correct  acreage  of  the  land  owned  by  the 
four  parties  was  207.65  acres.  He  also  stated  that  the  par- 
ties wished  to  sell  the  land  as  a  whole  and  as  soon  as  possible. 
On  ^N'ovember  26,  1903,  Waterman  wrote  Merrill  to  the 
effect  that  he  had  a  party  who  thought  he  could  use  the  land 
and  who  had  made  him  an  offer  of  $10  per  acre  for  the 
whole  tract,  and  saying:  "If  you  cannot  take  this  price, 
please  let  me  know  the  very  lowest  price  you  will  take,  so 
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I  will  be  able  to  close  up  with  a  party  when  I  get  one.'^  To 
this  letter  of  Waterman,  Merrill  replied  as  follows: 

"Portland,  Me.,  Nov.  27,  1903. 
"Mr.  L.  E.  Waterman — ^My  Dear  Sir:  Tour  lettor  re- 
ceived this  morning,  and  in  reply  would  say  that  the  tract  be- 
longs, as  I  told  you,  to  four  parties.  It  will  be  necessary 
to  see  them  all  in  regard  to  the  matter,  aiid,  as  some  are 
away  for  Thanksgiving,  cannot  do  so  imtil  Monday.  Of 
course  the  purchaser  will  pay  the  taxes  any  time  before  the 
1st  of  March.  Ten  dollars  is  a  very  small  price.  We  re- 
fused eighteen  last  fall.  I  will  let  you  know  as  soon  as  I 
can  see  the  parties.  We  donH  want  to  give  it  away,  as  we 
seem  to  be  doing.  As  I  say,  will  let  you  know  as  soon  as 
possible.  Henry  P.   Mereill, 

"By  M.  E.  Merrill." 

On  November  30,  1903,  Merrill  sent  the  following  tele- 
gram and  letter: 

"Portland,  Me.,  Nov.  30. 

"L.  E.  Waterman,  W,  Supr.,  Wis.  Accept  offer  subject 
to  condition  in  letter.  H.  P.  Merrill." 

"Portland,  Nov.  30. 
**Mr.  Waterman — ^Dear  Sir:  Tour  letter,  which  I  re- 
ceived, and  to  which  I  replied  last  Saturday,  is  before  me. 
Have  seen  the  parties,  and  they  wish  very  much  you  could 
get  more  for  the  property.  Will  you  not  try  to  do  so.  As  I 
understand  it,  you  offer  $10  an  acre  cash  for  the  whole  tract. 
We  insist  the  parties  buying  should  pay  taxes.  If  you  can- 
not get  any  more,  we  will  sell,  and  refer  you  to  Little  & 
Nolte,  who  have  charge  of  the  property,  to  make  out  papers, 
etc  Very  truly  yours, 

"Henrt  p.  Merrill." 

On  December  5,  1903,  Waterman  wrote  Merrill  asking 
for  the  abstract,  so  as  to  have  it  in  case  he  should  be  able  to 
close  up  the  deal.    To  this  Merrill  replied  as  follows : 

"Portland,  Dec  ?• 
*'Mr.  L.  E.  Waterman — ^Dear  Sir:  We  wired  you  last 
Monday,  and  hoped  by  this  time  to  have  heard  from  you. 


Digitized  by 


Google 


230         SUPREME  COURT  OF  WISCONSIN".      [Jan. 
Smith  V.  Merrill,  134  Wia.  227. 

We  notified  Little  &  Nolte  that  such  a  deal  was  in  progress, 
and  received  a  letter  from  them  this  morning  expressing 
great  surprise  that  such  a  price  was  thought  of  for  a  moment 
They  say  it  is  a  very  low  price  even  at  the  low  state  of  the 
market.  We  should  like  to  know  as  soon  as  possible  how  the 
sale  is  progressing,  for  if  there  is  to  be  any  difficulty  about 
it  we  would  like  to  know.  The  taxes  must  be  paid ;  other- 
wise, we  do  not  wish  to  sell  at  any  such  figure.  Kindly  ad- 
vise us,  and  get  more  if  you  can,  even  by  waiting. 

"Yours  very  truly,  Heney  P.  MERRrLi., 

"By  M.  E.  M.'' 

On  December  11,  1903,  the  following  instrument  was  ex- 
ecuted: 

"The  Wisconsin  Investment  Company,  914  Tower  Ave- 
nue, West  Superior,  Wis.,  Dec.  11th,  1903.  Received  from 
A.  K.  Smith  the  sum  of  twenty-five  dollars  as  earnest  money 
and  part  payment  on  the  following  piece  or  parcel  of  land 
in  Douglas  county,  Wisconsin,  viz.:  [Description.]  The 
consideration  and  purchase  price  to  be  ten  dollars  ($10.00) 

per  acre  and  taxes  for  the  year  1903, dollars,  payable 

in  the  manner  following:  The  sum  of  $25.00  on  the  delivery 
of  this  receipt  and  taxes  for  year  (1903).  The  sum  of 
$2,045.65  on  or  before  12  o'clock  noon,  the  15th  day  of 

January,  A.  D.  1904,  at  per  cent,  per  annum  from 

the  date  thereof  until  paid.  Accrued  interest  on  any  in- 
cumbrance on  said  property  to  be  deducted  from  above  cash 
payment     Abstract  showing  title  to  said  property  to  be  in 

,  free  and  clear  from  all  legal  liens  and  incumbrances, 

to  be  furnished  said  purchaser  on  or  before  12  o'clock  noon, 
the  11th  day  of  January,  A.  D.  1904;  but,  in  case  said  ab- 
stract cannot  be  furnished  by  said  hour  and  day,  said  pur- 
chaser to  have  one  day  extra  extension  to  make  the  payment 

due in  for  each  and  every  day  said  abstract  is  delayed. 

In  case  the  abstract  to  said  property  should  prove  to  be  de- 
fective and  so  that  it  cannot  be  perfected  within  a  reasonable 
time,  then  this  receipt  to  be  void,  and  money  herein  paid  to 
be  refunded ;  but  in  case  the  title  should  prove  to  be  good,  and 
said  purchaser  or  his  assigns  should  refuse  to  take  the  prop- 
erty, or  should  fail  to  make  the  payment  due  and  payable  on 
or  before  12  o'clock  noon,  the  15th  day  of  January,  A.  D. 
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1904,  delays  in  furnishing  abstract  alone  excepted,  and  then 
only  for  a  time  equal  to  the  delay,  then  this  receipt  to  be  ut- 
terly, entirely,  and  shall  remain  forever  void,  and  said  money 
herein  receipted  for  shall  be  forever  forfeited  to  L.  E.  Water- 
man for  consideration  of  this  agreement,  and  said  purchaser 
shall  neither  have  any  rights  to  said  property  by  virtue  of  this 
receipt  or  any  right  of  action  for  recovery  of  said  money, . 
nor  any  cause  for  considering  himself  aggrieved  or  for 
claiming  damages  by  virtue  of  such  forfeiture.  It  is  hereby 
expressly  stipulated,  understood,  and  agreed  that,  if  said 
payment  of  $2,045.55  and  taxes  for  year  1903  is  paid  on  or 
before  12  o'clock  at  noon  the  15th  day  of  January,  1904, 
extension  on  account  of  delay  furnishing  abstract  alone  ex- 
cepted, and  then  only  for  a  time  equal  to  such  delay,  I  will, 
after  said  payment,  deliver  to  said  purchaser  a  warranty 
deed.  The  abstract  to  be  delivered  to  said  purchaser  at  L. 
E.  Waterman's  oflBce  in  Superior,  at  which  place  payments 
must  be  made  to  L.  E.  Waterman,  and  deed  will  be  delivered 
to  said  purchaser  when  entitled  thereto,  according  to  the 
terms  herein  stated.  It  is  further  agreed  that  the  said  L.  E. 
Waterman  shall  be  held  to  no  further  responsibility  concern- 
ing this  transaction  than  to  act  intelligently  and  in  absolute 
good  faith  with  such  purchaser. 

"L.  E.  Wateemak,  Agent 

"Accepted:  A.  K.  Smith. 

*Tor  value  received  I  hereby  sell,  assign,  and  transfer 
to  May  H.  Smith,  her  heirs  and  assigns,  the  within  contract^ 
and  all  my  right,  title,  and  interest  therein. 

"Witness  my  hand  this  11th  day  of  Dec.  1903." 

After  the  execution  of  this  instrument,  on  the  same  day, 
Waterman  telegraphed  MerriU:  "Land  sold,  waiting  for 
abstract  Answer  quick.''  Merrill  replied  by  telegraph: 
'^ill  send  abstract  at  once;"  and  on  December  14,  1903, 
wrote  Waterman  that  he  was  unable  to  find  the  abstract; 
that  he  had  a  better  offer  for  the  land  and  had  closed  the 
deal.    Plaintiff  commenced  this  action  December  19,  1903. 

The  court  found  the  facts  above  given,  and  from  the  evi- 
dence adduced  also  found  that  all  the  parties  to  the  transac- 
tion had    acted   in  good   faith;   that  Waterman  had  not 
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fraudulently  misrepresented  the  value  of  the  property,  but 
that  he  had  diligently  endeavored  to  make  a  sale ;  that  the  de- 
fendant Merrill,  the  defendant  Frye  consenting,  had  au- 
thorized Waterman  to  sell  the  lands  for  the  sum  of  $10  per 
acre,  the  purchaser  to  pay  the  taxes  for  the  year  1903,  and 
to  make  a  binding  contract  in  writing  for  the  sale  of  the 
lands  at  that  price  for  cash ;  that  the  principals  to  the  trans- 
action had  had  no  dealings  directly  with  each  other ;  that  the 
other  defendants  did  not  know  of  the  transaction  until  the 
commencement  of  the  action;  that  they  had  not  authorized 
Merrill  to  act  for  them  in  accepting  the  offer  or  in  making 
or  directing  the  sale  of  their  interests  in  the  lands ;  and  that 
the  fair  value  of  the  lands  was  $18  per  acre.  Plaintiff  made 
no  claim  in  circuit  court  for  a  transfer  of  any  of  the  in- 
terests of  the  defendants  except  those  of  Merrill  and  Frye, 
but  demanded  damages  against  Merrill  because  of  his  in- 
ability to  comply  with  the  contract  for  the  transfer  of  the 
interests  of  the  other  defendants.  This  is  an  appeal  from 
the  judgment  of  the  court  dismissing  the  complaint  and 
awarding  defendants  their  costs  and  disbursements. 

For  the  appellant  there  was  a  brief  by  Ltise,  Powell  & 
I/use,  and  oral  argument  by  L.  K,  Luse. 

Victor  Lirdey,  for  the  respondents. 

SiEBECKEB,  J.  The  court  refused  specific  performance  of 
the  contract  for  the  sale  of  the  land  owned  by  the  defendanta 
upon  the  ground  that  Waterman  was  not  authorized  to  enter 
into  the  contract  he  made  with  the  plaintiff  for  the  purchase 
of  tlie  land.  An  examination  of  the  evidence  supports  the 
court's  finding  that  Waterman  was  authorized  by  Mr.  Mer-- 
rill,  one  of  the  defendants,  to  make  a  cash  sale  of  the  prem- 
ises at  the  price  of  $10  per  acre,  the  purchaser  to  pay  the 
taxes  on  the  land  for  the  year  1903.  The  agency  of  Water- 
man clearly  authorized  him  to  make  a  sale  of  the  premises 
for  cash  at  the  prescribed  price  and  the  payment  of  the 
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taxesy  but  did  i;iot  authorize  him  to  allow  the  purchaser  to 
refuse  to  take  the  property  at  any  time  before  final  consum- 
mation of  the  sale  by  the  delivery  of  the  deed  and  the  pay- 
ment of  the  consideration.  The  contract  of  sale  made  by 
him  is  embodied  in  a  -writing  in  the  form  of  a  receipt  and 
an  agreement  for  the  sale  of  the  land  to  the  plaintiff,  and 
expressly  provides: 

"In  case  the  abstract  [of  title]  to  said  property  should 
prove  to  be  defective,  .  .  .  then  this  receipt  to  be  void, 
and  money  herein  paid  to  be  refunded ;  but  in  case  the  title 
should  prove  to  be  good,  and  said  purchaser,  or  his  assigns, 
should  refuse  to  take  the  property,  or  should  fail  to  make 
payment  [as  specified],  then  this  receipt  to  be  .  .  .  entirely 
.  .  .  void,  and  said  money  herein  receipted  for  shall  be 
forfeited  to  L.  E.  Waterman  for  consideration  of  this  agree- 
ment" 

In  the  event  of  such  a  forfeiture  the  purchaser  is  to  have 
no  right  to  the  property  or  the  money  so  forfeited.  It  is 
also  expressly  stipulated  that  if  the  whole  purchase  price 
should  be  paid  to  Waterman  within  thirty-four  days  after 
the  date  of  the  agreement,  then  Waterman  was  to  deliver  a 
deed  of  the  land.  This  contract,  set  forth  in  the  foregoing 
statement  of  facts,  differs  in  form  and  phraseology  from 
those  usually  employed  in  agreements  for  the  sale  of  land. 
It  contains  no  terms  of  present  sale  or  transfer  of  the  in- 
terest of  the  owners  to  the  intended  purchaser.  In  all  its 
terms  it  speaks  in  terms  of  future  execution  of  the  bargain 
between  the  parties.  Its  context  shows  an  intention  of  the 
parties  that  the  purchaser  should  have  the  privilege  of  ref  usr 
ing  the  property  within  the  thirty-four-day  period  fixed  by 
them  for  the  final  consummation  of  the  sale.  The  intent  is 
manifest  from  the  phraseology  employed  and  the  terms  and 
tenor  of  the  stipulations,  and  must  be  given  effect  as  ex- 
pressive of  the  intent  of  the  parties. 

Appellant  contends  that  the  context  of  this  agreement  is 
the  same  in  legal  effect  as  those  construed  in  Willes  v.  Smith, 
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77  Wi8.  81,  45  K  W.  666;  Shenners  v.  PrUchard,  104  Wia. 
287,  80  K  W.  458 ;  and  also  Foster  v.  Lowe,  131  Wis.  54, 
110  N.  W.  829.  The  contracts  in  those  cases  were  construed 
as  giving  the  vendees  no  right  to  refuse  to  take  the  premises 
if  the  vendors  elected  to  enforce  them.  In  the  last  two  cases 
this  right  of  the  vendors  to  enforce  the  agreement  upon  their 
election  was  specifically  stipulated,  and  this  was  held  to 
imply  an  understanding  by  the  parties  that  the  agreements 
were  to  remain  binding  obligations  of  the  vendees  at  the 
option  of  the  vendors.  The  agreement  in  the  WUles  Case 
in  some  of  its  features  is  not  unlike  the  one  before  us,  but  it 
provided  specifically  that,  upon  default  by  the  vendee  to 
accept  a  good  title  within  the  time  specified,  the  owner 
might  declare  the  contract  terminated.  Under  this  stipula- 
tion it  was  resolved  that  the  contract  could  only  be  termi- 
nated by  the  vendor,  and  the  vendee  was  held  to  have  agreed 
to  an  absolute  purchase,  from  which  there  was  no  release 
except  at  the  option  of  the  vendor.  As  above  stated,  the 
agreement  here  clearly  indicates  that  the  vendor  has  no  op- 
tion to  declare  the  contract  terminated,  and  the  vendee,  by 
forfeiting  the  payment  he  had  made,  reserves  the  privilege 
of  refusing  to  accept  the  property  within  the  time  limited  by 
the  agreement.  These  stipulations  distinguish  this  agree- 
ment from'  the  contracts  in  the  cases  above  cited  and  such  as 
constitute  a  sale  of  lands.  The  vendee  having  the  right  to 
refuse  to  purchase  the  land  at  the  stipulated  price  within  the 
time  agreed  upon  makes  this  contract  an  optional  agreement, 
and  the  vendee  might  refuse  to  take  the  property  within  the 
contract  period.  Waterman's  authority  to  sell  the  land  at 
the  stipulated  price  for  cash  did  not  cover  such  a  contract 
as  this,  and  his  action  in  the  matter  was  not  within  his 
agency  to  sell  the  land  for  the  defendants.  The  facts  and 
circumstances  which  establish  his  agency  show  that  he  was 
restricted  to  making  an  absolute  sale,  for  cash,  at  a  given 
price.     These  facts  were  also  known  to  plaintiff's  agent, 
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A.  K.  Smith,  in  making  the  purchase  for  plaintiff.  There  is 
no  proof  that  the  defendants  have  ratified  the  contract  so 
made  by  Waterman-  Upon  these  considerations  it  results 
that  defendants  are  not  bound  by  the  agreement^  and  the 
court  properly  found  that  Waterman  was  not  authorized  to 
make  the  sale  upon  the  terms  and  conditions  of  the  con- 
tract 
By  the  Court. — Judgment  affirmed. 


STOOKnro  and  others^  Bespondents,  vs.  Wasbsit  Bbothices 
Company,  imp.^  Appellant 

Deceniber  16,  XSOJ^anuary  8,  1908^ 

Municipal  corporatiotu:  Public  improvementa:  Oompetitian  in  l>id' 
ding:  Charter  prtyifiaionn. 

1.  A  city  charter  (ch.  124»  Laws  of  1891)  proYlded  that  before  pro- 
posals for  public  improvements  (paving  streets)  are  adver- 
tised, a  profile  or  plan  of  the  '*v)orTc  to  he  done,''  together  with 
the  speclflcations,  should  be  placed  on  file  in  the  ofQce  of  the 
board  of  public  works  for  the  Inspection  of  bidders,  and  a  form 
of  contract  as  the  same  would  be  required  to  be  executed  by 
bidders  should  be  prepared  and  furnished  to  prospective  bid- 
ders; that  when  any  work  ^'shall  have  heen  ordered  to  he  done" 
and  the  plans  for  the  same  containing  '*a  description  of  the 
work,  the  material  to  be  used,  and  such  other  matter  as  will 
give  an  intelligent  idea  of  the  work  required,  9hall  have  heen 
filed  in  the  office  of  the  board  of  public  works,  where  the  same 
can  he  inspected  hy  persons  desiring  to  bid  on  such  work,"  bids 
may  be  advertised.    Held: 

(1)  The  charter  not  only  contemplated,  but  definitely  re- 
quired, that,  in  advance  of  the  advertisement  for  bids,  a  definite 
work,  done  in  a  definite  way,  with  definite  materials,  must  first 
be  determined  upon  by  the  council;  that  the  plans  and  specifi- 
cations for  this  work  must  be  filed;  and  that  the  bids  received 
must  be  competitive  bids  on  the  basis  of  the  definite  work  so 
ordered  and  described  in  the  plans  an.d  specifications  on  file. 
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(2)  The  charter  did  not  provide  for  competition  between  dif- 
ferent plans  and  processes  as  well  as  competition  between  bid- 
ders upon  the  same  plan  or  process. 

(3)  A  resolution  of  the  common  council  directing  the  im- 
provement of  a  street  with  either  sandstone  blocks,  bitulithic 
macadam,  creosote  blocks,  or  vitrified  brick,  and  directing  a 
call  for  separate  bids  for  the  work  by  the  use  of  each  of  such 
materials,  does  not  present  opportunity  for  true  competition 
between  all  bidders.  Timlin  and  Kebwin,  JJ.,  dissent. 

[2.  Whether  the  provisions  of  ch.  124,  Laws  of  1891  (charter  of  Su- 
perior), prohibit  the  city  from  paving  its  streets  with  bitulithic 
pavement,  a  patented  process,  and,  if  so,  whether  such  provi- 
sions invade  the  constitution  of  the  United  States,  and  the  pat- 
ent laws  which  protect  a  patentee  in  the  exclusive  right  to  sell 
his  patented  article  anywhere  in  the  United  States,  subject  only 
to  reasonable  regulation  by  the  states  in  the  exercise  of  the  po- 
lice power,  not  determined.] 

AppeaTi  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinjb,  Circuit  Judge.    Affirmed, 

This  is  an  action  in  equity  brought  by  the  plaintiffs,  who 
are  general  taxpayers  and  lotowners  in  the  city  of  Superior, 
to  set  aside  a  certain  street  paving  contract  between  the  city 
and  the  appellant  company  (a  foreign  corporation),  and  to 
enjoin  the  execution  of  the  work  and  the  issuance  of  special 
assessment  certificates  against  the  plaintiffs'  lots  to  pay  for 
that  work.  The  facts  were  not  in  dispute,  and  judgment 
for  the  plaintiffs  in  accordance  with  the  prayer  of  the  com- 
plaint was  rendered  upon  the  pleadings.  The  following  are 
the  facts  which  are  material  to  the  questions  discussed :  The 
city  of  Superior  is  governed  by  a  special  charter,  to  be  found 
as  ch.  124,  Laws  of  1891.  The  provisions  of  the  charter 
bearing  on  the  case  are  briefly  as  follows:  Sec  63  provides 
that  aU  public  works  which  are  estimated  to  cost  exceeding 
$1,000  shall  be  let  by  contract  to  the  lowest  responsible  and 
satisfactory  bidder,  that  the  board  of  public  works  shall 
advertise  for  proposals  for  such  work  for  at  least  one  week  in 
the  official  paper,  and  that  before  such  advertising  "a  pro- 
file or  plan  of  the  work  to  be  done,  together  with  the  specifiea- 
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tions,  shall  be  placed  on  file  in  the  office  of  the  board  of 
public  works  for  the  inspection  of  bidders,  and  a  form  of 
contract  as  the  same  will  be  required,  to  be  executed  by  bid- 
ders shall  be  prepared  and  a  copy  of  the  same  furnished  to 
any  person  desiring  to  bid  on  the  work"  Sec.  64  gives  the 
board  power  to  reject  any  and  all  bids.  Sec-  116  authorizes 
the  city  to  open,  grade,  pave  with  wood,  stone,  or  other  ma- 
terials or  otherwise  improve  streets  and  alleys.  Sec  117 
provides  that  such  improvements  shall  be  chargeable  to  the 
lots  or  parcels  of  land  benefited  thereby  in  proportion  to  the 
benefits  received,  but  that  the  total  amount  assessed  shall 
not  exceed  the  entire  cost  of  the  work,  nor  shall  the  assessment 
against  any  parcel  exceed  the  benefit  accruing  to  it,  except 
in  case  of  sidewalks.  Sec.  119  provides  that,  before  changing 
any  established  grade  or  ordering  any  work  to  be  done  on 
any  street  in  whole  or  in  part  at  the  expense  of  abutting  lots, 
the  board  of  public  works  shall  view  the  premises,  determine 
the  benefits  and  damages  accruing  to  each  parcel,  also  the 
entire  cost  of  the  improvement  and  the  amount  that  should 
be  assessed  to  each  parcel  as  benefits  by  reason  of  the  change 
of  grade  or  improvement.  Sec.  120  requires  the  board  to 
file  in  their  office  a  report  of  their  determination  of  the  va- 
rious questions  so  required  to  be  considered  by  them.  Sec 
122  requires  the  city  clerk  to  notify  the  city  council  at  its 
next  regular  meeting  of  the  filing  of  the  report,  and  em- 
powers the  council  to  take  such  action  on  the  report  as  it 
deems  advisable,  providing  that  if  no  action  be  taken  the  re- 
port shall  be  deemed  confirmed.  Sec  123  provides  that, 
subject  to  the  foregoing  limitations,  the  council  through 
said  board  may  determine  the  amount  to  be  paid  by  bene- 
fited real  estate^  and  the  amount  to  be  paid  by  the  city  at 
large  on  accoimt  of  the  improvement  of  a  street.  Sec.  127 
provides  that  when  any  such  improvement  "shall  have  been 
ordered  to  be  done  and  the  plans  for  the  same  containing  a 
description  of  the  work,  the  material  to  be  used,  and  such 
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other  matters  as  -will  give  an  intelligent  idea  of  the  work 
required,  shall  have  been  filed  in  the  office  of  the  board  of 
public  works>  where  the  same  can  be  inspected  by  persons 
desiring  to  bid  on  such  work,"  the  board  may  advertise  in 
the  official  paper  for  bids  for  doing  the  work. 

The  contract  in  question  is  a  contract  for  the  paving  of 
Winter  street,  in  said  city,  in  front  of  the  plaintiffs'  lots  with 
bitulithic  macadam  pavement^  which  is  a  patented  pavement, 
the  patent  being  owned  by  the  appellant.     The  proceedings 
leading  up  to  the  execution  of  the  contract  were  as  follows : 
Certain  property  owners  on  said  street  petitioned  the  council 
for  the  paving  thereof,  and  asked  that  the  proceedings  be  such 
that  there  be  competition  in  bids  on  four  different  kinds  of 
pavement,  viz.,  sandstone  blocks,  brick,  creoeoted  blocks,  and 
bituminous  or  bitulithic  macadam.     The  council  thereupon 
directed  the  board  of  public  works  to  view  the  premises  and 
determine  the  cost  of  the  improvement  with  each  of  the  ma- 
terials named  and  make  separate  estimates  for  each,  also 
to  determine  the  benefits  and  damages  to  each  parcel  of  land 
affected  and  make  a  separate  report  in  case  of  the  use  of  each 
material  and  determine  the  amount  to  be  assessed  against  each 
parcel  benefited.     The  board  viewed  the  premises  and  de- 
termined the  entire  cost  of  the  improvement,  which  it  con- 
cluded would  be  the  same  whichever  material  was  used,  de- 
termined the  amount  of  benefits  and  damages  accruing  to 
each  parcel  and  the  amount  to  be  assessed  against  each  parcel, 
filed  its  preliminary  report,  gave  proper  notice  to  the  prop- 
erty owners,  and  after  a  hearing  made  its  final  report  There- 
after the  city  council  confirmed  said  report,  levied  the  assess- 
ments recommended  by  the  board,  and  gave  proper  notice 
of  such   final   determination.     In  due  course  the  council 
adopted  a  resolution  determining  it  to  be  necessary  to  im- 
prove Winter  street  with  either  sandstone  blocks,  bitulithic 
macadam,  creosoted  blocks,  or  vitrified  brick,  and  directed  the 
board  to  cause  said  street  to  be  improved  with  any  one  of  the 
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said  materials  on  a  concrete  foundation,  and  to  call  for  sep- 
arate bids  for  the  work  by  the  use  of  each  of  such  materials, 
and  directing  that  the  work  be  dcme  by  contract  The  board 
thereafter  caused  separate  plans  and  specifications  for  each 
of  the  four  different  kinds  of  pavement  to  be  made  and  filed, 
using  as  specifications  for  the  bitulithic  pavement  the  speci- 
fications used  by  yJarren  Brothers  Company  for  their  patr 
ented  pavement  They  then  advertised  for  bids  for  laying 
each  of  the  four  different  pavements.  Prior  to  this  the 
Warren  Brothers  Compwny  had  filed  with  the  board  a  pro- 
posal offering  to  furnish  to  any  bidder  to  whom  a  contract 
might  be  awarded  to  pave  a  street  their  bitulithic  pavement, 
all  necessary  material  and  necessary  supervision,  at  $1.40 
per  yard.  Pursuant  to  the  notice  there  were  received  two 
bids  for  sandstone  blocks,  the  lowest  bid  being  $44,469.90, 
three  bids  for  brick,  the  lowest  of  which  was  $38,691.15, 
three  bids  for  creosoted  blocks,  the  lowest  of  which  was 
$41,423.65,  and  one  bid  (that  of  the  appellant)  for  bitulithic 
macadam  for  the  sum  of  $87,382.80.  The  city  thereupon 
entered  into  a  contract  with  appellant  for  paving  the  street 
with  bitulithic  macadam  in  accordance  with  its  bid,  and 
prior  to  the  commencement  of  the  work  this  action  was  begun. 
Louis  Haniich,  attorney,  and  J,  M.  Head,  of  counsel,  for 
the  appellant,  contended,. tnicr  alia,  that  the  constitution  of 
the  United  States,  and  the  laws  of  congress  passed  in  pursu- 
ance hereof,  protect  a  patentee  in  the  exclusive  right  to  make 
and  sell  anywhere  in  the  United  States  the  article  patented, 
subject  alone  to  the  right  of  the  several  states  to  regulate  the 
sale  of  the  same  by  a  reasonable  exercise  of  the  police  power. 
The  passage  of  an  act  by  the  legislature  of  a  state,  broadly 
prohibiting  cities  from  purchasing  or  using  any  patented  arti- 
cle, is  clearly  unconstitutional.  Seynumr  v.  Osborne,  11  Wall. 
516;  Ex  parte  Bohinson,  2  Biss.  309;  Kimball  v.  Winsor, 
21  How.  322 ;  EaUida  v.  Hunt,  70  111.  109 ;  1  Eobinson, 
Patents,  54;  Walker,  Patents  (4th  ed.)   §§  150,  155;  Ifc- 
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CuUock  V.  Maryland,  4  Wheat  316,  426;  Allen  v.  Biley, 
203  U.  S.  347;  Railroad  Co.  v.  Husen,  95  U.  S.  465;  Qib- 
bona  V.  Ogden,  9  Wheat.  1,  210, 

For  the  respondents  there  was  a  brief  by  Orace  &  HudnaLl, 
and  oral  argument  by  H.  H.  Orace.  They  contended,  irder 
aiia,  that  there  was  nothing  in  the  case  disclosing  an  atr 
tempt  to  prevent  the  sale  of  a  patent,  but  a  police  regulation 
to  prevent  unfair  competition  and  to  protect  all  people  from 
a  monopoly  and  possible  fraud,  and  that  the  act  in  question 
was  a  proper  exercise  of  the  police  power  of  the  state. 
Manigavlt  v.  Springs,  199  U.  S.  473;  Cooley,  Const  Lim. 
708 ;  People  v.  Wagner,  86  Mich.  594,  24  Am.  St  Eep.  141 ; 
State  ex  rel.  EeUogg  v.  Currens,  111  Wis.  481;  Patapsco 
Giumo  Co.  V.  North  Carolinn,  171  U.  S.  345;  Crossman  v. 
Lurman,  192  U.  S.  189 ;  Sherlock  v.  Ailing,  93  U.  S.  99 ; 
Powell  V.  Pennsylvania,  127  TJ.  S.  678 ;  Barbier  v.  Connolly, 
113  U.  S.  27;  Mimieapolis  &  St.  L.  B.  Co.  v.  Beckwith, 
129  U.  S.  26;  Jones  v.  Brim,  165  TJ.  S.  180;  /.  H.  Clark 
Co.  V.  Bice,  127  Wis.  451 ;  Patterson  v.  Kentucky,  97  TJ.  S. 
501 ;  Webber  v.  Virginia,  103  TJ.  S.  344. 

The  following  opinion  was  filed  January  8,  1908 : 

WiNSLOw,  0.  J.  It  will  be  seen  from  the  foregoing  state- 
ment of  the  provisions  of  the  special  charter  of  the  city  of 
Superior  that  the  evident  intent  is  that  all  public  work  in- 
volving the  expenditure  of  any  considerable  amount  of  money 
shall  be  open  to  full  and  free  competition  and  shall  be  per- 
formed by  the  lowest  satisfactory  and  responsible  bidder. 
In  this  respect  the  charter  is  quite  similar  to  the  general 
city  charter,  as  well  as  to  many,  if  not  most,  of  the  special 
city  charters  still  existing.  It  seems  equally  evident  that 
the  reasons  for  this  requirement  are  that  it  was  thougbt 
that  by  this  means  the  danger  of  extravagant  oontracts  would 
be  lessened  and  the  opportimity  for  making  corrupt  or  col- 
lusive contracts  with  favored  contractors  would  be  practically- 
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eliminated.  These  reasons  manifestly  apply  with  greater 
force  where  the  work  is  to  be  paid  for  either  in  whole  or  in 
part  out  of  assessments  against  private  property  specially 
benefited  by  the  improvement 

The  first  question  presented  in  the  present  case  is  whether 
there  has  been  any  such  competition  as  the  charter  contem- 
plates. The  appellant  claims  that  the  charter  may  be  propr 
erly  construed  as  calling  simply  for  competition  between  two 
or  more  different  plans  or  processes,  neither  of  which  is  def- 
initely adopted  until  after  the  bids  are  received,  while  the 
respondents  claim  that  it  can  only  be  construed  as  calling 
for  competition  between  bidders  upon  one  plan  or  process 
which  has  previously  been  definitely  determined  upon  by 
the  city  council.  In  RicJcetson  v.  Milwaukee,  105  Wis. 
591,  81  IT.  W.  864,  a  somewhat  similar  question  was  pre- 
sented under  a  charter  provision  substantially  like  the  one 
before  us.  There  the  city  council,  without  adopting  definite 
plans  or  specifications,  called  for  bids  for  the  erection  of  a 
garbage  crematory  upon  certain  city  lota  with  sufficient  capac- 
ity for  the  incineration  of  100  tons  of  garbage  per  day  to 
be  delivered  in  scows  at  the  dock  in  front  of  the  plant.  A 
number  of  bids  were  received,  each  specifying  a  plant  of 
essentially  different  construction,  and  one  of  these  bids  was 
accepted,  and  a  general  taxpayer  brought  his  action  to  en- 
join the  carrying  out  of  the  contract.  The  contract  was 
held  void  because  no  plans  and  specifications  had  been 
adopted  by  the  council  prior  to  the  call  for  bids.  The  ab- 
solute necessity  of  such  action  was  in  that  case  assumed  as 
self-evident  under  the  charter,  and  it  was  said  that,  by  rea- 
son of  the  failure  to  adopt  plans  and  specifications,  no 
proper  basis  for  bidding  had  been  secured,  and,  further, 
that  "no  one  could  tell  which  was  the  lowest  bid  because  no 
two  would  be  on  the  same  basis.  That  fact  alone  condemns 
the  action  taken."  The  present  case  does  not  present  the 
precise  question  which  was  there  met,  because  four  sets  of 
Vol.  134—16 
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plans  and  specifications,  each  calling  far  a  different  pave- 
ment, were  here  placed  on  file  before  bids  were  called  for,  so 
that  a  bidder  on  any  one  of  the  different  plans  was  fully 
informed  as  to  the  basis  upon  which  he  was  bidding,  and 
there  would  be  competition  between  two  bidders  who  bid 
on  the  same  plan.  But  would  there  be  any  competition  be- 
tween the  man  who  bid  on  the  brick  pavement  and  the  man 
who  bid  on  the  sandstone  block  ?  They  would  not  bid  on  the 
same  basis  any  more  than  two  bidders  in  the  Ricketson  Case 
who  bid  on  differently  constructed  plants.  If,  in  order  to 
determine  which  of  two  bids  is  the  lowest,  the  bidders  must 
bid  on  the  same  basis,  as  held  in  the  Ricketson  Case,  then 
plainly  it  could  not  be  determined  here  which  was  the  low- 
est bidder  as  between  two  men  bidding  for  the  construction 
of  different  kinds  of  pavement. 

After  all,  however,  the  question  is  one  of  the  reasonable 
and  natural  construction  of  the  provisions  of  the  city  charter. 
Turning  to  the  charter  and  remembering  that  the  dominant 
purpose  is  to  secure  full  and  complete  competition  between 
bidders,  let  us  examine  its  provisions  and  see  whether  they 
will  admit  of  the  construction  contended  for  by  the  appel- 
lant Sec  63  provides  that,  *T)efore  proposals  are  adver- 
tised for,  a  profile  or  plan  of  the  work  to  he  done,  together 
with  the  specifications,  shall  be  placed  on  file  in  die  office  of 
the  board  of  public  works  for  the  inspection  of  bidders,  and 
a  form  of  contract  as  the  same  will  be  required  to  be  executed 
by  bidders"  diall  be  prepared  and  furnished  to  any  pros- 
pective bidder.  Sec.  127,  which  is  specially  applicable  to 
street  or  paving  contracts,  provides  that  "when  any  of  the 
works  before  mentioned  shall  have  been  ordered  to  he  done 
and  the  plans  for  the  same  containing  a-  description  of  the 
work,  the  maieriai  to  be  used,  and  such  other  matters  as  will 
give  an  intelligent  idea  of  the  work  required,  shall  have  heen 
filed  in  the  office  of  the  board  of  public  works,  where  the 
same  can  he  inspected  by  persons  desiring  to  bid  on  such 
work,"  bids  may  be  advertised  for. 
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The  wording  of  both  of  these  sections  seems  to  us  not  only 
to  contemplate,  but  to  definitely  require,  that  the  specifio 
work  to  be  done^  as  well  as  the  plans  for  that  work,  shall  be 
determined  in  advance  of  the  advertisement  for  bids.    When 
any  work  shall  have  been  ordered  to  be  done  and  the  plans 
therefor  containing  a  description  of  the  work,  the  material 
to  be  used,  and  other  matters  necessary  to  give  an  intelligent 
idea  of  the  work  have  been  filed,  then,  and  not  till  then,  may 
bids  be  advertised  for.     Can  it  be  rationally  said  that  any 
specific  work  was  ordered  to  be  done  here  before  bids  were 
solicited  and  received?    Is  a  resolution  to  the  effect  that  a 
street  be  paved  with  sandstone  blocks,  brick,  creosoted  blocks, 
or  bitulithic  macadam  a  determination  that  it  be  paved  with 
any  definite  pavement  or  that  it  be  paved  at  all?    Under 
sec  127  the  work  must  first  have  been  ordered  to  be  done. 
What  work  has  been  ordered  to  be  done  or  what  material  to 
be  used  by  such  a  resolution  as  this  ?    Certainly,  if  the  legis- 
lature intended  to  provide  for  a  competition  between  different 
plans  and  processes  as  well  as  a  competition  between  bidders 
upon  the  same  plan  or  process,  they  used  apt  language  to  con- 
ceal rather  than  to  reveal  such  intention.    We  are  unable  to 
gather  any  such  meaning  or  intent  from  the  sections  quoted. 
On  the  other  hand  they  seem  to  us  clearly  to  express  in  no 
uncertain  or  doubtful  language  the  requirement  that  a  defi- 
nite work  done  in  a  definite  way,  with  definite  materials,  must 
first  be  determined  on  by  the  council,  that  the  plans  and 
specifications  for  this  work  must  be  filed,  and  that  the  bids 
received  must  be  competitive  bids  on  the  basis  of  the  definite 
work  so  ordered  and  described  in  the  plans  and  specifications 
on  file.     In  no  other  way  can  there  be  true  competition  be- 
tween them  all,  and  in  no  other  way  can  there  be  in  the  full 
and  complete  sense  any  lowest  bidder.    This  conclusion  upon 
the  initial  question  in  the  case  relieves  us  from  the  consid- 
eration of  lie  second  question,  which  was  much  debated  upon 
the  argument  and  which  will  be  briefly  stated. 

The  respondents  claimed  that,  even  if  it  should  be  held 
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that  appellant's  constmction  of  the  charter  was  right  on  the 
question  already  discussed,  still  the  contract  would  be  void 
under  the  authority  of  Dedn  v.  Charlton,  23  Wis.  590,  and 
Allen  V.  MUwaulcee,  128  Wis.  678,  106  K  W.  1099,  be- 
cause the  bitulithic  pavement  manufactured  by  the  appellant 
is  made  by  patented  processes.  The  appellant  met  this  argu- 
ment not  only  by  the  claim  that  there  had  in  fact  been  full 
competition,  but  also  by  the  claim  that,  if  the  charter  be 
construed  as  prohibiting  the  city  from  purchasing  a  patented 
article,  it  would  invade  the  constitution  of  the  United  States 
and  the  patent  laws,  which  protect  a  patentee  in  the  exclu- 
sive right  to  sell  his  patented  article  anywhere  in  the  United 
States,  subject  only  to  reasonable  regulation  by  the  states  in 
the  exercise  of  the  police  power.  As  before  indicated,  we 
find  it  unnecessary  to  consider  this  question  on  account  of 
the  conclusion  reached  on  the  first  question,  which  necessarily 
calls  for  affirmance  of  the  judgment. 
By  the  Court. — Judgment  affirmei 

Bashfobd,  J.,  took  no  part 

The  following  opinion  was  filed  January  28,  1908 : 

Timlin,  J.  {dissenting).  The  requirements  of  the  city 
charter  of  the  city  of  Superior,  and  of  city  charters  in  gen- 
eral, that  plans  and  specifications  of  work  to  be  done  be 
made  and  filed  in  a  public  office  before  proposals  or  bids 
are  called  for,  are  for  the  purpose  of  insuring  and  facilitating 
competition  among  bidders.  There  can  be  no  difference  of 
opinion  about  this.  The  authority  of  ancient  and  modem 
precedent  in  unbroken  sequence  commands  us  to  give  weight 
to  this  consideration  in  construing  the  charter.  Heydon's 
Case,  2  Coke,  18 ;  Harrington  v.  Smith,  28  Wis.  43.  I  think 
the  making  and  filing  of  four  different  plans  and  specifica- 
tions for  four  different  kinds  of  pavement  on  the  same  street, 
three  of  which  are  unpatented  and  one  covered  by  letters 
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patent,  and  then  inviting  bids  on  each  and  selecting  the  low- 
est bid  of  all,  does  insure  most  perfect  competition  and  is 
not  expressly  or  impliedly  forbidden  by  anything  contained 
in  the  charter.  Indeed,  I  consider  it  an  ingenious  and  law- 
ful method  of  securing  competition  against  the  patented 
pavement  and  worthy  of  a  place  in  the  laws  relating  to  mu- 
nicipal affairs.  I  regret  that  it  should  be  stricken  therefrom 
by  what  seems  to  me  a  narrow  and  mistaken  interpretation 
and  that  existing  imperfections  in  municipal  government 
should  be  increased  by  such  interpretation.  Upon  each  of 
the  unpatented  pavements  the  bidding  is  open  to  the  public 
generally,  and  in  order  to  be  the  lowest  bidder  of  all  the 
person  tendering  the  patented  pavement  must  put  his  price 
below  that  of  the  lowest  bidder  on  either  of  the  three  un- 
patented pavements.  This  is  enlarging,  not  restricting,  com- 
petition. It  adds  competition  in  quality  to  mere  competi- 
tion in  prices  and  enlarges  the  field  of  price  competition. 
It  effectually  prevents  any  advantage  arising  from  the  monop- 
oly granted  by  the  letters  patent.  Were  this  a  new  question 
I  should  not  hesitate  to  give  this  construction  to  the  charter 
provisions  on  reason  supported  by  authoritative  rules  of 
construction.  But  it  is  not  a  new  question.  In  Att'y  Gen.  v. 
Detroit,  26  Mich.  263,  under  more  restrictive  charter  pro- 
visions than  those  of  the  city  of  Superior,  it  was  decided  that 
in  advertising  for  proposals  to  pave  a  street  under  a  charter 
requiring  contracts  to  be  publicly  let  to  the  lowest  responsible 
bidder  the  common  council  could  lawfully  cause  specifica- 
tions for  each  of  several  kinds  of  wood  and  stone  pavement  to 
be  prepared  and  filed,  take  bids  upon  each,  and  thereafter 
select  the  lowest  bidder  of  all.  Cooley,  J.,  said:  ^'The 
greater  the  number  of  such  pavements  the  larger  is  the  opeur 
ing  for  competition.'^    Christiancy,  C.  J.,  said : 

"The  notice,  by  referring  to  the  respective  specifications, 
gave  an  equal  opportunity  to  all  persons,  not  only  to  enter 
into    competition   with   those   seeking  to   contract  for   any 
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other  kind,  but  also  (within  the  letter  and  spirit  of  the 
charter)  to  compete  with  all  who  chose  to  bid  for  any  one 
pcirticular  hind/* 

In  this  Michigan  case,  also,  some  of  the  specified  and  pro- 
posed kinds  of  pavement  were  covered  by  letters  patent  and 
others  were  not  In  Baltimore  v.  Flacky  104  Md.  107,  64 
Atl.  702,  it  was  decided  that  when  a  municipal  charter  re- 
quired that  the  contract  for  paving  a  street  be  awarded  to 
the  lowest  responsible  bidder,  and  three  different  sets  of 
specifications,  one  for  asphalt  blocks,  one  for  vitrified  brick, 
and  one  for  bitulithic  pavement,  were  prepared  and  filed  in 
advance  of  the  proposal  for  bids,  the  designation  or  selec- 
tion of  the  kind  of  pavement  as  required  by  the  statute 
might  be  lawfully  made  after  the  bids  were  received,  and 
that  such  procedure  was  lawful  and  proper  notwithstanding 
one  of  the  three  kinds  of  pavement  specified  was  covered  by 
letters  patent  The  cases  on  this  subject  are  reviewed  in  the 
opinion  of  the  court    It  is  also  said: 

"There  are  two  kinds  of  competition — ^the  one,  competi- 
tion between  different  things  which  will  equally  answer  the 
same  general  purpose;  and  the  other,  competition  between 
the  pricey  bid  respectively  upon  each  of  those  distinct  things. 
When  this  general  proposition  is  reduced  to  a  concrete  one 
and  applied  to  the  subject  of  paving  a  public  street,  it  is  per- 
fectly obvious  that  there  must  be  a  selection  by  some  one, 
at  some  time,  of  some  material,  before  any  paving  can  be 
done.  .  .  .  This  may  be  done  before  bids  are  asked;  and 
when  it  is  thus  done  it  is  done  privately,  and  nothing  re- 
mains for  competition  except  the  price  for  which  the  work 
can  be  done  with  the  selected  materials.  But  it  does  not 
follow  that  a  selection  of  the  kind  of  pavement  must  be 
made  in  advance  of  the  time  when  bids  are  called  for.  .  .  . 
It  is  a  matter  of  common  knowledge  that  individuals  and 
private  corporations  in  developing  and  expanding  their  va- 
rious business  enterprises  constantly  resort  to  this  system 
of  duplex  competition  with  the  most  beneficial  results;  and 
it  can  scarcely  be  presumed  that  the  legislature  ...  de- 
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signed  to  deny  to  the  city  the  facilities  which,  individuals 
and  private  corporations  avail  of  in  prosecuting  their  divers 
activities.*' 

This  language  is  so  appropriate  to  the  instant  case  that 
I  have  taken  pains  to  quote  from  the  opinion  at  s<Hne  length. 
I  douht  if  any  decided  case  can  be  found  to  the  contrary. 
Certainly  none  are  cited  in  the  majority  opinion.  The  prec- 
edents which  declare  that  there  is  no  competitive  bidding 
where  no  plans  or  specifications  are  made  or  filed  in  ad- 
vance of  the  call  for  bids  and  where  each  bidder  is  required 
to  make  his  own  specifications  are  obviously  not  in  point  I 
am  not  alone  upon  this  last  proposition.  Baltimore  v.  Oahan, 
104  Md.  145,  64  Ati.  716.  See  page  154  (64  Atl.  720). 
There  is,  in  -the  cases  where  no  specifications  or  no  complete 
specifications  are  filed,  no  competition,  because  the  bidders 
are  neither  bidding  against  one  another  nor  upon  the  same 
thing.  They  compete  neither  in  price  nor  in  quality,  as  the 
manufacturer  or  dealer  in  shoes  does  not  compete  with  the 
manufacturer  of  or  dealer  in  cotton  fabrics.  I  must  submit 
this  without  further  discussion  io  the  intelligent  legal  critic 
upon  the  cases  cited  in  the  majority  opnion.  But  it  is  not 
necessary  that  competitive  bidders  should  tender  precisely 
the  same  thing  in  order  to  insure  competition  when  the  call 
for  bids  is  comprehensive  enough  to  include  the  things  ten- 
dered and  each  thing  tendered  is  for  the  same  general  use 
and  is  required  to  compete  in  price  and  quality  with  every 
other  thing  tendered.  In  the  latter  case  the  bidders  bid 
against  one  another.  In  the  case  at  bar  each  group  of  bid- 
ders bidding  upon  one  kind  of  unpatented  pavement  nec- 
essarily bids  on  the  same  thing.  If  there  was  only  one  kind 
of  unpatented  pavement  specified  and  described  the  lowest 
of  these  would  be  the  lowest  bidder.  But  the  person  tender- 
ing the  patented  pavement  must  get  below  this  lowest  bidder 
not  only  upon  one  kind  of  unpatented  pavement,  but  below 
the  lowest  bidder  upon  either  of  the  three  specified  kinds  of 
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unpatented  pavement.  This  might,  more  frequently  than 
when  only  one  kind  of  pavement  is  specified,  result  in  sev- 
eral hids,  each  the  lowest  in  its  class  but  all  equal  in  amount, 
and  would  result  in  the  quality  of  the  thing  tendered  entering 
into  the  consideration  of  which  bid  was  really  the  lowest 
But  these,  I  apprehend,  are  no  valid  objections  when  the 
charter,  as  in  the  instant  case,  does  not  expressly  prohibit 
several  specifications,  does  not  expressly  require  that  the 
determination  of  the  kind  of  pavement  to  be  used  shall  pre- 
cede the  call  for  bids,  but  does  provide  that  contracts  may 
be  let  to  the  lowest  saiisfactory  and  responsible  bidder. 
Baltimore  v.  Flack,  104  Md.  107,  64  Atl.  702,  and  cases 
cited;  Baltimore  v.  Oahan,  104  Md.  145,  64  Atl.  716. 

Kebwin,  J.     I  concur  in.  the  foregoing  opinion  of  Mr. 
Justice  Timlin. 


Cbonbmillas,  Appellant,  vs.  Ditlitth-Supbriob  ifiixiwa 
Company,  Respondent 

December  16,  1901— January  8,  1908, 

Master  and  servant:  Contracts  of  employment:  Duration:  Breach: 
Nominal  damages:  Nonsuit:  Appeal  and  error:  Affirmance  and 
reversal:  Right  to  nominal  damages:  Costs, 

1.  Where  wages  are  payable  by  the  month,  such  circumstance  Is  evl* 

dence  of  a  hiring  for  that  period,  which  will  be  sufficient,  in  the 
absence  of  any  evidence  impairing  Its  weight,  to  sustain  a  find- 
Ing  that  there  was  a  hiring  for  that  period. 

2.  In  an  action  by  a  servant  to  recover  damages  for  breach  of  a  con- 

tract of  employment,  the  evidence,  stated  in  the  opinion,  is  held 
to  establish  that  the  minds  of  the  parties  met  on  the  proposi- 
tion that,  although  the  wages  were  to  be  payable  by  the  month, 
the  service  might  be  terminated  by  either  party  at  will. 

3.  In  such  case  a  refusal  to  permit  the  servant  to  go  to  work  at  aU 

was  a  plain  breach  of  the  master's  contract,  for  which  the  serv- 
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ant  was  entitled  to  recover  at  least  nominal  damages,  anl 
hence  it  was  error  to  grant  a  nonsuit. 

4.  The  general  rules  governing  the  subject  of  reversal  on  appeal 
from  a  judgment  in  favor  of  the  defendant  where  the  plaintiff 
was  !«n titled  to  nominal  damages  are:  (1)  Such  judgment  will 
be  affirmed  if  the  recovery  of  nominal  damages  would  not  carry 
costs  but  would  subject  the  plaintiff  to  costs.  (2)  Such  Judg- 
ment will  be  affirmed  in  penal  actions  and  those  actions  ex  de- 
licto known  as  hard  actions,  which  include  actions  of  slander, 
libel,  and  the  like.  (3)  Subject  to  this  exception,  such  Judg- 
ment will  be  reversed  in  an  action  where  plaintiff  would  be  en- 
titled to  recover  costs. 

6.  In  an  action  by  a  servant  to  recover  damages  for  breach  of  a 
contract  of  employment  properly  commenced  In  Justice's  court 
and  tried  de  novo  on  appeal  of  the  defendant  In  the  circuit 
court,  a  Judgment  for  nominal  damages  would  entitle  plaintiff 
to  costs,  because  he  would  be  the  successful  party  even  though 
recovering  less  than  he  did  in  justice's  court,  and  hence  a  Judg- 
ment of  nonsuit  in  the  circuit  court  should  be  reversed. 

Appbal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  $75  as  damages  for  breach  of 
a  contract  of  employment.  It  wa4  commenced  in  justice's 
court,  where  the  plaintiff  recovered/ a  judgment,  from  which 
defendant  appealed  and  the  actio/  was  tried  de  novo  in  cir- 
cuit court,  in  which  court  a  nelisuit  was  granted  at  the  close 
of  the  plaintiff's  evidence.  The  plaintiff  in  1906  was  a 
stationary  engineer  and  the  defendant  was  a  foreign  cor- 
poration operating  a  mill  at  Superior,  of  which  one  Scott 
was  chief  engineer,  with  authority  to  employ  assistants.  Early 
in  April,  1906,  Scott  made  an  oral  arrangement  with  Crone- 
millar that  he,  Craneniillar,  was  to  go  to  work  as  assistant 
engineer  at  the  mill  on  the  9th  day  of  said  month.  It  ap- 
pears that  Cronemillar  had  previously  worked  in  the  same 
capacity  at  the  mill  for  three  years  and  had  quit  September 
18,  1905.  When  plaintiff  reported  for  work  on  the  morning 
of  the  9th,  Scott,  under  instructions  from  his  superior  officer, 
refused  to  allow  him  to  go  to  work  and  he  was  without  em- 
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ployment  for  some  six  weeks.  The  substantial  controversy 
of  fact  between  the  parties  was  whether  the  plaintiff  was 
employed  for  an  entire  month,  or  whether  his  contract  was 
indefinite  as  to  time  so  that  he  could  quit  or  be  discharged 
at  any  time.  This  question  depends  entirely  on  the  proper 
construction  of  the  testimony  of  Scott  and  the  plaintiff,  both 
of  whom  detailed  the  conversation  constituting  the  contract 
It  is  undisputed  that  Cronemillays  wages  during  his  pre- 
vious employment  were  at  the  rate  of  $75  per  month. 'Scott 
testified  that  it  was  said  between  them  that  plaintiff  was  to  go 
to  work  as  assistant  engineer  on  the  9th,  and  that  he  was  to 
have  the  same  wages  and  under  the  same  conditions  that  he 
was  there  before,  and  nothing  was  said  about  how  long  he 
was  to  work ;  that  he  understood  that  all  men  were  hired  at 
the  mill  for  indefinite  periods,  and  that  he  also  understood 
that  the  plaintiff's  previous  employment  was  for  an  in- 
definite period  at  the  rate  of  $75  a  month,  and  that  he  might 
quit  or  be  discharged  at  any  time,  and  that  he  did  in  fact 
quit  in  the  middle  of  the  month  and  got  his  pay  ;•  that  he 
understood,  further,  that  his  re-employment  was  on  the 
same  conditions  as  before.  •  CronermUcur  on  his  direct  ex- 
amination testified  that  Scott  told  him  he  was  to  come  down 
and  go  to  work  Monday  morning  at  $75  a  month,  and  he 
said  all  right,  and  nothing  was  said  as  to  how  long  he  was  to 
work.  On  cross-examination  he  testified,  however,  that  he 
heard  the  testimony  of  Scott  as  to  the  conversation  and  that 
it  was  true;  that  when  he  previously  worked  he  was  hired  for 
an  indefinite  time  and  had  the  right  to  quit  whenever  he  was 
dissatisfied,  and  the  mill  company  had  the  right  to  discharge 
biTTi  whenever  it  was  dissatisfied,  and  that  he  actually  quit 
in  the  middle  of  the  month  and  got  his  pay ;  that  as  he  under- 
stood it  he  supposed  that  under  the  new  hiring  Scott  had  the 
privilege  of  discharging  him  at  any  time;  that  he  supposed 
he  had  the  right  to  quit  at  any  time  if  he  had  reasons,  but 
that  if  he  had  a  reason  in  his  mind  that  would  be  sufficient 
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without  disdofiing  it  to  the  oompany  if  it  did  not  ask,  and  the 
company  had  the  same  privilege  to  discharge  for  reasons. 

Por  the  appellant  there  was  a  brief  by  Grace  &  Hudnail, 
and  oral  argument  by  H.  H.  Orace. 

C.  H.  Crownhart,  ior  the  respondent 

WiNSLow,  C.  J.  The  appellant  rightly  claims  that,  where 
wages  are  payable  by  the  month,  such  circumstance  is  evi- 
dence of  a  hiring  for  that  period,  which  will  be  sufficient,  in 
the  absence  of  any  evidence  impairing  its  weight,  to  sus- 
tain a  finding  that  there  was  a  hiring  for  that  period.  Kel- 
logg V.  Citizens  Ins.  Co.  94  Wis.  554,  69  N.  W.  362. 
The  difficulty  in  the  present  case  is  that  the  plaintifP,  after 
testifying  that  he  was  hired  at  $75  a  month,  freely  admitted 
that  Scott's  testimony  was  true,  to  the  efPect  that  he  was  em- 
ployed upon  the  same  conditions  as  upon  his  previous  em- 
ployment. It  appeared  without  dispute  that  under  the 
terms  of  his  previous  employment  he  might  quit  or  be  dis- 
charged at  any  time,  and  that  both  he  and  Scott  imderstood 
that  such  was  the  case.  Thus  it  appeared  that  the  fact  that 
his  wages  were  to  be  payable  by  the  month  did  not  stand 
alone,  but  was  to  be  considered  in  connection  with  the  fact 
that  he  was  hired  under  the  same  conditions  as  before,  both 
parties  understanding  that  those  conditions  included  the  right 
of  either  party  to  terminate  the  service  at  any  time.  It 
seems  certain,  therefore,  that  the  minds  of  the  parties  met 
on  the  proposition  that,  although  the  wages  were  to  be  pay- 
able by  the  month,  the  service  might  be  terminated  by  either 
party  at  will. 

But  the  contract  was  for  some  service.  The  defendant 
might  doubtless  discharge  the  plaintiff  at  the  end  of  the 
first  day  and  perhaps  earlier,  without  liability  except  for 
the  payment  of  his  ratable  wages,  but  it  had  contracted  to  em- 
ploy the  plaintiff  for  some  time,  and  a  refusal  to  let  him  go' 
to  work  at  all  was  a  plain  breach  of  its  contract,  for  which 
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plaintiff  was  entitled  to  recover  at  least  nominal  damages. 
This  proposition  seems  incontrovertible  and  was  evidently 
overlooked  when  the  nonsuit  was  ordered  and  a  judgment  for 
the  defendant  entered.  Whether  such  a  judgment  will*  be 
reversed  in  this  court  is  a  question  which  depends  upon  the 
nature  of  the  action.  In  Lanbenheimer  v.  Mann,  19  Wis. 
519,  a  judgment  for  defendant,  when  the  plaintiff  was  en- 
titled to  recover  merely  nominal  damages,  was  held  not 
reversible  because  it  was  a  case  where  a  recovery  of  nominal 
damages  would  not  entitle  the  plaintiff  to  costs,  but  would 
subject  him  to  costs  in  favor  of  the  defendant  This  mle 
was  followed  in  Mecklem  v.  Blake,  22  Wis.  495,  in  a  case 
where  a  recovery  of  nominal  damages  would  have  been  fol- 
lowed by  a  judgment  for  costs  in  favor  of  the  plaintiff,  with- 
out discussion  and  without  observing  the  substantial  differ- 
ence between  the  two  situations.  In  Eaton  v.  Lyman,  30 
Wis.  41,  the  lapse  in  MecJclem  v.  Blake  was  observed  and 
overruled,  and  the  doctrine  established  that,  where  a  judg- 
ment for  nominal  damages  in  plaintiff's  favor  would  entitle 
him  to  costs,  a  judgment  against  him  would  be  reversed  upon 
appeal.  This  rule  was  recognized  and  approved  in  Jones 
V.  King,  33  Wis.  422 ;  Hihbard  v.  W.  U.  Tel.  Co.  33  Wis. 
658 ;  and  Enos  v.  Cole,  53  Wis.  235,  10  X.  W.  377,  with  the 
exception  that  it  was  held  in  Jones  v.  King  that  in  penal 
actions  and  certain  actions  ex  delicto  denominated  hard 
actions  the  rule  did  not  obtain.  The  rule  was  again  recog- 
nized in  Benson  v.  Waukesha,  74  Wis.  31,  41  N.  W.  1017, 
where  a  judgment  for  defendant,  although  plaintiff  was  en- 
titled to  recover  nominal  damages,  was  affirmed  on  the  ex- 
press ground  that  in  that  case  the  plaintiff  would  have  been 
compelled  to  pay  the  costs  even  had  she  recovered.  The  case 
was  followed  without  comment  in  Bilgrien  v.  Dowe,  91  Wis. 
393,  64  K  W.  1025. 

The  general  rules  governing  the  subject  may  be  stated, 
therefore,  as  follows:  (1)  Where  plaintiff  only  shows  himself 
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entitled  to  nominal  damages,  a  judgment  for  defendant 
will  be  affirmed  if  the  recovery  of  nominal  damages  would 
not  carry  costs  but  would  subject  the  plaintiff  to  costs. 
An  instance  of  this  kind  is  a  case  where  an  action  within 
a  justice's  jurisdiction  is  commenced  originally  in  the  cir- 
cuit court  .  See  subd.  3,  sec.  2918,  and  sec.  2920,  Stats. 
(1898).  (2)  Such  a  judgment  will  also  be  affirmed  in  penal 
actions  and  those  actions  ex  delicto  known  as  hard  actions, 
which  include  actions  of  slander,  libel,  and  the  like.  (3)  Sub- 
ject to  this  exception,  such  a  judgment  will  be  reversed  in  an 
action  where  it  would  entitle  the  plaintiff  to  recover  costs. 

The  present  action  was  properly  commenced  in  justice's 
courts  and  came  to  the  circuit  court  for  trial  de  novo  by 
appeal  of  the  defendant  A  judgment  for  nominal  damages 
would  have  entitled  the  plaintiff  to  costs,  because  he  would 
have  been  the  successful  party  though  recovering  less  than 
he  did  in  justice's  court.  Sec.  2925,  Stats.  (1898)  ;  Smith- 
heck  V.  Larson,  18  Wis.  183. 

The  judgment  must  therefore  be  reversed,  and  the  action 
remanded  with  directions  to  enter  judgment  for  the  plaintiff 
for  nominal  damages  and  costs. 

By  the  Cowrt. — It  is  so  ordered. 


State  ex  bex.  Hallam,  Respondent,  vs.  Lallt,  Appellant 

Decemher  16,  1901 — January  8,  1908, 

Continuance:  Sufficiency  of  motion  papers:  Discretion:  Elections: 
Evidence:  Declarations  of  voters:  Admissibility:  Qualification 
of  voters:  Reiidence. 

1.  A  motion  for  a  continuance  to  secure  an  absent  witness,  made 
after  the  close  of  the  evidence  taken  on  the  trial,  is  held  to  have 
been  properly  denied  because  the  affidavit  in  support  thereof 
did  not  inform  the  court  as  to  what  efTorts  had  been  made  to 
obtain  the  attendance  of  the  witness,  or  what  efforts  had  been 
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made  to  prepare  for  trial  in  respect  to  the  point  in  relation  to 
which  his  testimony  was  desired. 
[2.  Whether  the  testimony  of  a  witness  as  to  what  a  voter  said  as  to 
his  residence,  standing  alone,  is  sufficient  to  overcome  the  pre- 
sumption that  he  was  a  legal  voter,  arising  from  the  fact  that 
he  voted  at  the  election,  not  decided.] 

5.  While  the  declarations  of  a  voter  who  has  voted  at  an  election, 

as  to  how  he  voted,  are  admissible,  there  is  no  absolute  right 
to  their  reception.    The  trial  court  may  receive  or  reject  them 
according  to  circumstances. 
4.  A  person  who  has  voted  at  an  election  is  a  party  to  any  contro- 
versy thereafter  arising  as  to  the  result. 

6.  In  an  action  to  try  title  to  the  office  of  alderman,  the  evidence, 

stated  in  the  opinion,  is  held  to  establish  that  voters  whose 
votes  were  rejected  by  the  court  came  into  the  election  district 
a  short  time  before  the  election  solely  for  temporary  purposes 
and  that  they  continued  to  be  mere  temporary  sojourners  there- 
in up  to  and  inclusive  of  election  day,  and  hence  were  not  qual- 
ified voters  within  the  calls  of  sees.  12,  69,  Stats.  (1898). 

Appkax  from  a  judgment  of  the  circuit  court  for  Douglas 
coimty:  A,  J,  Vinjb,  Circuit  Judge.    Affirmed. 

Quo  warranto  action  involving  the  right  to  the  office  of 
alderman  of  the  Tenth  ward  of  the  city  of  Superior.  The 
relator  by  the  official  canvass  was  defeated  by  a  small  ma- 
jority of  the  votes  cast,  given  to  the  defendant  The  former 
duly  qualified  and  entered  upon  the  duties  of  the  office. 
The  cause  was  tried  by  the  court,  resulting  in  a  decision  that 
the  relator  was  elected  by  one  majority  of  the  legal  votes  cast. 
The  decision  turned  on  the  question  of  whether  the  vote  of 
Frank  Allman  and  that  of  Paul  Peck,  given  as  was  found 
for  the  defendant,  were  legal.  At  the  close  of  the  evidence 
a  motion  was  made  on  behalf  of  the  defendant,  supported  by 
his  affidavit,  for  an  adjournment  of  the  court  for  one  week 
to  enable  him  to  obtain  the  attendance  of  one  Norton  as  a 
witness,  it  being  claimed  that  he  would  testify  that  Allman 
resided  for  several  years  in  the  state  of  Wisconsin  and  for 
more  than  thirty  days  in  the  ^enth  ward  of  the  city  of 
Superior  before  April  1,  1906.     The  affidavit  stated  that 
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appellant  had  used  due  diligence  to  secure  Norton's  attend- 
ance at  the  trial,  but  that  he  did  not  know  his  whereabouts 
until  after  the  trial  began  and  that  he  knew  of  no  other  wit- 
ness by  whom  he  could  prove  the  facts  he  could  prove  by 
Norton.  It  did  not  inform  the  court  of  the  nature  and  kind 
of  diligence  used  to  obtain  the  attendance  of  the  witness,  nor 
what  efforts  had  been  made  to  obtain  evidence  in  respect  to 
the  matter  it  was  supposed  Norton  would  testify  to.  As 
the  case  stood  the  proof  as  to  Allman's  residence  and  for 
whom  he  voted  rested  largely  on  the  testimony  of  one  Ely, 
aad  particularly  on  his  evidence  of  what  Allman  said  to  him 
respecting  the  person  for  whom  he  voted.  The  motion  for 
a  continuance  was  denied  upon  the  ground  that  it  did  not 
appear  appellant  had  made  any  preparation  for  the  trial, 
or  that  if  the  testimony  of  Norton  of  the  character  indicated 
in  the  affidavit  were  before  the  court  it  would  change  the 
result.    Judgment  of  ouster  was  rendered  as  prayed  for. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Oeorge  C.  Cooper. 

For  the  respondent  there  was  a  brief  by  E,  F.  McCausland 
and  Chas.  E.  Crovmhaai,  and  oral  argument  by  Mr.  Crovm- 
hart. 

Mabshati,,  J.  The  motion  for  a  continuance  was  ad- 
dressed to  the  sound  discretion  of  the  court  There  are  no 
satisfactory  indications  that  such  discretion  was  abused. 
The  motion  was  properly  denied  because  the  affidavit  did 
not  inform  the  court  as  to  what  efforts  had  been  made  to  ob- 
tain the  attendance  of  Norton  or  what  efforts  had  been  made 
to  prepare  for  trial  in  respect  to  the  point  in  relation  to 
which  his  testimony  was  desired.  On  the  contrary,  as  the 
court  held,  it  appeared  that  appellant  had  not  made  any 
preparation  whatever  to  meet  the  case  which  the  complaint 
advised  him  would  be  presented. 

It  is  contended  that  the  trial  court  erred  in  finding  that 
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AUman  was  not  a  legal  voter  because  it  was  grounded  wholly, 
or  in  the  main,  oh  the  testimony  of  Ely  as  to  what  Allman 
told  him,  and  that  such  testimony  though  proper  under  the 
decisions  of  this  court  (State  ex  rel.  Hopkins  v.  Olmj  23  Wis. 
309 ;  State  ex  rel  Bell  v.  Cormess,  106  Wis.  425,  82  K  W. 
288 ;  State  ex  rel.  Leonard  v.  Rosenthal,  123  Wis.  442,  102 
N.  W,  49),  standing  alone  was  not  sufficient  to  overcome  the 
presumption  that  he  was  a  legal  voter,  arising  from  the 
fact  that  he  voted  at  the  election. 

We  are  not  prepared  to  say,  as  a  matter  of  law,  that  tes- 
timony of  the  character  referred  to  would  not,  even  standing 
alone,  be  sufficient  to  overcome  such  presumption.  True^  it 
is  a  kind  which  in  many,  and  perhaps  most,  jurisdictions  is 
rejected,  and  as  said  in  Staie  ex  rel.  BeU  v.  Conness,  supra, 
there  is  no  absolute  right  to  its  reception.  The  court  may 
receive  or  reject  it  according  to  circumstances,  and  "car© 
must  always  be  taken  in  its  reception  lest  some  irresponsible 
voter,  making  admissions  after  a  contest  has  arisen,  be  per- 
mitted to  overturn  an  election  by  procurement  or  express  de- 
sign." As  to  the  weight  of  the  evidence,  "much  depends 
upon  the  circumstances  of  the  case,  as  well  as  the  circum- 
stances of  the  admission."  The  court  in  this  case  evidently 
decided  that  the  situation  warranted  reception  of  the  evi- 
dence and  that  the  voter's  admission  was  characterized  by 
such  circumstances  with  others  in  the  case  as  to  render  the 
proof  as  a  whole  sufficient  to  show  that  he  voted  for  appellant 
There  were  some  circumstances  indicating  a  pretty  strong 
probability  as  to  how  he  voted.  It  is  unnecessary  to  refer  to 
them  in  detail. 

We  should  remark  in  passing  that  it  is  fuUy  recognized 
that  there  is  much  authority  contrary  to  the  position  of  this 
court  in  respect  to  the  admission  of  evidence  in  a  case  of 
this  sort  of  declarations  made  by  a  voter  after  the  election  re- 
specting how  he  voted,  and  holding  that  it  is  the  merest  hear- 
say, but  it  has  not  seemed  best  to  change  the  rule  which  was 
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laid  down  here  nearly  forty  years  ago^  and  which  stood 
unchallenged  for  more  than  thirty  years  thereafter.  Prob- 
ably the  only  logical  basis  for  it  is  the  one  stated  in  the  early 
decision^  viz.:  A  person  who  has  voted  at  aa  election  is  a 
party  to  any  controversy  thereafter  arising  as  to  the  result 
The  rule  was  phrased  thus  in  State  ex  rel.  Hopkins  v.  Olm, 
supra: 

"A  person  who  has  voted  at  an  election  is  always  con- 
sidered as  a  party  when  the  result  of  the  election  is  in  con- 
troversy, and  on  that  ground  his  declarations,  voluntarily 
made,  are  admissible.  It  is  considered  to  be  a  question  be- 
tween the  voter  and  the  party  questioning  his  vote,  and  not 
merely  between  the  party  holding  the  oflBce  and  him  who 
claims  it" 

It  is  said  that  the  rule  originated  in  England  and  has  been 
adopted  in  this  state  and  in  New  York  (People  ex  rel.  Smith 
V.  Pease,  27  N.  T.  45),  and  in  a  modified  form  in  several 
other  states,  while  in  others  it  has  been  wholly  rejected.  Mo- 
Crary,  Elections  (4th  ed.)  §  484. 

The  only  other  complaint  claiming  our  attention  is  that 
the  finding  that  Peck  was  not  a  legal  voter  is  contrary  to  the 
evidence.  That  is  predicated  on  his  own  testimony,  to  the  ef- 
fect that  he  had  been  in  the  state  of  Wisconsin  since  1881,  and 
had  since  February  5th  before  the  election  lived  in  the  ward 
where  he  voted ;  that  he  came  there  to  stay  temporarily  and 
only  while  engaged  on  a  particular  job  of  work  which  he 
supposed,  at  the  time  of  his  coming,  would  last  but  a  few 
months,  and  that  he  intended  to  go  elsewhere,  or  at  least 
out  of  the  ward,  as  soon  as  the  job  should  be  completed ;  that 
he  had  no  intention  of  making  a  home  in  such  ward  or  to 
stay  there  except  while  he  was  engaged  upon  the  work  men- 
tioned. 

It  is  insisted  that  the  evidence  referred  to  clearly  shows 
that  Peck  was  a  legal  voter,  reliance  being  placed  on  au- 
thoritv  referred  to  in  a  sister  state,  to  the  effect  that  a  resi- 
Vol.  134  — 17. 
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dent  of  a  state  having  no  fixed  place  of  abode  may  vote  wheiv 
ever  he  may  be  on  election  day.  Such  authority  is  based 
wholly  on  the  statute  of  the  state  where  the  case  arose.  It 
has  no  application  here,  since  our  statute  plainly  provides 
that  to  entitle  a  person  to  vote  at  an  election  he  must  have 
been  an  actual  resident  in  the  state  for  one  year  next  preced- 
ing such  election  and  for  ten  days  in  the  election  district 
where  he  offers  to  vote — ^sec.  12,  Stats.  (1898), — and  that  the 
term  "residence"  means  a  fixed  habitation  without  any  pres- 
ent intention  of  removing  therefrom,  and  to  which  when  the 
person  is  absent  he  has  the  intention  of  returning,  and  that 
one  shall  not  be  deemed  to  have  gained  a  residence  within  the 
meaning  of  the  law  by  merely  coming  into  an  election  pre- 
cinct for  temporary  purposes  only — subd.  2,  4,  sec  69,  Stats. 
(1898). 

So,  instead  of  the  testimony  of  Peck  showing  he  was  a 
qualified  voter  of  the  Tenth  ward  of  the  city  of  Superior  at 
the  election  in  question,  it  clearly  shows  the  contrary.  As 
counsel  for  respondent  contend,  the  evidence  quite  clearly 
indicates  that  both  Allman  and  Peck  came  into  the  ward  in 
question  a  short  time  before  the  election  solely  for  temporary 
purposes  and  contiaued  to  be  mere  temporary  sojourners 
therein  up  to  and  inclusive  of  election  day,  and  so  mani- 
festly were  not  qualified  voters. 

By  the  Court. — ^Judgment  aflSrmed. 
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PoxASD,  Appellant,  vs.   Pittsbttrgh   Coai.  Dook  Com- 
pany, Respondent 

Decemher  16,  1907'-January  8,  190S. 

Matter  and  tervant:Ne0Uoence:  Injuries  to  tervant:  Dangerout  place 
to  work:  Duty  of  master:  Rules  and  regulations:  Court  and 
jury:  Nonsuit:  Assumption  of  risk:  Contributory  negligence. 

1.  Where  a  business  Is  conducted  by  many  servants  performing 

work  independently  of  each  other  and  in  which  the  work  of 
one  becomes  periodically  dangerous  to  another,  It  Is  the  duty 
of  the  master  to  provide  reasonable  precautions  against  such 
danger,  among  which  is  promulgating  rules  and  regulations  for 
the  giving  of  warning  to  persons  likely  to  be  endangered  when 
such  dangerous  acts  are  about  to  be  performed. 

2.  In  some  such  cases  the  danger  mliy  be  so  obvious  and  Imminent 

and  the  making  of  regulations  so  easy  that  their  absence  would 
constitute  negligence  as  matter  of  law,  while  in  other  cases  it 
becomes  a  question  for  the  jury. 
S.  In  an  action  by  a  servant  for  injuries  from  a  car  set  in  motion 
by  another  servant  whose  work  was  wholly  independent  ex- 
cept as  it  promoted  the  general  operation  of  the  master's  busi- 
ness, the  evidence,  stated  in  the  opinion,  is  held  to  present  a 
situation  where  a  Jury  might  properly  decide  that  an  omission 
of  the  master  to  promulgate  rules  and  regulations  governing 
the  moving  of  the  car  constituted  a  want  of  due  care  on  the 
master's  part,  and  that  such  negligence  was  the  proximate 
cause  of  the  plaintiffs  injuries,  making  a  prima  facie  case  of 
negligence  and  liability,  and  hence  It  was  error  to  grant  a  non- 
suit 

4.  There  can  be  no  assumption  of  risk  from  a  negligent  method  of 

doing  business  of  which  the  plaintiff  had  no  knowledge. 

5.  A  servant  cannot  be  said  to  have  assumed  the  risk  of  a  car  set  in 

motion  by  another  servant  whose  work  was  wholly  independ- 
ent, where  the  evidence  tended  to  establish  that  the  car  was 
stationary  when  plaintiff  stepped  on  the  track  in  front  of  it; 
that  plaintiff  had  no  knowledge  of  the  absence  of  a  rule  re- 
quiring a  warning;  that  warnings  were  frequently  given,  al- 
though voluntarily;  and  that  never,  within  the  observation  of 
the  plaintiff,  had  a  car  been  set  in  motion  without  the  presence 
of  another  servant  before  it  or  of  a  lookout  on  top  or  a  shouted 
warning  to  the  men  on  the  track. 
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6.  Where  a  Berrant  was  Injured  by  being  run  orer  by  a  car  set  in 
motion  by  another  seryant  whose  work  was  wholly  independent, 
the  injured  servant  cannot  be  convicted  oC  contributory  negli- 
gence, as  matter  of  law,  in  the  face  of  evidence  tending  to  prove 
that  the  car  was  stationary  at  the  time  he  stepped  onto  the 
track,  that  the  servant  in  charge  of  the  car  was  not  in  a  posi- 
tion to  be  seen  by  him,  that  the  injured  servant  had  never 
known  a  car  to  be  moved  without  some  warning,  and  that  he 
had  no  reason  to  expect  that  the  car  that  injured  him  would 
be  set  in  motion. 


'Appeal  from  a  juagment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Reversed, 

The  defendant  maintained  a  coal  dock  at  the  city  of  Su- 
perior about  900  feet  in  length  and  300  feet  in  width,  in 
the  center  whereof  were  three  longitudinal  railroad  track* 
for  the  loading  and  moving  of  railroad  cars,  upon  which  cars 
were  frequently  in  motion,  usually  moved  by  attaching  a  hook 
to  them  and  gripping  unto  a  moving  cable  beside  each  track. 
It  was  necessary  and  customary  for  the  workmen  on  the 
dock  to  pass  frequently  across  these  tracks,  which  were  in  a 
depression  about  four  feet  deep.  The  plaintiff  was  a  com- 
mon laborer  and  had,  with  six  other  men,  just  completed  the 
loading  of  a  car  on  one  of  these  tracks,  when  the  gang  were 
ordered  by  the  foreman  to  cross  the  tracks  to  the  other  side 
of  the  dock.  One  after  another  they  jumped  down  and 
started  across  in  front  of  tliis  car,  which  plaintiff's  testimony 
tends  to  show  was  stationary,  with  nothing  to  indicate  that 
it  was  about  to  be  moved.  As  plaintiff  passed  in  front  of 
it,  somewhat  diagonally  across  the  track,  having  seen  it  sta- 
tionary as  he  started,  it  was  put  in  motion  and  overtook  him 
just  as  he  reached  the  furthest  or  west  rail  of  the  track, 
knocked  him  down,  and  passed  over  one  of  his  legs.  There 
was  evidence  that  no  rule  had  been  promulgated  by  the  de- 
fendant in  any  wise  tending  to  guard  against  the  running* 
down  of  employees  by  these  cars ;  that  the  gripman  who  had 
charge  of  moving  them  was  accustomed  indiscriminately  to 
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fasten  on  either  the  front  or  back  end ;  that  under  some  cir- 
cumstanoes  there  would  be  a  man  on  top  of  the  cars  to  set 
the  brakes,  at  other  times  not;  that  the  gripman's  habit  was 
irregular;  that  sometimes  he  looked  in  front  of  the  car  or 
shouted  warning  of  its  approach  and  sometimes  he  did  not, 
and  that  in  the  present  instance  he  had  fastened  his  grip  to 
the  rear  end  of  the  car,  had  not  looked  in  front,  and  gave  no 
warning.  The  negligence  allied  in  the  complaint  was  the 
failure  on  the  part  of  the  defendant  to  promulgate  any  rule 
or  regulation  or  to  give  any  instruction  tending  in  any  wise 
to  protect  its  employees  from  the  peril  of  these  moving  oars, 
either  by  requiring  signal  and  warning  or  the  presence  of 
any  person  in  front  of  the  car  when  moved ;  also  in  employing 
the  plaintiff  in  an  unsafe  place  without  any  such  regulations, 
and  in  ordering  him  to  cross  the  track  after  having  directed 
the  gripman  to  start  the  car.  At  the  close  of  the  plaintiff's 
evidence  the  trial  court  granted  a  nonsuit,  from  judgment  in 
accordance  with  which  the  plaintiff  brings  this  appeal. 

W.  P,  Crawford  and  L.  E.  Luse,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Orace  &  HudnaU, 
and  oral  argument  by  H,  H.  Chrace. 

Dodge,  J,  In  a  business  conducted  by  many  employees 
performing  work  independently  of  each  other  and  in  which 
the  work  of  one  becomes  periodically  dangerous  to  another, 
it  is  the  duty  of  the  master  to  provide  reasonable  precautions 
against  such  danger,  and  amongst  these  is  promulgating  rules 
and  regulations  for  the  giving  of  warning  to  the  persons 
likely  to  be  endangered  when  such  dangerous  acts  are  about 
to  be  performed.  Promer  v.  Milwaukee,  L.  S.  &  TF.  R,  Co. 
90  Wis.  216,  63  N.  W.  90 ;  Portan<:e  v.  Lehigh  Valley  C.  Co. 
101  Wis.  574,  77  K  W.  875 ;  Bain  n.  N.  P.  R.  Co.  120  Wis. 
412,  9»'N.  W.  241;  1  Labatt,  Mast  &  Serv.  §  210.  Other 
illustrative  cases  are  Hartvig  v.  N.  P.  L.  Co.  19  Oreg.  522, 
25  Pac  358;  Inland  8.  Co.  v.  Smith,  39  Ind.  App.  G;36,  75 
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K  E.  852 ;  Ford  v.  L.  8.  &  M.  8.  R.  Co.  124  N.  Y.  493,  26 
K  E.  1101 ;  Dow^d  v.  N.  Y.;0.  &  TV.  R.  Co,  170  X.  Y.  459, 
63  N".  E.  641.     In  some  instances  the  danger  is  so  obvious 
and  imminent  and  the  making  of  regulations  so  easy  that  their 
absence  might  be  considered  negligence  as  a  matter  of  law. 
In  other  cases  of  more  doubt  it  becomes  a  question  for  the 
jury  whether  the  omission  of  them  is  a  failure  of  that  due 
care  which  the  employer  owes  his  employees  to  guard  them 
from  injury.     In  the  present  case  we  have  no  doubt  that  as 
cars  were  likely  at  any  moment  to  be  set  in  motion  by  some 
employees,  and  other  employees,  whose  work  was  wholly  in- 
dependent except  that  it  promoted  the  general  operation  of 
the  dock,  were  likely  at  any  moment  to  be  upon  the  tracks 
engrossed  with  their  work  so  that  an  injury  to  them  from 
a  silently  moving  car  was  within  imminent  probability,  it 
might  well  be  thought  by  reasonable  men  that  the  duty  of 
ordinary  care  required  that  some  precaution,  either  by  warn- 
ing or  lookout,  be  exercised.     It  is  also  obvious  that  those 
precautions  were  entirely  easy  and  feasible.     A  lookout 
might  be  stationed  on  the  forward  end  of  the  car,  a  bell  or 
other  signal  sounded  or  given,  but  more  easy  and  natural 
still  would  have  been  the  precaution  that  the  gripman  should 
uniformly  attach  the  moving  apparatus  to  the  front  end  and 
thus  be  in  a  position  where  he  could  see  the  track  ahead  of 
him.     The  evidence  tended  to  prove  that  absolutely  no  in- 
structions or  regulations  requiring  any  precautions  what- 
ever had  ever  been  promulgated,  and  such  is  the  negligence 
charged  by  the  complaint.     We  deem  it  clear  that  a  jury 
might  properly  decide  that  such  omission  constituted  a  want 
of  due  care  on  the  part  of  the  employer,  nor  can  we  doubt 
that  they  might  reach  the  conclusion  that  such  n^ligenoo 
was  the  proximate  cause  of  the  injury  to  the  plaintiff,  who 
was  in  a  place  required  by  his  duty  and  by  the  command  of 
his  superior.     Hence  we  must  conclude  that  a  frima  facie 
case  of  negligence  and  liability  was  made  out. 
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It  is  claimed  by  the  respondent  that  plaintiff  assumed  the 
risks  of  doing  the  business  as  it  was  ordinarily  done.  But 
there  was  evidence  tending  to  establish  that  the  plaintiff  had 
no  knowledge  of  the  absence  of  a  rule  requiring  warning; 
also  that  warnings  were  frequently  given  voluntarily  by  the 
gripman  or  others,  and  that  never,  within  the  observation 
of  plaintiff,  had  a  car  been  set  in  motion  without  either  the 
presence  of  the  gripman  before  it  or  of  a  lookout  on  top  or  a 
shouted  warning  to  men  on  the  track.  There  can  be  no 
assumption  of  the  risk  from  a  negligent  method  of  doing 
business  of  which  plaintiff  has  no  knowledga 

Again,  it  is  urged  that  plaintiff  was  guilty  of  specific  acts 
of  contributory  negligence,  in  that  he  jumped  onto  the  track 
immediately  in  front  of  the  car.  But  there  was  evidence 
tending  to  prove  that  the  car  was  stationary  at  that  time, 
that  the  gripman  was  not  in  a  position  to  be  seen  by  him, 
and,  since  he  had  never  known  a  car  to  be  moved  without 
some  warning,  that  he  had  no  reason  to  expect  that  this  one 
would  be.  Upon  such  a  state  of  facts,  of  course  contributory 
negligence  could  not  be  predicated  as  matter  of  law;  es- 
pecially, too,  when  he  had  been  given  an  order  from  his 
superior,  who  presumably  knew  whether  there  was  peril,  to 
enter  upon  and  hasten  across  the  track. 

We  are  convinced  that  the  case  should  have  gone  to  the 
jury. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial 
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HiGOiNs^  Appellant,  vs.  City  op  Supebioe,  Eespondent 

December  16,  1907— January  8,  1908. 

Municipal  corporations:  Fire  department:  Negligence  in  telection  of 
servants:  Negligence  of  driver:  Liability  of  city. 

1.  Under  a  complaint  alleging,  in  substance,  that  plaintiff  was  in- 

jured through  the  negligence  of  a  fireman  of  a  city  in  charge 
of  and  driving  a  team  of  the  defendant  on  the  streets;  that  his 
negligent  conduct,  which  was  well  known  to  the  city  officials 
when  they  selected  him  for  such  position,  was  the  result  of  his 
intemperate  habits  and  reckless  disposition,  and  that,  though 
fully  apprised  of  his  negligent  and  reckless  conduct  after  hav- 
ing placed  him  in  charge  of  his  public  duties,  he  was  not  re- 
moved, held,  even  if  the  city  officers  were  remiss  in  their  official 
duties,  such  neglect  of  duty  constituted  no  legal  ground  for 
holding  the  city  liable  for  the  damages  resulting  therefrom. 

2.  Where  a  city  is  engaged  in  the  performance  of  a  public  service, 

which  it  is  bound  to  see  performed  in  pursuance  of  a  duty  im- 
posed by  law  for  the  general  welfare  of  the  inhabitants  or  the 
community,  no  action  will  lie  against  the  city  for  any  negli- 
gence or  misconduct  of  its  officers  and  agents  engaged  in  the 
discharge  of  such  duty. 

8.  Members  of  the  fire  department  are  within  such  class  of  city  em- 
ployees. 

4.  Where  one  is  injured  by  the  acts  of  a  driver  of  a  city  fire  de- 
partment, and  the  acts  which  the  city  engaged  the  driver  to 
perform  are  not  unlawful  or  inherently  dangerous,  and  the  dan- 
gers complained  of  resulted  from  the  negligent  manner  in  which 
such  driver  performed  the  lawful  functions  of  the  city,  the 
wrongful  acts  complained  of  are  the  acts  of  the  city's  servant 
In  the  management  of  the  fire  department,  for  which  no  action 
will  lie  against  the  city. 

Appbai.  from  an  order  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge,    Afflrmed, 

On  October  1,  1904,  the  plaintiff  was  driving  upon  Fifty- 
eighth  street,  one  of  the  public  streets  of  the  city  of  Superior^ 
He  was  going  toward  his  home  and  was  run  into  by  a  team 
and  wagon  of  the  city  fire  department  driven  by  one  of  the 
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^ity'8  firemen,  Larry  Strong,  and  as  a  result  of  the  collision 
the  plaintiff's  horse  was  killed,  his  buggy  destroyed,  and  his 
leg  was  crushed  and  btoken  so  that  he  has  entirely  and  perma- 
nently lost  the  use  of  it,  and  he  has  sustained  other  injuries. 
It  is  alleged  that  the  driver  of  the  city  team  had  been  em- 
ployed by  the  defendant  and  placed  in  charge  of  the  city 
team  about  one  year  prior  to  the  time  of  the  accident,  and 
that  to  the  knowledge  of  the  defendant  he  "was  addicted  to 
the  use  of  intoxicating  liquors  and  habitually  intoxicated, 
wholly  and  entirely  incompetent  for  service  as  a  fireman  and 
in  the  driving  and  handling  of  said  team,  and  he  was  wholly 
and  entirely  unfit  for  said  service,  habitually  reckless,  care- 
less, and  negligent,  and  imsaf  e  and  dangerous  to  public  trav- 
elers upon  said  streets."  It  is  also  alleged  that  "the  defend- 
ant was  careless  and  negligent  in  employing  said  Larry 
Strong,  in  placing  him  in  its  service  as  a  fireman,  and  in 
placing  him  in  charge  of,  giving  him  authority  and  control 
over,  said  team  and  the  driving  and  handling  of  the  same." 
It  is  also  alleged  that,  having  knowledge  of  these  factvS  and 
the  negligent  manner  in  which  such  driver  handled  the  team 
and  used  the  public  streets, 

"the  defendant  carelessly  and  negligently  failed  and  neg- 
lected to  discharge  the  said  Larry  Strong,  its  said  fireman,  or 
to  take  him  out  of  the  defendant's  service,  but  on  the  contrary 
carelessly  and  negligently  retained  him  in  its  service,  and 
continued  him  in  charge  of  its  said  team  and  wagon  until 
after  the  accident  and  injury  to  the  plaintiff;  and  the  de- 
fendant, and  its  officers,  agents,  and  servants  having  charge 
and  control  of  its  streets,  carelessly  and  negligently  failed 
and  neglected  to  take  any  steps  or  means  to  prevent  the  said 
Larry  Strong  from  so  driving  and  handling  said  team  on 
said  Fifty-eighth  street,  or  to  prevent  him  from  so  obstruct- 
ing, endangering,  and  impeding  public  travel  thereon,  .  .  . 
said  fireman  thereby,  and  through  defendant's  carelessness 
and  negligence,  creating  and  becoming  a  public  nuisance 
upon  said  streets  and  endangering  and  obstructing  the  public 
use  and  travel  on  said  streets." 
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Such  conduct  and  negligence  of  the  city  officers  in  not  re- 
moving him  and  in  not  preventing  such  use  of  the  street  is 
charged  to  have  constituted  an  ohstruction  and  a  nuisance 
and  to  have  been  the  cause  of  plaintiff's  injuries.  Damages 
are  demanded  in  the  sum  of  $12,000.  Defendant's  demur- 
rer to  the  complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  was  sustained.  This 
is  an  appeal  from  the  order  sustaining  the  demurrer. 

W.  P.  Crawford,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  T.  L,  Mcintosh, 
city  attorney,  and  L,  K.  Luse,  of  counsel,  and  oral  argoment 
by  Mr.  Luse. 

SiEBEOKEB,  T.  The  substance  of  these  allegations  is  that 
the  plaintiff  was  injured  through  the  negligence  of  a  fire- 
man of  the  city  in  charge  of  and  driving  the  team  on  the 
streets  of  the  city;  that  his  negligent  conduct,  which  was 
well  known  to  the  city  officials  when  they  selected  him  for 
such  position,  was  the  result  of  his  intemperate  habits  and 
reckless  disposition;  and  that,  though  fully  apprised  of  his 
negligent  and  reckless  conduct  after  having  placed  him  in 
charge  of  these  public  duties,  they  neglected  to  remove  him. 
It  is  averred  that  this  action  of  the  city  officials  in  so  em- 
ploying and  retaining  this  driver  in  the  city's  service  renders 
the  city  liable  for  his  wrongful  conduct  while  he  was  per- 
forming such  public  services  for  the  city,  upon  the  ground 
that  such  n^ligent  and  reckless  driving  of  the  city's  team 
and  fire  apparatus  upon  the  public  streets  constituted  a  dan- 
gerous obstruction  in  the  streets,  rendering  the  city  liable 
for  any  injury  caused  thereby.  The  gravamen  of  the  com- 
plaint is  the  negligence  of  the  driver  of  the  team  and  the 
omission  of  the  city  authorities  to  fully  discharge  their  pub- 
lic duty  by  selecting  and  retaining  him  in  the  employ  of  the 
city  with  knowledge  of  his  negligent  conduct  and  intemperate 
habits.    Unquestionably  the  city  officers  were  remiss  in  their 
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official  duties  if  they  selected  and  retained  an  incompetent 
and  reckless  driver  to  take  charge  of  a  team  connected  with 
the  city^s  fire  department  Such  neglect  of  duty,  however, 
constitutes  no  legal  ground  for  holding  the  city  liable  for 
the  damages  resulting  therefrom. 

The  only  other  ground  upon  which  a  liability  against  the 
city  is  claimed  is  the  alleged  negligence  of  the  driver  as  a 
city  employee  in  the  management  of  the  team  and  wagon  of 
the  fire  department  of  the  city.  The  rule  of  the  city^s  non- 
liability for  any  n^ligence  of  city  officers  and  employees 
in  the  conduct  of  this  branch  of  the  city's  affairs  is  well  es- 
tablished and  clearly  defined  in  the  decisions  of  our  state. 
The  early  case  of  Hayes  v.  Oshhosh,  33  Wis.  314,  declared 
the  law  on  the  subject,  and  it  has  been  followed  in  numerous 
subsequent  cases.  It  is  there  held  that  when  a  city  is  "en- 
gaged in  the  performance  of  a  public  service,  .  .  .  which 
it  is  bound  to  see  performed  in  pursuance  of  a  duty  imposed 
by  law  for  the  general  welfare  of  the  inhabitants  or  of  the 
community,"  no  action  will  lie  against  it  for  any  negligence 
or  misconduct  of  its  officers  and  agents  in  the  discharge  of 
such  official  duties,  and  that  the  members  of  the  fire  depart- 
ment are  within  this  class  of  city  employees.  Mcmske  v. 
MilwavJcee,  123  Wis.  172,  101  K  W.  377;  Liermarm  v. 
MUwavJcee,  132  Wis.  628,  113  N.  W.  65 ;  Schultz  v.  Mil- 
yvaukee,  49  Wis.  254,  5  IS.  W.  342 ;  Kempster  v.  Milwaukee, 
103  Wis.  421,  79  K  W.  411. 

It  is  said  by  the  appellant  that  the  facts  alleged  show  that 
the  conduct  of  the  driver  of  the  team  of  the  fire  department 
was  in  legal  effect  such  as  to  cause  an  obstruction  of  the 
streets  of  the  city,  imperiling  people  lawfully  using  them, 
and  that  this  was  known  to  and  permitted  by  the  city  officers, 
and  that  this  renders  the  city  liable  for  a  violation  of  the 
city's  duty  to  keep  the  streets  clear  from  obstructions  and 
in  a  safe  condition  for  travel.  This  argument  loses  sight 
of  the  fact  that  the  acts  which  the  city  engaged  this  driver 
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to  perform  were  not  unlawful  or  inherently  dangerous,  and 
that  the  dangers  complained  of  resulted  from  the  negligent 
manner  in  which  such  driver  performed  the  lawful  func- 
tions of  the  city.  This  makes  the  wrongful  acts  complained 
of  the  acts  of  the  city's  servant  in  the  management  of  the 
fire  department  and  brings  them  within  the  principle  es- 
tablished by  the  foregoing  and  other  cases*  SoAmders  v. 
Fort  Madison,  111  Iowa,  102,  82  X.  W.  428;  Gillespie  v. 
Lincoln,  35  Neb.  34,  52  N.  W.  811;  5  Thomp.  Comm.  on 
Neg.  §  5785  et  seq. 

By  the  Court. — ^The  order  appealed  from  is  affirmed. 


Habbnioht,  Respondent,  vs.  Chioago,  St.  Paux,  Minnes- 
APOLis  &  Omaha  Railway  Company,  Appellant 

December  16,  IdOrt— January  8,  1908, 

Appeal  and  error:  Successive  appeals:  Law  of  the  case. 

Where  on  a  former  appeal  the  supreme  court  has  held  certain 
questions  were  for  the  Jury,  and  the  evidence  on  the  second 
trial  Is  substantially  the  same  as  that  upon  the  former  trial,  no 
error  Is  committed  in  sustaining  the  Jury's  findings  on  suc'ti 
questions  and  In  refusing  to  hold  that  the  eyldence  Is  insufll- 
clent  to  support  such  findings,  since  the  determination  on  the 
former  appeal  Is  binding  on  the  second. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  for  the  value  of  a 
horse  alleged  to  have  been  killed  by  going  upon  defendant's 
road  where  the  same  runs  through  the  N.  W.  ^  of  section  20, 
town  47,  range  12,  in  Douglas  county,  Wisconsin,  on  ac- 
count of  failure  to  fence  as  required  by  sec.  1810,  Stats. 
(1898).  The  defense  was  that  the  place  where  the  horse 
entered  was  depot  grounds,    and  therefore  defendant   was 
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not  required  to  fence  under  the  provisions  of  the  statute.  The 
jury  returned  the  following  verdict: 

"(1)  Was  the  place  where  the  plaintiff's  horse  entered 
upon  the  defendant's  property  within  the  liirits  of  defend- 
ant's depot  grounds  at  Hines?  A,  It  was  not.  (2)  Was 
plaintiff  guilty  of  any  want  of  ordinary  care  that  contributed 
to  produce  the  injury  to  his  horse?  A.  He  was  not  (3)  If 
the  court  is  of  the  opinion  that  the  plaintiff  is  entitled  to  re- 
cover, then  in.  what  amount  do  you  assess  his  damage? 
A.  $125.^' 

Motions  for  judgment  notwithstanding  the  verdict,  to 
correct  the  verdict,  and  for  a  new  trial  were  denied,  and 
judgment  rendered  for  the  plaintiff  upon  the  verdict,  from 
\^hich  this  appeal  was  taken. 

Solon  L.  Perrin,  for  the  appellant. 

The  cause  was  submitted  for  the  respondent  on  Hie  brief 
of  James  B,  Hile  and  H,  W.  Deitrich. 

Keewin,  J.  The  main  contention  here  is  that  the  evi- 
dence is  not  sufficient  to  support  the  finding  of  the  jury  on 
the  first  question  of  the  special  verdict  to  the  effect  that  the 
place  where  the  plaintiff's  horse  entered  upon  the  defendant's 
property  was  not  within  the  limits  of  the  defendant's  depot 
grounds.  The  case  was  here  on  former  appeal  (Tlahenicht 
V.  C,  St.  P.,  M.  &  0,  R,  Co.  126  Wis.  621,  105  N.  W.  910), 
where  this  court  held  Uiat  the  question  of  whether  the  place 
where  plaintiff's  horse  entered  upon  the  track  was  depot 
grounds  was  a  question  for  the  jury.  The  evidence  upon  the 
second  trial,  now  before  us,  being  substantially  the  same  as 
that  upon  the  former  trial,  under  the  repeated  decisions  of 
this  court  the  determination  upon  the  former  appeal  must 
be  regarded  binding  here.  Zimmer  v.  Fox  River  V.  E.  R. 
Co.  123  Wia  643,  101  N.  W.  1099;  Klati  v.  N.  C.  Foster 
L.  Co.  97  Wis.  641,  73  N.  W.  5G3;  Darcey  v.  Farmers'  L. 
Co.  98  Wis.  573,  74  K  W.  337.  The  exceptions  to  the 
charge  are  based  principally  upon  the  ground  that  the  evi- 
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dence  was  not  sufficient  to  support  the  finding  of  the  jury 
on  the  first  question  of  the  special  verdict  and  that  the  court 
should  have  so  told  the  jury,  but  that  question  having  been 
settled  on  former  appeal  no  error  was  committed. 

We  find  no  reversible  error  in  the  record;  therefore  the 
judgment  must  be  affirmed. 

By  the  Covrt. — Judgment  affirmed. 


ZoxsoH^  Administratrix,  Appellant,  vs.  Flambsau  Papeb 
Company,  Eespondent 

December  17, 1907— January  8, 1908. 

Matter  and  tervant:  Negligence:  PerBonal  injuries  to  servant:  Safe 
place  and  appliances:  Scope  of  employment:  Court  and  jury: 
Nonsuit:  Res  gestse:  Conjecture:  Contributory  negligence:  Dis- 
covery: Examination  before  trial:  Deposition  of  ioitness  pres- 
ent in  court:  Appeal  and  error:  Harmless  error, 

L  In  an  action  for  the  negligent  killing  of  a  servant  whUe  engaged 
in  discharging  a  steam  boiler,  the  evidence,  stated  in  the  opin- 
ion, is  held  to  have  required  submission  to  the  Jury  of  the  ques- 
tion of  the  master's  negligence  in  failing  to  provide  a  safe 
place  and  appliances  for  the  performance  of  the  operation. 

2.  In  an  action  for  the  negligent  killing  of  a  servant  while  engaged 
in  discharging  a  steam  boiler,  the  evidence,  stated  in  the  opin- 
ion, is  held  to  have  required  submission  to  the  Jury  of  the  ques- 
tion whether  the  servant  was  within  the  line  of  his  employ- 
ment, or  was  disobeying  orders,  when  the  accident  happened. 

8.  In  such  case  if  it  appeared  that  the  servant  was  in  fact  a  subor- 
dinate and  knew  or  ought  to  have  known  that  he  was  subject 
to  orders,  and  that  he  disobeyed  such  orders,  and  as  a  result 
of  such  disobeyance  suffered  his  injuries  and  death,  there 
could  be  no  recovery. 

4.  Where  a  servant  was  injured  while  assisting  in  discharging  a 
steam  boiler,  his  declaration  while  being  removed  from  the 
place  where  he  was  injured:  "The  thing  stopped  running,  and  I 
opened  it  up  a  little  bit,  and  the  whole  end  blowed  out  on  me/' 
is  part  of  the  ree  gest<B,  and  affirmative  evidence  of  the  tacts 
stated. 
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5.  In  such  case  a  finding  that  the  accident  happened  in  the  manner 

stated  in  such  declaration  would  be  a  finding  based  upon  evi- 
dence, not  upon  conjecture. 

6.  In  an  action  for  the  negligent  killing  of  a  servant  engaged  in  dis- 

charging a  steam  boiler,  the  evidence,  stated  in  the  opinion,  is 
held  to  show  that  the  discharge  pipe  became  obstructed  and  the 
fiow  stopped  for  some  reason  and  that  in  opening  the  ralve 
wider  the  obstruction  was  suddenly  removed  and  the  accident 
happened. 

7.  In  an  action  for  the  negligent  killing  of  a  servant  engaged  in 

discharging  a  steam  boiler,  the  evidence,  stated  in  the  opinion, 
is  held  to  require  submission  to  the  Jury  of  the  question  of  con- 
tributory negligence. 

8.  In  an  action  against  a  corporation  for  the  death  of  a  servant  the 

defendant's  superintendent  was  examined  under  sec.  4096,  Stats. 
(1898),  and  a  part  of  his  evidence  so  taken  introduced  by 
plaintiff  against  objection  on  the  first  day  of  the  trial.  On  the 
second  day,  the  superintendent  being  present  in  court,  the  court 
struck  out  that  part  of  his  deposition  already  introduced  and  he 
was  put  on  the  stand  by  the  plaintiff  and  testified  at  length. 
Held,  that  such  ruling  was  not  prejudicial,  since  the  superin- 
tendent was  not  an  officer  of  the  corporation,  but  a  mere  em- 
ployee, and  it  also  appeared  that  his  evidence  given  on  the  trial 
substantially  covered  that  given  by  him  in  his  deposition. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinjb,  Circuit  Judge.     Reversed. 

This  is  an  action  by  the  plaintiff,  as  administratrix,  to  re- 
cover damages  for  the  death  of  one  Bernard  Zoesch,  her  hus- 
band, an  employee  of  the  defendant,  which  death  is  allec^ed 
to  have  been  caused  by  the  negligence  of  the  defendant  in  not 
furnishing  him  a  safe  place  to  work  and  not  instructing  him 
or  warning  him  of  the  danger  to  be  appreheirded.  At  the 
time  of  his  death  the  intestate  was  a  common  laborer  about 
thirty  years  of  age  and  had  been  employed  for  a  year  by 
the  defendant  in  its  paper  mill  at  Park  Falls,  Price  county, 
as  size  maker  and  general  utility  man.  He  had  no  experience 
as  an  engineer,  but  had  <  n  several  occasions  worked  in  the 
fire  room  assisting  the  firemen  in  putting  fuel  in  the  furnace, 
but  had  not  assisted  in  discharging  a  boiler.     The  defend- 
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ant's  mill  was  operated  by  steam  produced  by  a  battery  of  six 
large  boilers  standing  side  by  side  and  inclosed  with  brick- 
work in  the  boiler  room.  At  the  east  or  rear  end  of  this  row 
of  boilers  there  was  a  passageway  about  five  feet  in  width  and 
forty-five  feet  in  length,  formed  by  the  east  wall  of  the  boiler 
room  on  one  side  and  the  brick  wall  inclosing  the  boilers  at 
the  other.  This  passageway  was  inclosed  by  a  brick  wall  at 
the  north  end,  and  had  two  windows  and  a  door  leading  out  of 
doors  on  the  east  side,  the  door  being  nineteen  feet  south  of 
the  north  wall.  Each  boiler  was  fitted  with  a  four-inch  dis- 
charge pipe  about  two  feet  above  the  floor  and  extending  into 
the  passageway  at  right  angles  about  two  and  one-half  feet, 
and  having  a  straightaway  or  gate  blow-off  valve  at  the  end. 
These  pipes  were  used  for  the  purpose  of  discharging  the 
steam  and  hot  water  from  the  boilers,  and  two  of  the  boilers 
were  discharged  and  cleaned  every  Sunday.  In  discharging 
a  boiler  an  iron  elbow  was  screwed  into  the  discharge  pipe, 
its  mouth  being  a  foot  or  so  from  the  floor  when  in  position 
and  immediately  above  a  wooden  trough  running  along  the 
floor  of  the  five-foot  passage  next  to  the  outside  wall.  This 
trough  was  usually  covered  with  long  boards,  but  when  a 
boiler  was  discharged  the  board  was  taken  off,  a  tin  pipe  two 
feet  or  so  in  length  was  slipped  loosely  over  the  mouth  of  the 
elbow  and  inserted  in  a  slantiAg  position  into  the  trough,  the 
valve  was  then  opened,  and  the  contents  of  the  boiler  thus 
allowed  to  run  into  the  trough,  which  extended  out  of  the 
mill  and  discharged  into  the  river.  These  were  the  only 
means  and  appliances  furnished  for  the  purpose  of  discharg- 
ing the  boilers.  The  work  of  discharging  the  boilers  was  al- 
ways done  by  the  firing  crew,  which  ordinarily  consisted  of 
four  men,  viz.,  one  head  fireman,  a  second  fireman,  and  two 
helpers.  There  were  two  firing  crews  or  shifts,  one  going  on 
duty  at  6  o'clock  p.  m.  and  the  other  at  7  o'clock  a.  m. ;  but 
on  Sunday  the  night  crew  staid  on  duty  until  noon  (except 
one  helper),  and  it  was  their  duty  to  prepare  the  boilers 
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which  were  to  be  deaned  and  to  actually  discharge  them  if 
the  contents  were  sufSciently  cooled  before  the  shift  ended ; 
otherwise  the  other  crew,  which  went  on  duty  at  noon  Sun- 
day, took  up  the  work  and  completed  it  In  discharging  the 
boilers  after  drawing  the  fires  the  custom  was  to  draw  off 
some  of  the  contents^  then  pump  cold  water  into  the  boiler, 
and  by  this  alternate  process  cool  it  off  and  discharge  it 
gradually. 

On  Saturday,  October  24,  1903,  the  deceased  worked  all 
day  at  his  usual  work.  Some  time  in  the  afternoon  he  ap- 
plied to  Mr.  Boulton,  the  superintendent  of  the  mill,  for  extra 
work,  and  was  told  that  he  could  go  to  work  at  midnight  in 
the  fire  room  and  help  fire.  The  night  shift  was  one  man 
short  that  night,  and  the  testimony  tended  to  show  that  one 
Meyers,  the  head  fireman,  was  the  man  who  was  not  on  dul^. 
Plaintiff's  claim  was  that  the  deceased  was  hired  to  take 
Meyers'  place,  and  that  his  duties  as  a  fireman  did  not  end 
until  noon  on  Sunday;  but  defendant's  claim  was  that  he 
was  only  employed  until  7  o'clock  a.  m.,  when  his  duties 
nndfr  that  employment  ceased.  The  deceased  went  to  work 
at  midnight  in  the  fire  room  with  one  Belter,  who  was  second 
fireman,  and  both  worked  until  7  a.  m.  At  that  time  de- 
ceased went  home  and  got  breakfast  and  returned  at  about 
8  o'clock.    Boulton  claims  that  when  deceased  came  back  at 

8  o'clock  he  met  him  in  the  boiler  room  and  told  him  to  go 
to  work  cleaning  out  a  pulley  on  the  dynamo,  and  after  that 
to  help  about  some  pipe  fitting.  It  is  claimed  by  plaintiff 
that  Belter's  evidence  tends  to  contradict  this  testimony,  and 
the  testimony  on  the  subject  will  be  fully  stated  in  the  opin- 
ion. Belter  was  at  work  cleaning  the  grates  when  deceased 
came  back.  He  testified  that  the  deceased  turned  on  the  steam 
hose  used  to  blow  out  the  fines,  and,  further,  that  at  about 

9  o'clock,  or  somewhat  later,  he  and  Zoesch  went  into  the 
passageway  where  the  discharge  pipes  are,  and  that  he 
(Belter)*  screwed  on  the  elbow,  adjusted  the  tin  pipe,  and 
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turned  on  the  valve  of  boiler  No.  6  (which  is  the  boiler  at  the 
extreme  north  end)  about  half^  and  the  water  and  steam  com- 
menced to  discharge ;  that  he  told  Zoesch  the  valve  was  open 
far  enough^  and  that  he  and  Zoesch  then  went  up  on  a  plat- 
form where  the  water  gauges  were,  and  he  told  Zoesch  to 
watch  the  glass  till  it  got  down  to  one  inch  and  then  go  down 
and  close  the  valve;  that  he  (Belter)  then  went  down  below 
to  his  work  in  front  of  the  boilers,  and  in  three  or  four  min- 
utes Zoesch  hollered  to  him  to  come  up  and  see  how  fast  the 
water  was  going  down,  and  he  hollered  back  to  watch  until 
it  went  down  to  one  inch ;  that  in  a  few  moments  he  heard 
Zoesch  hollering  for  help,  and  he  (Belter)  ran  around  into 
the  five-foot  passage  and  found  Zoesch  crawling  out  on  hands 
and  knees,  with  much  hot  water  running  on  the  floor  and 
much  steam  escaping;  that  he  and  one  Betlofi  helped  Zoesch 
out  of  doors  and  in  ten  or  fifteen  minutes  he  went  back  into 
the  passageway  and  found  the  valve  turned  wide  open,  Hie 
elbow  tight,  and  the  loose  pipe  lying  beside  the  boiler.  One 
Russell  testified  that  he  was  present  when  Belter  and  Retloff 
brought  Zoesch  out  of  the  boiler  room,  and  that  he  said  to 
Zoesch :  "Good  God,  Ben !  What's  the  matter  ?  What's  hap- 
pened to  you?''  and  Zoesch  moaned  and  said:  "The  thing 
stopped  running  and  I  opened  it  up  a  little  bit,  and  the  whole 
end  blowed  out  on  me."  Zoesch  died  of  his  injuries  on  the 
evening  of  the  same  day.  At  the  conclusion  of  the  plaintiff's 
evidence  the  court  allowed  several  amendments  to  be  made 
to  the  complaint  so  as  to  conform  to  the  proofs,  and  then 
granted  defendant's  motion  for  a  nonsuit  and  entered  judg- 
ment of  dismissal  of  the  complaint,  from  which  plaintiff 
api)eals. 

T.  M.  Holland  and  F.  F.  Wheeler,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Howard  L.  Ah- 
lott  and  Ross  &  Dwyer,  and  oral  argument  by  W.  D.  Dwyer, 

WiNRLow,  C  J".  Four  general  contentions  are  made  in 
support  of  the  judgment  of  nonsuit,  viz. :  (1)  That  it  appears 
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that  the  respondent  furnished  a  reasonably  safe  place  and 
appliances;  (2)  that  the  deceased  was  not  within  the  line  of 
his  employment,  or  was  disobeying  orders,  when  the  acci- 
dent happened;  (3)  that  the  manner  in  which  the  accident 
happened  is  mere  matter  of  conjecture ;  and  (4)  that,  if  this 
latter  proposition  be  not  correct,  then  the  accident  was  caused 
by  the  negligence  of  the  deceased  himself. 

1.  We  cannot  regard  the  first  proposition  as  sound.  Steam 
in  large  quantities  and  under  pressure  is  well  known  to  be  a 
highly  dangerous  agent  to  handle  and  control.  To  discharge 
a  large  boiler  full  of  boiling  water  and  steam  at  a  pressure  of 
fifty  pounds  to  the  inch  (as  the  testimony  tended  to  show 
was  the  case  here)  is  manifestly  a  taak  requiring  not  only 
fit  and  suitable  appliances  but  careful  management.  There 
is  in  the  case  testimony  by  two  witnesses,  familiar  with  the 
appliances  in  use  in  other  mills  for  this  purpose,  to  the  effect 
that  the  ordinary  and  usual  way  to  arrange  the  blow-off  pipe 
is  to  carry  the  same  outside  of  the  building,  so  that  it  will 
blow  off  in  the  open  air,  or  to  extend  it  into  another  pipe  in 
connection  with  other  boilers,  or  to  extend  it  into  a  closed 
sewer  or  sewer  basin,  and  that  it  is  not  usual  to  have  the  dis- 
charge pipe  blow  off  inside  the  boiler  room,  on  account  of 
the  danger  to  the  man  at  the  valve  and  the  danger  of  fractur- 
ing the  boiler.  There  was  certainly  ample  evidence  to  carry 
to  the  jury  the  question  whether  the  defendant  was  negligent 
in  failing  to  provide  for  its  employees  a  safe  place  and  ap- 
pliances for  the  performance  of  this  operation. 

2.  Whether  there  was  evidence  from  which  the  jury  could 
find  that  the  deceased  was  within  the  line  of  his  duty  in 
attempting  to  assist  in  the  operation  of  blowing  off  the  boiler 
is  a  question  of  greater  difficulty.  It  is  admitted  that  the 
night  shift  of  firemen  on  Saturday  night  remain  on  duty  until 
Sunday  noon,  and  that  it  is  a  part  of  their  duty  on  Sunday 
morning  to  prepare  two  boilers  for  discharge  and  cleaning, 
and  to  discharge  them  if  the  contents  are  sufficiently  cooled 
before  their  time  is  up.    Meyers,  the  head  fireman,  was  off 
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duty  on  the  night  in  question,  and  Boulton,  the  superintend- 
entj  testifies  that  he  told  the  deceased  to  go  to  -work  at  mid- 
night and  help  on  the  fire.  When  asked  if  he  (Boulton) 
told  the  deceased  to  quit  at  7  o'clock  in  the  morning  he  an- 
swered, "Seven  o'clock  in  the  morning,  supposed  his  time  was 
up."  But  this  answer  was  stricken  out  by  the  court  and  he 
was  again  asked  if  he  told  him  to  quit  at  7  o'clock,  to  which 
he  answered,  "Told  him  I  only  wanted  him  for  the  night" 
This  forms  the  only  direct  evidence  of  the  terms  of  his  em- 
ployment Boulton  further  testifies,  however,  that  Zoesch 
went  home  to  breakfast  at  7  and  returned  at  8 ;  that  he  saw 
him  when  he  returned  and  immediately  set  him  at  work  at 
other  tasks.  From  this  testimony  it  is  claimed  that  it  is 
clearly  shown  that  Zoesch  was  not  employed  as  a  fireman  or 
fireman's  helper  after  7  o'clock  a.  m.  and  was  a  mere  volunteer 
in  the  boiler  room  when  the  accident  happened.  But  it  is  very 
significant  that  Boulton  declined  to  testify  that  he  told  the 
deceased  to  quit  at  7  a.  m.,  but  would  only  say  that  he  told 
him  *Tie  only  wanted  him  for  the  night"  Now  Zoesch  was 
admittedly  put  to  work  to  take  the  place  of  a  man  on  the  night 
shift  who  was  off  for  that  night.  The  duties  of  the  nip:ht  shift 
continued  on  Sunday  until  noon,  and  Zoesch  undoubtedly 
knew  this  fact  Under  such  circumstances,  what  is  the  fair  in- 
ference to  be  drawn  from  the  words  testified  to  by  Boulton  ? 
Are  they  so  certain  in  their  meaning  that  but  one  conclusion 
could  be  drawn,  namely,  that  Zoesch  was  to  quit  at  7  o'clock, 
or  might  he  fairly  and  honestly  construe  them  as  meaning 
that  he  was  put  upon  the  night  shift,  and  that  employment 
for  the  night  meant  employment  to  perform  the  duties  of  a 
member  of  the  night  shift  ? 

We  confess  that  the  latter  inference  seems  to  us  fairly 
capable  of  being  drawn  from  the  words  used  under  the  cir- 
cumstances surrounding  the  parties.  There  is  direct  evi- 
dence tending  to  show  that  Zoesch  so  understood,  for  Belter 
testified  that  Zoesch  told  him  in  the  morning,  after  he  came 
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back  from  breakfast^  that  he  was  there  in  Meyers'  place. 
Even  taking  Boulton^s  story  of  the  transaction  between  him 
and  Zoesch  after  breakfast  to  be  true,  it  seems  clear  that  they 
both  understood  that  Zoesch's  time  of  service  was  not  over  at 
7  o'clock ;  for  Boulton,  without  any  word  of  surprise  at  his 
return  and  without  any  new  contract  of  employment^  imme- 
diately set  him  at  work,  apparently  as  if  the  former  employ- 
ment still  persisted  until  noon.  This  conversation  between 
Boulton  and  Zoesch  in  the  boiler  room  at  8  o'clock  a.  m.,  at 
which  Boulton  claims  that  he  set  Zoesch  at  other  work,  is 
said  to  be  undisputed,  and  is  relied  on  by  respondent  as  con- 
clusively showing  that  he  was  out  of  the  line  of  his  employ- 
ment when  later  he  was  assisting  in  the  discharge  of  the 
boiler.  'We  think  it  cannot  have  any  such  conclusive  effect, 
for  two  reasons:  First,  Boulton  testified  that  Belter  was 
standing  but  a  few  feet  distant  when  this  conversation  took 
place,  while  Belter  entirely  denies  hearing  any  such  conversa- 
tion, and  also  denies  that  Boulton  was  in  the  boiler  room  to 
his  knowledge  at  any  time  during  the  morning,  so  the  ques- 
tion whether  any  such  conversation  ever  took  place  is  in  dis- 
pute under  the  evidence;  second,  there  is  nothing  to  show 
that  Zoesch  did  not  do  the  jobs  referred  to  by  Boulton  and 
finish  them  before  going  to  work  at  the  boilers.  About  an 
hour's  time  seems  to  have  intervened,  according  to  the  testi- 
mony, before  operations  were  begun  on  the  boilers,  and,  if 
IZoesch  was  justified  in  concluding  that  his  employment  as 
fireman  did  not  close  until  noon,  no  reason  is  perceived  why 
be  might  not  rightly  return  to  the  ordinary  duty  of  a  fireman 
after  performing  the  special  jobs  at  which  Boulton  set  him. 

But  it  is  further  insisted  that  Zoesch  was  employed  simply 
as  an  assistant  fireman  or  helper  and  became  a  subordinate 
of  Belter,  the  second  fireman,  and  that  in  meddling  with  the 
valve  at  all  he  disobeyed  the  orders  of  his  superior.  The  evi- 
dence is  much  confused  as  to  the  duties  and  authority  of  the 
head  fireman  as  well  as  to  the  place  which  Zoesch  really  occu- 
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pied.  Boulton  testified  that  the  firemen  ranked  about  the 
same ;  that  the  head  fireman  got  a  little  more  pay ;  "that  he 
kind  of  looks  after  things  and  tells  them  to  put  more  fuel 
in ;"  that  with  regard  to  cleaning  the  boilers  'Tie  might  tell 
them  to  turn  the  water  on  the  hose,  to  start  the  pumps,  or 
something  like  that;  but,  as  I  said  before,  they  all  work  to- 
gether/^ Thus  it  appears  that  the  authority  of  the  head 
fireman  is  very  vague  and  illy  defined,  if  it  exists. at  all. 
There  is  no  testimony  that  Belter  was  made  head  fireman  for 
the  night  by  any  special  order  or  that  there  was  any  custom 
to  that  effect  Zoesch  seems  to  have  considered  himself  head 
fireman  becaiise  Meyers  was  off  duty,  and  his  claim  does  not 
seem  to  have  been  disputed  by  Belter ;  but  when  it  came  to 
cleaning  the  boiler,  Belter,  who  had  experience,  assumed  to 
give  directions,  which  Zoesch  received  without  dissent  or  pro- 
test. Under  this  contradictory  state  of  the  evidence  we  cannot 
say  that  the  question  was  not  fairly  for  the  jury.  Of  course, 
if  it  appeared  that  Zoesch  was  in  fact  a  subordinate  and  knew 
or  ought  to  have  known  that  he  was  subject  to  the  orders  of 
Belter,  and  that  he  disobeyed  such  orders,  and  as  a  result 
of  such  disobedience  suffered  his  injuries  and  death,  there 
could  be  no  recovery ;  but  we  are  unable  to  say  that  these  facts 
appeared  by  undisputed  evidence  or  by  such  overwhelming 
preponderance  thereof  as  to  justify  taking  the  question  from 
the  jury. 

3.  The  contention  that  the  question  as  to  how  the  accident 
happened  can  only  be  a  matter  of  conjecture  is  not  tenable. 
It  seems  to  be  certain  that  for  some  reason  Zoesch  went  downi 
to  the  valve  and  turned  it  on,  so  that  a  sudden  and  overwhelm- 
ing rush  of  boiling  water  and  steam  then  resulted,  from  which 
he  could  not  escape.  The  evidence  of  Russell  tends  to  show 
that  when  Zoesch  was  taken  out  of  doors  he  at  once  said, 
"The  thing  stopped  running,  and  I  opened  it  up  a  little  bit, 
and  the  whole  end  blowed  out  on  me.''  This  was  unquestion- 
ably part  of  the  res  gestcB,  and  is  affirmative  evidence  of  the 
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facts  stated.  Christianson  v.  Pioneer  F.  Co.  92  Wis.  649, 
66  K  W.  699;  Hupfer  v.  Nat.  D.  Co.  119  Wis.  417,  96  K 
W.  809.  The  valve  was  afterwards  foxmd  to  he  turned  on  in 
full.  So  there  was  in  the  case  proof  that  the  flow  stopped  for 
some  reason,  and  that  in  opening  the  valve  wider  the  obstruo- 
tion  was  suddenly  removed  and  the  accident  happened.  This 
was  not  an  incredible  state  of  facts,  as  there  was  evidence 
that  the  water  in  the  boiler  was  river  water  and  liable  to  form 
large  amounts  of  scale  which  might  obstruct  the  flow;  and 
again,  Zoesch  had  received  no  instruction  or  command  from 
Belter  as  to  what  to  do  in  case  the  flow  stopped,  so  in  this 
case  there  would  be  no  disobedience  of  orders,  even  if  Belter 
was  the  superior.  A  finding  that  the  accident  happened  in 
this  way  would  be  a  finding  based  upon  evidence  and  not 
upon  conjecture. 

4.  Little  need  be  said  upon  the  contention  that  Zoesch  was 
guilty  of  contributory  negligence  as  a  matter  of  law.  Zoesch 
was  a  common  laborer,  without  experience  in  performing  this 
dangerous  work,  and  he  had  received  no  warning  of  the  dan- 
ger nor  instruction  save  such  as  Belter  may  have  given  him. 
It  was  admittedly  the  duty  of  the  night  shift,  working  to- 
gether, to  discharge  the  boiler.  If  he  was  reasonably  justi- 
fied in  concluding  that  he  was  employed  as  a  member  of  the 
night  shift  until  noon,  he  was  in  the  line  of  his  duty  in  at- 
tempting to  discharge  the  boiler.  If  he  was  in  fact  Belter's 
subordinate  and  knew  or  ought  to  have  known  that  fact,  and 
was  injured  because  he  disobeyed  Belter's  instructions^  he 
would  be  guilty  of  contributory  negligence;  but  if  he  dis- 
obeyed no  instructions,  or  was  justified  in  believing  that  he 
was  Belter's  superior,  then  the  court  could  not  say  as  matter 
of  law  that  he  was  guilty  of  contributory  negligence.  Under 
the  evidence  the  question  was  for  the  jury. 

5.  The  evidence  of  Boulton,  the  superintendent  of  the 
mill,  was  taken  under  sec.  4096,  Stats.  (1898),  before  trial, 
and  a  part  of  it  was  introduced  by  the  plaintiff  against  ob- 
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jection  on  the  first  day  of  the  trial.  On  the  second  day  Boul- 
ton  was  present  in  court,  and,  on  attention  being  called  to 
that  fact,  the  court  strudk  out  that  part  of  the  deposition  al- 
ready introduced  and  Boulton  was  put  upon  the  stand  by  the 
plaintiff  and  testified  at  length.  The  plaintiff  now  complains 
of  the  ruling  striking  out  the  deposition.  There  are  tw^o 
sufficient  answers  to  this  objection:  (1)  Boulton  was  not  an 
officer  of  the  corporation,  but  a  mere  employee;  hence  under 
the  rule  announced  in  Hughes  v,  C,  St.  P,,  M.  A  0.  2J.  Co. 
122  Wis.  258,  99  K  W.  897,  and  Johnson  v.  St.  P.  &  W.  C. 
Co.  126  Wis.  492, 105  X.  W.  1048,  the  deposition  was  not  ad- 
missible when  the  witness  was  present  (2)  The  evidence  of 
Boulton  given  on  the  trial  substantially  covered  the  evidence 
given  by  him  in  his  deposition;  hence  no  prejudicial  result 
could  follow  from  striking  out  the  deposition. 

Some  minor  rulings  on  evidence  are  complained  of,  but  we 
do  not  d^m  it  necessary  to  discuss  them. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Randall,  Respondent,  vs.  Liw^k,  Appellant 
December  i7,  1907— January  8,  1908. 

Pleading:  Counterclaim  sounding  in  tort  in  action  on  contract: 
Waiver  of  objection:  Amendment. 

1.  In  an  action  on  a  promissory  note  defendant  counterclalmed,  set- 

ting out  a  good  cause  of  action  sounding  in  tort.  No  objec^tion 
in  that  regard  was  taken  by  demurrer  or  in  the  reply,  or  at 
aU,  until  after  verdict.  Held,  that  thereby  plaintiff  waived  ob- 
jection that  the  counterclaim  was  not  pleadable  in  the  action. 

2.  In  such  case,  the  jury  having  found  in  defendant's  favor  on  the 

cause  of  action  set  out  in  the  counterclaim  and  in  plaintiff's 
favor  on  the  cause  of  action  set  out  in  the  complaint,  the  de- 
fendant's motion  for  Judgment  for  the  excess  of  the  amount  of 
damages  assessed  in  his  favor  over  the  amount  found  due  on 
the  note  should  have  been  granted. 
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[3.  Where,  in  an  action  on  a  contract,  the  defendant  sets  out  in  a 
oonnterclaim  a  cause  of  action  sounding  in  tort,  want  of  knowl- 
edge of  facts  showing  that  the  counterclaim  is  not  pleadable  in 
the  action  in  time  to  set  them  forth  in  the  reply  in  the  first 
instance  8eem$  to  be  good  ground  for  allowing  an  amendment 
upon  the  facts  being  disclosed,  if  seasonable  application  be 
made.]. 

Appeat.  from  a  judgment  of  the  circuit  court  for  Wash- 
bum  county:  A.  J.  Vinje,  Circuit  Judge.    Reversed. 

Plaintiff  declared  on  a  promissory  note  and  there  was 
found  due  thereon  $207.30.  Defendant  counterclaimed  to 
the  effect  that  the  note  was  given  plaintiff  in  part  payment  for 
an  interest  he  daimed  to  have  in  certain  land  in  Washburn 
county,  Wisconsin,  for  which,  by  reason  of  wilful  false  rep- 
resentatiouB  by  plaintiff  as  to  the  character  thereof  and  the 
improvements  thereon,  defendant  agreed  to  pay  him  $500, 
and  consummated  such  agreement  by  giving  the  note  in. 
question  and  paying  the  balance;  that  when  he  entered  into 
the  transaction  and  consummated  it  he  had  not  seen  the  land 
and  relied  wholly  on  the  representations  of  the  plaintiff,  who, 
to  induce  him  to  enter  into  such  transaction,  knowingly 
falsely  pretended  he  had  paid  another  person,  who  settled 
upon  the  land  while  a  part  of  the  public  domain,  $500  for 
a  relinquishment  of  his  right  and  owned  the  same;  that  there 
was  a  large  amount  of  valuable  timber  and  improvements 
thereon,  and  that  his  interest  was  worth  $500,  whereas  the 
improvements  were  not  worth  to  exceed  $60,  and  he  had  no 
interest  whatever  in  the  property.  Defendant  demanded  a 
cancellation  of  the  note  as  having  been  given  without  consid- 
eration, and  judgment  for  damages  to  the  extent  of  $300. 
Plaintiff  replied  by  a  general  denial. 

There  was  a  controversy  on  the  evidence  as  to  whether 
the  note  was  given  as  a  part  of  the  land  transaction.  The 
jury  found  specially  that  the  note  was  not  given  in  part  con- 
sideration for  the  purchase  price  of  plaintiff's  pretended  in- 
terest in  the  land ;  that  plaintiff  in  the  land  transaction  made 
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false  representations  in  respect  to  the  property;  that  defend- 
ant relied  thereon  in  purchasing  plaintiff's  pretended  inter- 
est therein,  and  was  thereby  damaged  to  the  extent  of  $300. 

Plaintiff,  by  his  counsel,  after  verdict  raised  the  question 
for  the  first  time  that  defendant's  demand  was  not  a  proper 
counterclaim  to  the  note  because  it  was  one  sounding  in  tort, 
and  neither  arose  out  of  nor  waa  connected  with  the  same 
transaction  as  the  one  in  which  the  note  was  given.  The 
court  sustained  plaintiff  therein  and  rendered  judgment  in 
his  favor  for  the  amount  due  upon  the  note,  denying  defend- 
ant's motion  for  judgment  for  the  difference  between  such 
amount  and  the  amount  of  damages  assessed  in  his  favor. 

The  case  was  submitted  for  the  appellant  on  the  brief  of 
A.  L.  Bugbee,  and  for  the  respondent  on  that  of  L.  H.  Mead. 

Marshall,  J.  Appellant's  counsel  maintains  that  judg- 
ment should  have  been  rendered  in  appellant's  favor  upon 
the  ground  that  the  cause  of  action  set  forth  in  the  counter- 
claim was  on  contract,  but  if  the  demand  was  one  sounding 
in  tort  and  was  not  connected  in  any  way  with  the  transac- 
tion in  which  the  note  was  given  and  so  was  not  pleadable 
upon  the  ground  of  respondent  being  a  nonresident,  the  ob- 
jection in  that  regard  was  waived  by  failure  to  raise  the 
question  by  demurrer  or  reply,  or  at  all,  till  after  verdict. 

As  we  view  the  case  it  may  be  conceded  for  the  purposes  of 
the  appeal  that  the  trial  court  construed  the  counterclaim 
correctly  as  to  its  being  on  a  demand  sounding  in  tort.  The 
statute  clearly  rules  the  situation  in  appellant's  favor.  There 
is  no  need  to  refer  to  case  law  in  respect  to  the  matter. 

There  is  no  controversy  but  that  the  counterclaim  stated 
a  good  cause  of  action.  If  it  were  not  pleadable  in  the  action, 
the  facts  in  that  regard  appearing  by  the  answer,  the  proper 
course  would  have  been  to  demur  on  that  precise  ground. 
Subd.  6,  sec.  2658,  Stats.  (1898).  Since  the  facts  did  not 
so  appear  the  proper  course  was  to  raise  the  question  by  the 
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reply.  Sec  2660,  Stats.  (1898).  That  section  provides 
that  "when  any  of  the  objections  to  a  counterclaim  men- 
tioned in  sec,  2638  do  not  appear  npon  the  face  of  the  an- 
swer the  objection  may  be  taken  by  reply.  If  not  so  taken, 
either  by  demurrer  or  reply,  the  plaintiff  shall  be  deemed  to 
have  waived  the  same,"  except  as  to  some  objections  not  ma- 
terial to  be  considered  here. 

Want  of  knowledge  of  the  facts  in  time  to  set  them  forth  in 
the  reply  in  the  first  instance  might  be  good  ground  for  allow- 
ing an  amendment  upon  the  facts  being  disclosed,  if  season- 
ably applied  for,  but  there  was  no  application  for  leave  to 
amend  here.  We  see  no  escape  from  the  conclusion  that  de- 
fendant's motion  for  judgment  for  the  balance  between  the 
amount  found  due  on  the  note  and  the  amount  of  the  dam- 
ages assessed  in  defendant's  favor  should  have  been  granted. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  in  the  defend- 
ant's favor  in  accordance  with  this  opinion. 


Stats  xz  bel.  Bmooi^PH  and  others,  BespondentB,  vs. 
Hutchinson,  Mayor,  Appellant 

December  17, 1907-^January  8, 1908. 

Municipal  corporations:  Amendment  of  charter:  Aldermen:  '^Oom- 
pensation.-"  "Salary:"  Mandamns  to  mayor  to  eign  warrante  on 
city  treasurer:  Discretion. 

1.  The  city  of  Janesville  duly  adopted  sec  925 — ^30,  Stats.  (1898), 
providing  that  the  common  council  shall  by  ordinance  provide 
such  tsalaries  or  compensation  for  the  officers  and  employees 
of  the  city  as  it  shall  deem  proper;  provided,  that  in  cities  of 
the  second,  third,  and  fourth  classes  no  salary  shall  be  paid  to 
the  mayor  or  members  of  the  common  council  except  when  or- 
dered by  a  vote  of  three  fourths  of  the  members-elect  of  the 
council.    Held: 

(1)  The  express  words  of  affirmative  grant  of  power  to  the 
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council  confer  authority  to  compensate  any  officer  In  such  man- 
ner as  to  the  council  shall  seem  wise. 

(2)  The  words  ^'salary"  and  "compensation"  are  hoth  used 
In  order  to  repudiate  any  restriction  to  the  more  technical  sig- 
nificance of  the  word  "salary." 

(3)  The  last  clause  Is  not  significant  of  any  contrary  inten- 
tion. 

(4)  The  last  clause  Is  a  restrictive  clause,  in  effect  qualifying 
the  grant  made  by  the  earlier  words,  and,  if  there  be  any  dis- 
tinction between  salary  and  compensation,  it  is  the  restraint 
and  not  the  grant  of  authority  which  is  thereby  confined  to 
salary. 

i.  The  charter  of  the  city  of  Janesyllle  (ch.  221,  Laws  of  1882),  in 
sec.  2,  subch.  XII,  declares  that  all  orders  drawn  upon  the  treas- 
urer must  be  signed  by  the  mayor  or  presiding  officer  of  the 
council  and  countersigned  by  the  clerk,  except  as  provided  by 
sec  2,  subch.  Ill,  thereof,  which  last  section  provides,  with  ref- 
erence to  ordinances,  that  if  the  mayor  approves  he  shall  sign 
and  return  to  the  clerk,  and  if  not  he  shall  return  it  with  his 
objection  to  the  common  council,  who  may  then  reconsider  and 
pass  it  over  his  veto  by  a  two-thirds  vote,  and  also  that  the 
"mayor  may  withhold  his  signature  to  any  order  directed  to  be 
drawn  upon  the  city  treasurer,  but  the  common  council  may,  by 
a  two-thirds  vote  of  its  members,  direct  the  mayor  to  sign  such 
order,"  whereupon  the  order  may  be  paid  without  his  signature. 
Eeld: 

(1)  The  function  of  the  mayor  in  signing  orders  on  the  city 
treasurer  is  identical  with  that  of  signing  ordinances,  and  each 
is  accompanied  by  the  power  of  withholding  such  signature  in 
his  discretion. 

(2)  This  discretion  of  the  mayor  is  absolute  and  unquestion- 
able and  beyond  control  by  courts,  whether  by  mandamus  or 
otherwise. 


Appbai.  from  a  judgment  of  the  circuit  court  for  Rock 
county :  George  Grimm,  Circuit  Judge.    Reversed. 

Action  of  mandamus.  The  petition  alleged  the  petitioners 
to  have  been  aldermen  of  the  city  of  Janesville ;  that  on  Feb- 
ruary 5,  1906,  the  common  council  by  due  vote  adopted  as  an 
amendment  to  the  special  charter  of  Janesville  sec  925 — 30, 
Stats.  (1898),  which  authorized  the  council  to  provide  for 
payment  of  salaries  to  the  mayor  and  aldermen;  that  there- 
after, but  on  the  same  day,  the  council  by  the  required  three- 
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fourths  vote  passed  an  ordinance  fixing  the  salaries  of  va- 
rious officers,  which  provided  that  each  alderman  should  re- 
ceive $5  for  each  regular  meeting  of  the  common  council  at- 
tended by  him ;  that  the  petitioners  were  all  elected  to  office 
after  the  adoption  of  such  ordinance,  and  after  their  said 
election  and  qualification  were  duly  paid  in  accordance  there- 
with until  January,  1907,  when  the  city  attorney  declared 
his  opinion  that  they  were  not  entitled  thereto;  that  on  the 
2l8t  of  January  an  order  was  duly  passed  by  the  feommon 
council  allowing  to  the  petitioners  compensation  in  accord- 
ance with  said  ordinance,  to  wit,  $10  each,  except  Rudolph, 
to  whom  only  $5  was  allowed  for  attendance  during  the 
month  of  January ;  that  the  charter  of  the  city  makes  it  the 
duty  of  the  mayor  to  sign  orders  on  the  treasurer  for  the 
payment  of  money,  and  that  such  order  is  essential  to  the 
payment  of  the  petitioners  unless  the  council  at  a  stated 
meeting  thereafter  by  two-thirds  vote  of  its  members  directs 
the  mayor  to  sign  such  orders,  which  direction,  so  adopted, 
being  indorsed  on  the  back  of  the  order,  is  equivalent  to  the 
mayor's  signature,  but  that  it  is  impossible  to  obtain  such 
two-thirds  vote  of  the  council ;  that  such  defendant  absolutely 
refused  to  sign  said  orders,  declaring  his  reasons  therefor  in 
a  written  opinion  to  the  council  and  asserting  the  invalidity 
of  their  claim  thereto  under  the  charter  as  amended.  The 
foregoing  facts  were  substantially  all  admitted,  except  as  to 
their  legal  effect,  by  the  return,  and  the  court  found  in  ac- 
cordance therewith,  and  thereupon  entered  judgment  for  the 
issue  of  peremptory  writ  of  mandamus  commanding  the 
mayor  to  sign  orders  as  prayed  by  the  petition,  from  which 
judgment  the  defendant  appeals. 

H.  L,  Maxfieldj  for  the  appellant 

Thos.  8.  Nolan,  for  the  respondents. 

DoDGB,  J.  The  effect  of  the  adoption  of  sec  925 — 30, 
Stats.  (1898),  as  an  addition  to  and  amendment  of  the  city 
charter  unquestionably  was  to  authorize  payment  of  salary 
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and  compensation  to  the  mayor  and  aldermen  in  common 
with  the  other  oflScers  of  the  city.  Being  the  latest  portion 
of  said  charter  legislatively  adopted,  it  of  course  superseded 
former  portions  thereof  inconsistent  therewith.  That  sec^ 
tion  provided: 

"The  common  council  shall  by  ordinance  provide  such 
salary  or  compensation  for  the  officers  and  employees  of  the 
city  as  it  shall  deem  proper;  provided,  that  in  cities  of  the 
second,  third  and  fourth  classes  no  salary  shall  be  paid  to  the 
mayor  or  members  of  the  council  except  when  ordered  by  a 
vote  of  three  fourths  of  the  members-elect  of  the  council.^' 

It  is  contended  that  a  distinction  is  here  made  between  sal- 
ary and  compensation,  and  that  as  the  latter  portion  prescrib- 
ing the  vote  in  the  case  of  mayor  and  aldermen  refers  only 
to  salary,  it  must  be  construed  as  permitting  only  compensa- 
tion by  way  of  salary  to  those  oflScers,  and  that  a  fixed  fee  for 
a  specific  duty  is  not  a  salary.  Several  answers  to  this  con- 
tention might  be  suggested.  We,  however,  think  it  obvious 
that  the  express  words  of  affirmative  grant  of  power  to  the 
council  confer  authority  to  compensate  any  officer  in  such 
manner  as  to  the  council  shall  seem  wise,  and  that  the  words 
"salary'^  and  "compensation"  are  both  used  in  order  to  re- 
pudiate any  restriction  to  the  more  technical  significance  of 
the  word  "salary."  We  do  not  deem  the  last  clause  as  signifi- 
cant of  any  contrary  intention.  It  is  a  restrictive  clause, 
in  effect  qualifying  the  grant  made  by  the  earlier  words,  and, 
if  there  is  any  distinction  between  salary  and  compensation, 
it  is  the  restraint  and  not  the  grant  of  authority  which  is 
thereby  confined  to  salary. 

But  even  though  the  relators  be  entitled  under  this  resolu- 
tion to  receive  from  the  city  these  several  sums,  there  stiU 
remains  the  question  whether  the  specific  duty  of  signing  an 
order  therefor  is  anywhere  by  mandatory  and  unambiguous 
words  of  the  statute  imposed  upon  the  mayor  as  a  mere  minis- 
terial duty,  absolute  and  not  discretionary.  The  only  words 
in  the  charter  which  impose  any  such  duty  upon  the  mayor 
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are  contained  in  sec.  2,  subch.  XII,  of  that  charter  (ch.  221, 
Laws  of  1882),  which  declares  that  all  orders  drawn  upon 
the  treasurer  must  be  signed  by  the  mayor  or  the  presiding 
officer  of  the  council  and  countersigned  by  the  clerk,  except 
as  provided  in  sec  2,  subch.  IH.  The  last-mentioned  section, 
relating  to  the  duties  of  mayor,  inter  alia,  provides  with  ref- 
erence to  ordinances  that  if  he  approves  he  shall  sign  and  re- 
turn to  the  clerk,  and  if  not  he  shall  return  it  with  his  objec- 
tions to  the  common  council,  who  may  then  reconsider  and 
pass  over  his  veto  by  two-thirds  vote,  and  then  provides: 

"The  mayor  may  also  withhold  his  signature  to  any  order 
directed  to  be  drawn  upon  the  city  treasurer,  but  the  common 
council  may,  at  any  stated  meeting  thereafter,  by  two-thirds 
vote  of  its  members,  direct  the  mayor  to  sign  such  order." 

Whereupon  the  order  may  b^  paid  without  his  signature. 

Taking  these  two  provisions  together  it  is  apparent  that 
the  function  of  the  mayor  in  signing  orders  is  identical  with 
that  of  signing  ordinances ;  that  each  is  accompanied  by  the 
power  of  withholding  such  signature  in  his  discretion  and 
thus  requiring  a  two-thirds  vote  of  the  council  to  its  validity. 
This  is  the  veto  power  found  in  nearly  all  constitutions  and 
charters  whereby  the  chief  executive  is  given  a  participation 
in  the  legislative  power.  It  therefore  confers  a  discretion 
of  the  most  absolute  and  unquestionable  character,  as  free 
from  restraint  as  the  very  vote  of  the  aldermen.  It  is  be- 
yond control  by  courts,  whether  by  mandamus  or  otherwise. 
State  ex  reL  Martin  v.  Doyle,  38  Wis.  92 ;  State  ex  rel.  C. 
Reiss  C.  Co.  v.  Bom,  97  Wis.  542,  73  N.  W.  105 ;  State  ex 
rel.  OericJce  v.  Ahnapee,  99  Wis.  322,  74  K  W.  783 ;  State 
ex  rel.  Rose  v.  Superior  Court,  105  Wis.  651,  81  K  W.  1046 ; 
State  ex  rel  Oirm  v.  Wilson,  121  Wis.  523,  99  N.  W.  336; 
New  Orleans  W.  W.  Co.  v.  Nem  Orlecms,  164  TJ.  S.  471, 
481,  17  Sup.  Ot  161. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  writ. 
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Wasbhawskt,  Eespondent,  vs.  Eosbngabtbn  and  another. 

Appellants. 

December  17, 1907-^January  8, 1908. 

Trover  and  oofwereion:  Sales:  When  title  paseee:  SviOenoe. 

In  an  action  for  the  conversion  of  certain  goods  purchased  by  the 
plaintiff  from  the  defendants,  evidence  as  to  the  conduct  of  the 
parties,  stated  in  the  opinion,  the  payment  of  the  purchase  price 
before  delivery,  and  the  control  of  the  transfer  and  shipment  of 
the  goods  by  the  plaintiff,  are  held  to  support  a  finding  by  the 
jury  that  the  parties  Intended  that  the  title  to  the  goods  should 
pass  at  the  time  of  the  purchase. 

Appbax  from  a  judgment  of  the  circuit  court  for  Bode 
county:  Geoegb  Gbimm,  Circuit  Judga    AffirmecL 

Plaintiff  is  a  junk  dealer  in  the  city  of  Chicago.  Defend- 
ants are  collectors  of  and  dealers  in  junk  in  the  city  of  Beloit. 
The  complaint  alleges  that  plaintiff  purchased  from  the  de- 
fendants a  certain  lot  of  junk  at  an  agreed  price  of  $800 ; 
that  this  sale  was  consummated  at  the  defendants'  place  of 
business  in  Beloit ;  that  the  goods  were  all  in  the  storeroom 
of  the  defendants  when  they  were  purchased  and  part  of  the 
purchase  price  was  paid ;  and  that  the  defendants  agreed  to 
haul  the  junk  for  plaintiff  from  defendants'  storeroom  to  the 
cars  secured  for  the  shipment  and  to  ship  the  same  to  the 
plaintiff  at  his  place  of  business  in  Chicago.  It  is  alleged 
that  at  the  time  of  the  delivery  of  the  junk  the  defendants  un- 
lawfully and  wrongfully  converted  a  portion  thereof  of  the 
value  of  $200  to  their  own  use.  It  is  also  alleged  that  the 
defendants,  for  the  purpose  of  preventing  the  discovery  of 
the  conversion,  wilfully  and  purposely  misdirected  the  cars 
by  shipping  the  junk  to  a  point  far  distant  from  plaintiff's 
place  of  business  in  Chicago.  Plaintiff  alleges  that  because  of 
the  misdirection  of  the  cars  he  was  put  to  great  expense  in 
recovering  the  goods  and  that  he  lost  much  of  the  time  of  his 
men  by  being  prevented  from  working  on  the  material. 
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There  was  evidence  that  part  of  the  goods  which  were  in 
the  storeroom,  the  contents  of  which  were  included  in  the 
sale,  were  taken  therefrom  to  the  ears  but  were  never  placed 
in  the  cank  There  was  also  evidence  as  to  the  amount  and 
character  of  these  goods  and  that  on  the  day  after  the  loading 
they  were  taken  back  to  the  defendants'  storeroom  and  appro- 
priated by  them.  The  bill  of  lading  was  in  the  defend- 
ants' name,  was  sent  to  the  plaintiff,  and  a  draft  for  the 
amount  due,  which  was  attached  thereto,  was  paid  by  him 
before  the  arrival  of  the  goods.  There  was  evidence  that  the 
plaintiff  paid  switching  charges  which  he  need  not  have  paid 
if  the  cars  had  been  shipped  to  his  place  of  business,  and  that 
his  employees  were  idle  for  some  time  because  of  the  non- 
arrival  of  the  junk. 

Motions  by  the  defendants  for  a  judgment  notwithstanding 
the  verdict,  for  the  direction  of  a  verdict,  and  to  set  aside 
the  verdict  and  to  grant  a  new  trial  were  denied,  and  judg- 
ment was  rendered  for  the  plaintiff  for  the  amount  of  dam- 
ages found  by  the  jury  and  for  the  costs  of  the  plaintiff. 
This  is  an  appeal  from  such  judgment 

For  the  appellants  there  was  a  brief  by  T.  8.  Nolan,  at- 
torney, and  W.  B.  RvJbin,  of  counsel,  and  oral  argument  by 
W.  C.  Zabel 

For  the  respondent  there  was  a  brief  by  Fethers,  Jeffru 
£  Mouat,  attorneys,  and  C  D,  Rosa,  of  counsel,  and  oral  ar- 
gument by  M.  0.  Mouat. 

SnsBBOKBB,  J.  Appellants  contend  that  the  title  to  the 
property  covered  by  the  purchase  of  plaintiff  from  them  did 
not  pass  until  the  goods  arrived  at  Chicago  at  plaintiff's 
place  of  business.  This  question  is  controlled  by  the  inten- 
tion of  the  parties  to  the  contract.  It  appears  that  defend- 
ants in  the  first  instance  bargained  with  plaintiff  for  the  sale 
of  part  of  the  goods,  and  that  he  thereafter,  while  at  defend- 
ants' place  of  business  in  Beloit,  purchased  the  remainder  of 
Vol.184— 19 
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defendants'  stock,  which  comprised  the  greater  portion  of  the 
goods  purchased.  There  is  evidence  tending  to  show  that 
before  the  sale  was  concluded  at  the  lump  price  of  $800  some 
of  the  goods  were  separated  and  laid  out  in  the  storehouse 
of  the  defendants  in  plaintiff's  presence;  that  plaintiff  then 
paid  a  part  of  the  purchase  money,  and  that  defendants 
agreed  to  transfer  the  goods  from  their  storeroom  to  the  cars ; 
that  plaintiff  remained  with  defendants  to  attend  to  the  load- 
ing of  the  goods;  and  that,  after  paying  an  additional  $100 
of  the  purchase  price  to  the  defendants  before  the  loading 
into  the  cars  had  been  completed,  he  directed  defendants  to 
attend  to  billing  the  goods  for  him  and  shipping  them  to  his 
address  at  Chicago.  It  appears  that  plaintiff  received  the 
bill  of  lading  from  defendants  and  the  attached  draft  for 
the  unpaid  purchase  price  and  paid  it  several  days  before 
the  goods  had  arrived  at  his  place  of  business  in  Chicago. 
From  these  and  other  facts  and  circumstances  adduced  in 
evidence  we  are  persuaded  that  the  jury  were  warranted  in 
concluding  that  the  parties  intended  the  title  to  the  property 
purchased  should  pass  at  the  time  of  the  purchase  and  before 
the  goods  were  transferred  to  the  cars  at  Beloit  The  con- 
duct of  the  parties,  the  payment  of  the  purchase  price  before 
delivery,  and  the  control  of  the  transfer  and  the  shipment 
of  the  goods  by  plaintiff  strongly  support  the  conclusion  of 
a  completed  sale  and  transfer  of  the  property  before  the 
shipment  from  the  defendants'  storeroom.  Since  the  jury 
were  justified  in  finding  the  plaintiff  o^vned  the  goods  when 
they  were  being  loaded  into  the  cars,  it  follows,  in  view  of  the 
other  evidence  adduced,  that  their  verdict  finding  defend- 
ants guilty  of  appropriating  and  converting  a  portion  of 
them  to  their  own  use  must  stand.  The  court  properly 
awarded  judgment  in  plaintiff's  favor. 
By  the  Court. — Judgment  affirmed. 
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PiCHE,  Eespondent,  vs.  Cottob,  Appellant 

December  18, 1901— January  8, 1008. 

Appeal  and  error:  Conflicting  evidence:  Findings:  Conclusiveness: 
Deeds:  Mental  incapacity. 

Where  on  conflicting  evidence  the  trial  court  has  set  aside  a  deed 
because  of  the  mental  incompetency  of  the  grantor,  and  it  can- 
not be  said  that  the  court  failed  in  any  way  to  give  the  evidence 
its  proper  weight  or  reached  a  wrong  conclusion,  the  Judgment 
will  be  affirmed. 

Appeai,  from  a  judgment  of  the  circuit  court  for  Polk 
county:  A.  J.  Vinje,  Circuit  Judge.    Affi/rmed. 

In  March,  1904,  Francois  Pequignot,  at  the  age  of  eighty- 
five,  executed  a  will  bequeathing  all  his  real  estate  to  the  de- 
fendant, a  stepdaughter,  and  at  the  same  time  executed  a 
deed  to  her  of  his  farm,  of  the  value  of  about  $3,000,  condi- 
tioned upon  care  and  support  during  his  life.  The  plaintiff 
is  his  only  chUd,  and  the  defendant  and  one  sister,  Mrs. 
Maitrejean,  are  stepdaughters,  who  were  sniall  children  upon 
his  marriage  to  their  mother  and  were  brought  up  by  him  as 
daughters.  His  wife  had  died  just  before  the  making  of 
these  instruments.  The  defendant  had  gone  to  his  house  in 
October  preceding  and  had  cared  for  him  since  then.  He 
died  in  August,  1904.  This  action  was  brought  to  set  aside 
said  deed  on  the  ground  of  mental  incompetence  and  undue 
influence.  The  court  found  that  at  the  time  of  the  execution 
of  the  said  papers,  and  for  eight  months  or  more  immediately 
preceding,  said  grantor  had  been  suffering  from  an  advanced 
stage  of  senile  dementia  and  also  from  insane  delusions  that 
his  daughter,  Josephme  Piche,  and  her  husband  had  mis- 
treated him  and  stolen  property  from  him,  and  that  they 
and  the  stepdaughter,  Mrs.  Maitrejean,  had  already  received 
a  share  of  the  property ;  that  by  reason  of  such  senile  demen- 
tia and  resultant  insane  delusions  he  was  mentally  incompe- 
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tent  to  dispose  of  his  property  at  the  time  the  deed  in  ques- 
tion was  executed  by  him.  In  accordance  with  such  finding, 
judgment  was  entered  setting  aside  said  deed,  from  which 
the  defendant  appeals. 

James  A.  Frear,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  H.  H.  OiUen  and 
W.  F.  M' Nolly,  and  oral  argument  by  Mr.  M'NaUy. 

Dodge,  J.  No  good  purpose  can  be  served  by  rehearsing 
the  details  of  this  controversy.  Very  much  evidence  was 
given  of  greater  or  less  cogency.  There  were  many  consid- 
erations of  equity  to  support  this  conveyance.  It  was  pur- 
suant to  contract  made  in  October,  1903,  if  deceased  could 
contract;  and  defendant  had  faithfully  performed  her  con- 
tract. Much  time  was  spent  in  ventilating  the  relations  of 
the  deceased  towards  the  respective  members  of  his  family 
and  their  conduct  towards  him.  We  have  read  the  evidence 
with  great  care,  and  it  is  somewhat  peculiar  in  this,  that  in 
the  main  the  specific  facts  offered  on  the  different  sides  of  the 
controversy  are  largely  undisputed  by  any  witness,  and  sub- 
stantially the  only  conflict  of  evidence  is  over  the  inference 
to  be  drawn  as  to  his  sanity  from  such  conflicting  facts.  We 
think  that  if  certain  events  occurred  on  the  one  side,  at  least 
in  the  manner  they  are  asserted,  they  show  the  impossibility 
of  some  of  the  events  testified  to  on  the  other  side.  Those 
accompanying  the  transaction  of  the  making  of  this  deed  are 
quite  sufficient  by  themselves  to  show  mental  capacity  to  dis- 
pose of  property.  But  upon  the  other  side  are  offered  multi- 
tudinous events,  circumstances,  and  conduct  of  the  deceased 
which,  if  true,  justified  an  inference  by  the  trial  court  that 
it  was  impossible  for  him  to  have  knowingly  done  the  acts  to 
which  the  defendant's  witnesses  testified.  In  such  situation 
the  questions  of  credit  to  be  given  the  several  witnesses,  either 
for  veracity  or  for  full  and  intelligent  observation  and  de- 
scription of  that  which  they  saw  and  attempted  to  narrate. 
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were  for  the  trial  court  We  confess  that  the  narrative  of 
deceased's  acts  at  the  time  of  the  execution  of  the  conveyance, 
if  given  by  witnesses  trained  to  observe  and  to  discriminate 
between  active  mental  direction  and  mere  apparent  acquies- 
cence without  sane  appreciation  of  the  meaning  of  his  acts, 
would  be  difficult  of  escape.  But  the  quality  of  those  wit- 
nesses for  fairness,  for  ability  to  observe  and  appreciate,  and 
to  intelligently  narrate  was  much  more  within  the  observa- 
tion of  the  trial  court  than  of  this.  There  has  grown  up,  as 
the  result  of  experience  in  this  state,  the  rule  so  often  stated, 
that  unless  it  appears  that  the  trial  court  has,  for  some  rea- 
son, not  properly  performed  his  function  of  considering  and 
deciding  upon  conflicting  evidence,  this  court  will  not  inter- 
fere with  his  action,  and  while,  in  some  instances,  that  may 
result  in  confirming  a  wrong  conclusion,  it  is  believed  that 
in  the  overwhelming  majority  of  cases  it  will  promote  jus- 
tice. In  deference  to  that  rule,  now  so  thoroughly  established, 
we  feel  that  we  cannot  say  that  we  have  an  abiding  certainty 
that  the  court  failed  in  any  way  to  give  the  evidence  its 
proper  weight  or  that  he  reached  a  wrong  oonduflion. 
By  the  Covrt. — Judgment  aflSrmed. 


Rtan,  Appellant,  vs.  Maix)Ke,  Respondent 

December  18,  1907^January  8,  1908, 

Judgments:  Conclusiveness:  Persons  concluded, 

.  gave  hlB  note  to  L.  under  an  oral  agreement,  made  at  tlie  time 
of  Its  execution,  that  the  note  Bhould  not  be  deemed  delivered 
and  become  operative  until  L.  had  complied  with  named  condi- 
tions. L.,  without  compliance  with  such  conditions,  Indorsed 
the  note  to  an  Innocent  purchaser,  afterwards  paid  a  judgment 
which  the  Indorsee  obtained  thereon  against  L.  and  M.,  and 
took  an  assignment  of  the  Judgment  in  the  name  of  R.  There- 
after, execution  having  been  issued  on  such  Judgment  against 
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the  property  of  M.,  the  latter  filed  a  motion  for  the  recall  of 
the  execution  and  made  R.  a  party.  R.  appeared  and  opposed 
the  motion,  and,  on  appeal  to  the  supreme  court,  M.  was 
awarded  the  relief  claimed.  Subsequently  R.  commenced  the 
Instant  action  against  M.,  who  pleaded  the  bar  of  the  adjudicar 
tion  of  the  supreme  court  Hel^  that  R.  was  conclusively 
bound  by  the  adjudication  of  the  supreme  court,  and  the  effect 
of  that  adjudication  was  not  avoided  by  the  fact  that  in  the 
former  action  the  innocent  purchaser  was  the  party  plaintiff 
and  L.  and  M.  the  parties  defendant. 

Appeat.  from  a  judgment  of  the  circuit  court  for  Eock 
county:  Geoege  Gbimm,  Circuit  Judge.    Affirmed, 

The  appeal  is  from  a  judgment  given  in  an  action  brought 
by  the  plaintiff  upon  a  promissory  note  as  transferee  of  one 
A.  Lorenzo.  The  latter  was  payee  in  the  note.  The  respond- 
€fnt  was  maker.  Lorenzo  indorsed  the  note  to  one  Snyder, 
who  recovered  judgment  thereon  against  the  maker  and  in- 
dorser.  The  indorser  paid  this  judgment  and  it  was  as- 
signed to  him.  Having  lost  the  assignment  the  indorser  pro- 
cured another  assignment  of  the  judgment  to  be  made  to 
appellant,  Ryan,  which  bore  date  September  28, 1903,  and  on 
this  day  execution  was  issued  out  of  the  circuit  court  for  Eock 
county  upon  the  judgment  against  the  property  of  respond- 
ent, Malone.  Kespondent  filed  a  petition  in  said  circuit  court 
setting  forth  cause,  and  moved  that  the  execution  be  recalled 
and  that  the  transcript  of  judgment  on  which  the  same  issued 
be  stricken  from  the  files,  and  that  the  plaintiff  therein 
(Snyder)  and  his  assignee  (Ryan)y  and  their  agents  and 
servants,  be  restrained  from  interfering  with  petitioner's 
property  by  virtue  of  said  execution.  This  motion  was  op- 
posed by  the  appellant,  Ryan,  and  the  circuit  court  denied  the 
prayer  of  the  petition.  From  the  order  thereon  the  respond- 
ent appealed  to  this  court,  and  the  decision  of  this  court  upon 
that  appeal  will  be  found  in  Snyder  v,  Malone,  124  Wis.  114, 
102  N.  W.  354,  where  the  facts  and  claims  upon  which  the 
respondent  bases  his  petition  are  stated,  and  where  the  order 
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of  the  circuit  court  for  Hock  county  was  reversed  and  the 
cause  remanded  with  directions  to  award  respondent  the  re- 
lief claimed.  The  circuit  court  on  or  about  April  1,  1905, 
made  an  order  conforming  to  the  mandate  of  this  court.  The 
appellant,  Ryan,  claiming  as  indorsee  or  assignee  of  said 
note,  then  began  an  action  against  the  respondent  upon  said 
note,  to  which  the  respondent,  among  other  defenses,  pleaded 
in  bar  the  adjudication  of  the  supreme  court  above  referred 
to  and  that  of  the  circuit  court  made  pursuant  thereunto. 
The  circuit  court  upheld  said  plea  in  bar  and  rendered  the 
judgment  in  favor  of  the  respondent  from  which  this  appeal 
is  taken. 

0.  A.  Oedreich,  for  the  appellant. 

«/.  ./.  Cunndngham,  for  the  respondent 

Among  other  references  the  appellant  cited  Dick  v.  Welh 
ster,  6  Wis.  481;  Lawrence  v.  Milwavkee,  45  Wis.  306; 
Wolf  River  L.  Co.  v.  Brown,  88  Wis.  638,  60  K  W.  996; 
Yan  Valkenburgh  v.  Milwaukee,  43  Wis.  574;  Rosenow  n. 
Gardner,  99  Wis,  358,  74  K  W.  982 ;  Lamontagne  v.  T.  W. 
Harvey  L.  Co.  84  Wis.  331,  54  N.  W.  588;  B'tdton  v.  Pomr 
eroy.  111  Wis.  663,  87  K  W.  831. 

Among  other  references  the  respondent  cited  Snyder  v. 
Malone,  124  Wis.  114,  102  K  W.  354;  1  Van  Fleet,  Former 
Adj.  190,  402 ;  Bamey  v.  Babcock's  Estate,  115  Wis.  409, 
91  N.  W.  982 ;  Trapp  v.  New  Birdsall  Co.  109  Wis.  543, 
85  N.  W.  478 ;  Cole  v.  Oeizinger,  96  Wis.  559,  71  K  W.  75 ; 
RoheH^  V.  Moody,  107  Wis.  245,  83  N.  W.  807;  21  Am.  & 
Eng.  Ency.  of  Law  (Ist  ed.)  139,  140. 

Timlin,  J.  Edward  H.  Ryan  was  a  party  to  the  pro- 
ceeding brought  by  the  respondent  by  petition  and  which 
reached  this  court  and  is  reported  in  124  Wis.  114,  102  IT. 
W.  354.  He  was  mentioned  in  the  petition  as  one  of  the 
persons  against  whom  relief  was  sought,  and  the  order  to 
show  cause  required  that  he  be  served,  and  he  appeared  and 
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filed  an  affidavit  in  answer  to  the  petition.  In  Snyder  v, 
Malone,  supra,  it  was  determined  that  the  note  in  question 
was  originally  given  by  Malone  to  Lorenzo  under  an  oral 
agreement,  made  at  the  time  of  its  execution,  to  the  effect 
that  the  note  should  not  be  deemed  delivered  and  become 
operative  until  Lorenze  should  procure  and  submit  to  Malone 
a  life  insurance  policy  for  his  acceptance,  and  if  the  policy 
was  not  accepted  this  note  was  to  be  returned  to  Malone.  No 
such  policy  was  submitted  to  and  accepted  by  Malone,  but 
Lorenze  indorsed  the  note  to  an  innocent  purchaser  and  after- 
ward paid  the  judgment  which  the  innocent  purchaser,  Sny- 
der, obtained  thereon  against  Lorenze  and  Malone,  and  took . 
an  assignment  of  such  judgment  in  the  name  of  the  appel- 
lant, Byan,  The  legal  effect  of  Lorenze's  conduct  in  wrong- 
fully transferring  the  note  and  permitting  it  to  go  to  judg- 
ment against  himself  and  Malone  rendered  him  in  law  the 
principal  judgment  debtor  and  primarily  liable  as  between 
him  and  Malone,  and  his  payment  of  it  to  Snyder  operated 
to  satisfy  and  extinguish  it  notwitlistanding  the  assignment. 
This  determination  was  made  upon  the  record  presented  to 
this  court,  which  covered  such  claim  on  the  part  of  Malone, 
It  was  made,  as  we  have  seen,  in  a  proceeding  to  which  the 
appellant,  Ryan,  was  a  party,  and  upon  a  vital  point  in  the 
controversy.  It  is  consequently  conclusive  against  the  ap- 
pellant in  the  instant  case.  Appellant  seeks  to  avoid  the 
effect  of  this  adjudication  by  claiming  that  Ryan  was  not  a 
party  to  the  proceeding  to  recall  the  execution,  etc  He 
bases  this  upon  the  narrow  proposition  that  in  the  judgment 
and  execution  Snyder  was  party  plaintiff  and  Lorenze  and 
Malone  were  parties  defendant;  but,  as  we  have  seen,  Ryan, 
as  assignee  of  the  judgment,  was  also  made  a  party  by  the 
petition  and  order  to  show  cause.  What  the  effect  of  that 
judgment  would  have  been  had  Ryan  not  been  a  party  we 
need  not  determine,  although  it  may  be  proper  to  remind  the 
appellant  that  privies  as  well  as  parties  are  bound  by  judg- 
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xnents  and  that  the  assignee  or  transferee  of  a  demand  is  in 
privity  with  his  assignor  or  transferrer. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed* 


Jaokmah,  Trustee,  Appellant,  vs.  Inicait,  Bespondent 

December  18,  IBOl'-January  8, 1908. 

WifftMtet:  Competency:  TraneactionB  with  pertons  since  deceased: 
Trial:  InstmctUms  to  fury:  Burden  of  proof:  Appeal  and  error: 
Prejudicial  error:  Bin  of  exceptions. 

1.  In  an  action  on  a  $200  promissory  note  by  the  trustee  of  a  de- 
cedent's estate,  testimony  of  the  defendant  that  he  went  Into 
the  store  of  the  deceased  with  $400  in  money  and  came  out 
with  the  note  and  but  $200  in  money  is  inadmissible,  since  if 
it  did  not  tend  to  proye  that  defendant  paid  the  note  to  de- 
ceased, who  surrendered  the  note  upon  such  payment,  it  was 
Immaterial;  and  if  it  did  tend  to  prove  those  facts  it  was  evi- 
dence of  a  transaction  had  by  defendant  personally  with  a  per- 
son since  deceased,  through  whom  the  plaintiff  derived  his  title 
to  the  cause  of  action,  and  the  defendant  was  an  incompetent 
witness  thereto  under  sec.  4069,  Stats.  (1898). 

S.  An  erroneous  instruction  on  the  question  of  the  burden  of  proof 
is  not  corrected  by  a  subsequent  clause  which  places  the  burden 
of  proof  on  both  sides  at  once. 

S.  Errors  in  the  admission  of  evidence  and  In  instructions  to  the 
Jury,  necessitating  the  reversal  of  a  Judgment,  cannot  be  said 
to  be  nonprejudicial  unless  the  appellate  court  can  say  that, 
without  such  errors,  the  verdict  on  which  the  Judgment  was 
founded  could  have  been  properly  directed. 

4.  Where  neither  the  note  sued  upon,  nor  another  note  alleged  to 
have  been  given  in  its  place  and  afterwards  paid,  was  before 
the  supreme  court  by  being  made  a  part  of  the  bill  of  excep- 
tions, that  court  cannot  examine  the  notes  to  determine  a  dis- 
puted question  of  handwriting. 

Appkal  from  a  judgment  of  the  circuit  court  for  Bock 
county:  Gxoboe  Geimm,  Circuit  Judge.    Reversed. 
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This  is  an  action  by  plaintiff,  as  trustee  of  the  estate  of 
W.  T.  Van  Kirk,  deceased,  to  recover  upon  a  promissory  note 
of  $200  given  by  the  defendant  to  the  deceased  July  7,  1900, 
which  note  was  found  by  the  plaintiff  among  the  papers  of 
the  deceased  with  an  indorsement  thereon  showing  the  pay- 
ment of  one  year's  interest  The  defendant  claimed  that  on 
November  18,  1901,  he  gave  Van  Kirk  another  note  of  the 
same  amount  to  take  the  place  of  the  note  sued  on  (which  was 
then  supposed  to  be  lost),  and  that  he  subsequently  paid 
the  second  note  with  interest  and  thus  discharged  the  original 
note.  The  plaintiff  introduced  in  evidence  the  original  note 
and  rested  his  case.  The  defendant  introduced  in  evidence 
the  second  note,  which  was  in  his  own  handwriting,  payable 
to  Van  Kirk,  with  the  following  indorsement  on  the  back 
thereof,  which  was  also  in  his  handwriting:  '^Interest  paid 
on  old  note  $14,  Nov.  18th,  1901,  old  note  lost;  if  found  can- 
celed by  this  note."  He  testified  that  this  second  note  went 
out  of  his  possession  about  November  18,  1901,  with  the  in- 
dorsement on  the  back  and  that  the  words  "old  note''  referred 
to  the  note  in  suit.  On  the  face  of  the  second  note  appear  in 
pencil  the  words  "paid  in  full  with  interest."  The  defendant 
further  testified  that  the  second  note  came  back  into  his  pos- 
session between  the  1st  and  10th  of  November,  1903,  with 
the  last-named  words  on  its  face.  He  was  then  allowed  to 
testify,  against  objection  for  immateriality  and  incompetency, 
that  when  he  received  it  back  into  his  possession  he  was  in 
Mr.  Van  Kirk's  store;  that  when  he  went  into  the  store  he 
had  about  $400  in  money  with  him,  and  when  he  came  out  he 
had  only  the  second  note  in  his  possession  and  only  about 
$200  in  money.  Defendant  also  introduced  in  evidence  with- 
out objection  a  receipt  in  Mr.  Van  Kirk's  handwriting  as 
follows:  "Janesville,  Nov.  18,  1901.  Eeceived  of  /.  E.  In- 
man  fourteen  dollars  int  on  note  1  year.  $14.  W.  T.  Van 
Kirk."  One  Woodring  also  testified  that  he  was  a  clerk  in 
Mr.  Van  Kirk's  store  during  the  years  1901  to  1903,  inclu- 
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sive,  and  that  he  remembered  Inman  coming  into  the  store 
at  one  time  and  that  Van  Kirk  wanted  his  money,  and  there 
was  some  talk  or  fuss  between  them  about  a  lost  note  or  a 
lost  key  to  Van  Kirk's  safety  box.  The  court,  among  other 
things,  charged  the  jury  as  follows: 

"The  burden  of  proof  is  upon  the  plaintiff;  that  is,  you 
must  be  satisfied  to  a  reasonable  certainty  by  a  preponderance 
of  the  evidence  in.  the  case  that  the  note  of  July  7,  1900, 
is  neither  paid  nor  canceled  by  the  giving  of  a  new  note  in 
its  place  in  1901,  before  you  can  find  for  the  plaintiff." 

Before  closing  his  charge,  however,  he  corrected  this  in- 
struction as  follows: 

"I  have  used  the  wrong  word ;  the  burden  of  proof  to  show 
payment  of  the  first  note  is  upon  the  defendant  in  this  case, 
I  should  have  said,  instead  of  plaintiff.  You  will  under- 
stand the  correction,  and  you  will  have  to  be  satisfied  as  to 
the  fact  that  you  find  to  a  reasonable  certainty,  whichever  U 
may  he,  and  make  your  finding  in  accordance." 

The  jury  rendered  a  verdict  for  the  defendant,  and  from 
judgment  thereon  plaintiff  appeals. 

William  0,  Wheeler,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Fethers,  Jeffris 
dc  Mouai,  and  oral  argument  by  Jf .  0,  MoiuU. 

WiNsxow,  C.  J.  The  evidence  of  the  defendant  that  he 
went  into  Van  Kirk's  store  with  $400  in  money  and  came 
out  with  the  second  note  and  but  $200  in  money  was  doubt- 
less inadmissible.  If  this  evidence  did  not  tend  to  prove  that 
defendant  paid  Van  Kirk  the  amount  due  on  the  note  and 
that  Van  Kirk  surrendered  the  note  upon  such  payment  it 
was  immaterial ;  if  it  did  tend  to  prove  these  facts  then  it 
was  evidence  of  a  transaction  had  by  the  defendant  person- 
ally with  a  deceased  person  through  whom  the  plaintiff  de- 
rived his  title  to  the  cause  of  action,  and  such  evidence  is  ex- 
cluded by  sec.  4069,  Stats.  (1898).  This  was  practically 
conceded  by  the  defendant's  counsel,  and  in  any  event  is 
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settled  by  the  case  of  Brader  v.  Brader,  110  Wis.  423,  85 
N.  W.  681. 

The  first  instruction  given  on  the  question  of  burden  of 
proof  was  admittedly  erroneous,  and  the  correction  subse- 
quently made  is  equally  unfortunate  for  the  reason  that  by 
its  last  clause  it  places  the  burden  of  proof  on  both  sides  at 
once.  These  plain  errors  necessitate  reversal  of  the  judg- 
ment unless  they  were  nonprejudicial,  and  to  reach  this  con- 
clusion we  must  be  able  to  say  that,  without  the  evidence  so 
erroneously  admitted,  a  verdict  for  the  defendant  could  be 
properly  directed.  We  do  not  see  how  it  can  be  so  held.  In 
order  to  justify  a  directed  verdict  for  the  defendant  it  must 
conclusively  appear  that  the  second  note  came  to  the  posses- 
sion of  Van  Kirk  or  his  agent  and  was  paid,  or  at  least  was 
paid  to  Van  Kirk  or  to  his  agent.  Striking  out  the  evidence 
erroneously  admitted  this  fact  does  not  appear.  It  is  argued 
that  the  words  written  across  the  face  of  the  note,  viz.,  "paid 
in  full  with  interest,"  are  in  Van  Kirk's  handwriting,  but 
the  diflSculty  is  that  there  was  no  evidence  given  on  the  sub- 
ject, and  in  order  to  justify  such  a  holding  the  court  must 
be  able  to  say  from  a  comparison  of  these  words  with  the  re- 
ceipt in  evidence  that  it  conclusively  appears  that  they  were 
written  by  Van  Kirk.  It  would  be  a  very  exceptional  case, 
we  think,  where  a  court  would  be  justified  in  deciding  such 
a  question  from  the  mere  inspection  of  two  very  brief  written 
sentences.  However,  neither  paper  having  been  made  a 
part  of  the  bill  of  exceptions  they  are  not  before  us.  Inas^ 
much  as  definite  and  substantial  errors  were  shown,  we  must 
be  able  to  say  from  the  record  before  us,  in  order  to  affirm 
the  judgment,  that  the  errors  were  nonprejudicial,  and  this 
we  cannot  do  even  on  the  theory  suggested,  because  we  can- 
not examine  the  handwriting  of  the  two  papers. 

By  the  Court — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Digitized  by 


Google 


8]  JANUARY  TERM,  1908.  301 

State  ex  reL  Milwaukee  £.  R.  &  L.  Co.  y.  Qrcait  Court,  134  Wis.  301. 


State  xx  bel.  M-TLWaukee  Elbotbio  Railway  &  Light 
Company  vs.  Cibctoit  Coubt  fob  Rook  County. 

December  X8,  ISOl-^January  8, 1908, 

Mandamus  to  drctUt  court:  Superintending  control:  When  exercised. 

On  an  application  to  compel  by  mandamus  a  circuit  judge  to  change 
the  venue  of  an  action  It  la  held  that  the  superintending  control 
of  the  supreme  court  over  inferior  courts  will  not  be  extended 
to  determine  whether  a  circuit  judge  should  do  what  he  has  re- 
fused to  do,  when  the  error  claimed  to  have  been  committed  is 
reviewable  on  appeal  from  the  order  entered  in  the  matter,  or 
from  a  final  determination  of  the  action  or  proceeding  in  which 
it  is  made,  and  the  refusal  does  not  deny  a  clear  statutory  right, 
but  Involves  the  determination  of  questions  of  law  or  fact,  or 
both,  of  such  difficulty  that  a  judge  might  reasonably,  proceed- 
ing considerately,  commit  judicial  error. 

Manda3i£us  to  the  Circuit  Court  for  Rock  County.  Die- 
missed. 

Mandamus  action  to  compel  tlie  circuit  judge  for  Rock 
county  to  change  the  venue  of  an  action  commenced  in  such 
court  against  the  relator  and  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  to  Milwaukee  county. 

Winifred  Fifield,  plaintiff  in  the  action,  having  been  in- 
jured in  the  city  of  Milwaukee,  Wisconsin,  under  such  cir- 
cumstances, as  alleged  in  her  complaint^  as  to  render  both 
the  relator,  an  electric  railway  corporation  having  its  prin- 
cipal office  and  place  of  business  in  said  city,  and  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  a  railway  cor- 
poration having  part  of  its  system  in  Rock  county,  Wisconsin, 
liable  for  her  damages,  on  the  15th  day  of  February,  1907,  as 
was  claimed,  made  an  efficient  attempt  to  commence  an  action 
in  such  county  against  such  corporation  for  redress.  The  re- 
lator insisted  that  proper  service  was  not  made  to  obtain  juris- 
diction as  to  it  and,  there  being  some  doubt  in  respect  to  the 
matter,  a  second  service,  which  is  not  questioned  as  to  its 
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suflBciency,  was  made  March  8,  1907.  March  18th  thereafter 
the  relator  appeared,  specifying  that  such  appearance  had 
reference  only  to  the  service  of  March  8,  1907,  and  de- 
manded a  change  of  the  place  of  trial  to  Milwaukee  county, 
because  of  its  being  a  corporation  of  the  class  mentioned  in 
subd.  5,  sec.  2619,  Stats.  (1898),  and  at  the  same  time  duly 
served  a  consent  by  its  codefendant  to  such  change.  Plaint- 
iff having  failed  to  consent  thereto,  the  relator  duly  moved 
the  court  for  such  change,  supplementing  papers  previously 
served  by  proof  of  its  being  a  corporation  of  the  class  men- 
tioned in  the  subdivision  aforesaid.  The  codefendant  joined 
in  such  motion.  The  application  was  denied,  whereupon  the 
alternative  vnrit  of  mandamus  was  sued  out  on  a  relation 
setting  forth  so  far  as  necessary  the  facts  aforesaid  with 
others. 

In  previous  proceedings  to  compel  said  circuit  court  to  set 
aside  the  service  of  February  15,  1907,  the  application  failed 
by  the  final  adjudication  in  this  court,  because  of  there  being 
but  one  action  and,  as  the  second  service  was  conceded  to  be 
good,  of  its  not  being  material  whether  the  first  one  was  or 
not.  No  adjudication  was  made  as  to  whether  such  first 
service  was  efficient. 

The  circuit  judge  made  return  to  the  alternative  writ, 
among  other  things,  to  this  effect:  It  was  not  decided  in  the 
proceedings  to  set  aside  the  service  of  February  15,  1907, 
that  the  relator  had  waived  any  defect  in  such  service.  The 
demand  for  a  change  of  venue  served,  together  with  the  con- 
sent of  the  Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany, was  retained  by  plaintiff's  attorney.  Proof  of  service 
of  the  summons  made  February  15,  1907,  which  is  in  due 
form,  is  the  only  service  shown  by  the  record,  or  which  has 
been  submitted  to  respondent,  although  a  subsequent  service 
was  referred  to  on  the  argument.  It  was  decided  by  the  cir- 
cuit court  for  Rock  coimty,  April  10,  1907,  that  the  ser\noe 
of  February  15,  1907,  was  sufficient^  and  the  order  in  that 
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regard  has  not  been  modified  or  set  aside.  It  is  not  true, 
as  alleged  in  the  relation,  that  no  objection  was  made  by 
plaintiff  that  the  demand  for  a  change  of  venue  was  not 
timely.  Respondent  determined,  in  denying  the  motion  for 
a  change  of  venue,  that  the  service  of  February  15th  afore- 
said was  good,  and  that  the  demand  for  a  change  of  venue 
was  not  seasonably  made;  and  further  determined  that  the 
Chicago,  Milwaukee  &  St  Paul  Railway  Company  was  prop- 
erly sued  in  Rock  county ;  that  such  county  was  a  proper  one 
for  trial  of  the  action ;  that  said  rail^^ay  company  could  not 
demand  a  change  of  venue  to  Milwaukee  county,  and  that 
the  action  is  indivisible,  so  that  the  relator,  in  any  event^  was 
not  entitled  to  the  change  requested. 

The  relator  answered  the  return,  putting  in  issne  all  mat- 
ters stated  therein  inconsistent  with  those  stated  in  the  rela- 
tion, particularly  denying  that  the  only  proof  of  service 
brought  to  the  attention  of  respondent  was  that  as  to  the 
service  of  February  15,  1907,  and  that  plaintiff  made  objec- 
tion that  the  demand  for  a  change  of  venue  was  not  timely 
and  that  respondent  determined  in  denying  the  application 
therefor  that  it  was  not  made  in  time.  Counsel  for  the  re- 
lator duly  moved  the  court  on  the  proceedings  aforesaid  for 
a  peremptory  writ  of  mandamus. 

Clarke  M.  Bosecrantz,  for  the  relator. 

For  the  respondent  there  was  a  brief  by  Charles  L,  Fifield 
and  Malcolm  0.  Jeffris,  and  oral  argument  by  Mr.  Fifield, 

Marshall,  J.  The  important  proposition  to  be  met  at 
the  outset  in  this  cause  is :  Ought  the  court,  imder  the  circum- 
stances, to  allow  the  use  of  its  power  of  superintending  con- 
trol to  test  the  question  of  whether  relator  was  entitled  to  a 
change  of  venue,  as  requested  ? 

Counsel  for  both  sides  failed  to  argue  the  proposition  men- 
tioned. They  seem  to  have  taken  for  granted  that  it  was 
passed  upon  at  the  time  of  granting  the  alternative  writ,  or 
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was  then  deemed  not  to  be  open  to  serious  controversy  in  the 
light  of  previous  decisions.  The  fact  is,  though  undisclosed 
by  anything  appearing  in  the  record,  it  is  true,  that  when 
the  alternative  writ  was  issued  it  was  considered  quite 
doubtful  whether  the  court  ought  to  take  jurisdiction  of  the 
matter,  but  it  was  thought  best  to  give  the  relator  the  benefit 
of  the  doubt,  to  the  extent  of  allowing  proceedings  up  to  a 
point  enabling  counsel  to  aid  the  court,  if  they  desired,  by 
a  full  discussion  of  the  initial  question.  As  the  matter  stands, 
we  must  order  a  reargument  or  treat  the  question  without 
aid  of  counsel,  since  their  attitude  in  respect  thereto  does 
not  relieve  the  court  from  its  duty  of  deciding  the  matter. 
As  the  case  has  been  already  very  much  delayed  by  various 
motions  and  proceedings  it  seems  that  every  reasonable  effort 
should  be  made  to  prevent  any  further  putting  off  a  final  de- 
termination. 

While  the  jurisdiction  of  superintending  colitrol  con- 
ferred upon  the  court  by  the  constitution  is  very  broad  and, 
as  said  in  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  103 
Wis.  591,  79  N.  W.  1081,  quoting  from  a  decision  elsewhere, 
it  "is  fettered  by  no  restriction  or  limitation ;  it  is  as  broad 
as  the  exigency  of  the  case  demands,"  as  therein  indicated 
it  should  not  be  used  except  in  such  extreme  cases  as  to  ren- 
der such  course  necessary  to  prevent  a  serious  miscarriage 
or  denial  of  justice  and  when  there  is  no  other  remedy  at  all 
or  none  fairly  adequate  to  the  case. 

In  harmony  with  the  foregoing  the  instances  where  the 
power  of  superintending  control  has  been  used  during  the 
history  of  this  court  are  very  few  and  do  not  include  any 
situation  precisely  like  the  one  in  hand.  The  nearest  ap- 
proaches thereto  are  State  ex  rel.  Rowell  v.  Dick,  125  Wis. 
51,  103  N.  W.  229,  where  the  judge  was  disqualified  by 
reason  of  having  been  concerned  in  the  litigation  as  an  at- 
torney and  application  was. made  for  a  change  of  venue  on 
that  ground  under  sec.  2623,  Stats.  (1898),  which  expressly 
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entitled  the  applicant  thereto,  and  State  ex  rel.  Schutz  v. 
WUliams,  127  Wis.  286,  106  N.  W.  286,  where  an  applica- 
tion waa  made  for  a  change  of  venue  on  the  ground  of  the 
prejudice  of  the  judge  before  whom  the  case  was  brought  for 
trial 

In  both  of  the  instances  mentioned  there  was  a  dear  want 
of  jurisdiction  of  the  dicuit  judge  to  act  otherwise  than  bj 
granting  the  motion  for  the  change.  Ko  intricate  question 
of  law  was  involved.  The  statute  expressly  required  the 
change  to  be  granted.  In  neither  case  did  it  seem  that  there 
was  any  very  good  ground  for  denying  the  application  or  hes- 
itating in  that  regard.  The  rule  laid  down  by  the  two  de- 
cisions should  not  be  considered  as  going  to  the  extent  of 
holding  that  in  every  case,  where  a  trial  judge  erroneously 
denies  an  application  for  a  change  of  venue,  he  will  be  co- 
erced in  the  matter  by  the  superintending  control  of  this 
court. 

In  this  instance  there  was  no  clear  statutory  requirement 
for  the  change.  A  number  of  questions  were  involved  in  re- 
sped  to  each  of  which  the  trial  court  might  well  have  hesi- 
tated as  to  the  right  thereof.  There  is  the  question  of  whether 
the  demand  for  the  change  was  seasonably  made  or  not,  de- 
pending on,  in  one  phase  of  the  matter,  the  effect  of  the  first 
attempt  to  conmience  the  action,  and  the  undisturbed  holding 
of  the  trial  court  in  respect  thereto.  Then  there  is  the  ques- 
tion of  whether  an  action  brought  in  the  proper  county  for 
trial  as  to  one  defendant  must  necessarily  be  changed  upon 
the  application  of  the  other  to  the  proper  county  for  trial  as 
to  the  former  if  sued  alone,  upon  its  application,  the  code- 
fendant  joining.  There  were  questions,  particularly  those 
indicated,  which  were  somewhat  or  entirely  new  and  involved 
considerable  difficulty. 

In  face  of  the  situation  indicated  how  can  we  well  say 
that  the  trial  Judge  acted  in  the  face  of  and  contrary  to  a 
clear  legal  right?  There  can  hardly  be  such  a  right;  one 
VOU184  — 30 
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clearly  -within  the  cases  referred  to,  where  there  are  quite 
difficult  questions  of  law  or  fact,  or  both,  which  must  be 
solved,  affording  ample  room  for  a  trial  judge,  proceeding 
considerately,  to  commit  judicial  error  in  reaching  a  con- 
clusion. 

It  is  the  opinion  of  the  court  that  in  such  a  situation  as  is 
here  presented,  as  a  rule,  the  power  of  superintending  control 
should  not  be  used  to  coerce  the  trial  judge,  but  that  the  al- 
leged error  should  be  left  to  be  dealt  with  upon  appeal  from 
the  final  judgment  in  the  action.  If  the  errors  could  not 
be  preserved  for  such  review  the  case  might  be  different 
True,  such  errors,  if  allowed  to  remain  uncorrected  till  re- 
view upon  appeal  from  the  final  judgment^  might  result  in 
some  prejudice  to  the  parties  litigant,  but  if  that  were  un- 
qualifiedly sufficient  to  warrant  the  bringing  of  matters  to 
this  court  under  its  power  of  superintending  control,  we 
should  have  a  very  frequent  exercise  thereof  as  is  the  case 
in  some  other  jurisdictions,  contrary  to  the  settled  polic^^ 
of  this  court  as  indicated  in  State  ex  rel.  Fourth  Nat,  BanJi- 
n.  Johnson,  103  Wis.  591,  79  N.  W.  1081.  Use  of  the  juris- 
diction invoked  is  not  necessary  here  to  prevent  a  failure  of 
justice,  as  was  the  case  in  Staie  ex  rel.  Fourth  Nat  Bank  v. 
Johnson,  which  was  the  real  ground  upon  which  such  juris- 
diction waa  there  exercised  and  which  was  referred  to  as 
justifying  it.  There  is  no  emergency  in  this  case  sufficient 
to  justify  such  use. 

From  the  foregoing  we  deduce  this  rule  as  governing  the 
case:  The  superintending  control  of  this  court  over  inferior 
courts  will  not  be  extended  to  determine  whether  a  circuit 
judge  should  do  what  he  has  refused  to  do  where  the  error 
daimed  to  have  been  committed  is  reviewable  on  appeal  from 
tie  order  entered  in  the  matter,  or  from  a  final  determina- 
tion  of  the  action  or  proceeding  in  which  it  was  made,  and 
the  refusal  does  not  deny  a  dear  statutoiy  right,  but  involves 
the  determination  of  questions  of  law  or  fact,  or  both,  of 
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snch  diffioulty  ttiat  a  judge  might  reaaonablj,  proceeding 
considerately,  commit  judicial  error. 

Sy  ihe  Court, — The  proceedings  are  dismissed  with  costs 
to  the  respondent 


JvamsQB,  Plaintiff  in  error,  ys.  Thb  Statx,  Defendant  in 

error. 

Deceml^er  18,  ISOJ-Wanuary  8, 1908, 

Orimin<a  Jaw  and  practice:  Trial:  What  conftitutet  a  fury:  OomtiUt^ 
tional  lato:  Right  of  accu$ed  to  waive  trial  by  twelve  juror; 

1.  The  jury  contemplated  bj  sees.  1,  8,  art  I,  Const,  is  a  common- 

law  Jury  of  twelve  Jurors. 

2.  In  a  criminal  proceeding  on  an  information  charging  abandon- 

ment  of  his  wife  by  the  accused  and  failure  to  support  her,  the 
accused  pleaded  not  guilty,  and,  a  Jury  of  twelve  having  been 
impaneled,  the  trial  of  the  accused  proceeded  to  a  point  where 
the  evidence  had  been  received  and  the  arguments  of  counsel 
completed,  when  the  court  adjourned  to  the  following  day.  On 
the  reconvening  of  the  court  oi^e  Juror  of  the  panel  was  miss- 
ing, and,  upon  stipulation  of  the  accused,  the  cause  was  sub- 
mitted  to  the  remaining  eleven  Jurymen  upon  instructions  then 
given  by  the  court  Eeld,  in  the  absence  of  a  statute  confer- 
ring such  right,  that  the  consent  of  the  accused  to  waive  the 
right  to  be  tried  by  the  full  number  of  twelve  Jurors  was  inef- 
fectual and  rendered  the  verdict  and  judgment  erroneous. 
Mabshaix,  J.,  dissents. 

Erbob  to  review  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  Ohbstkb  A.  Fowi-bb,  Circuit  Judge.  i2e- 
versed. 

Plaintiff  in  error  pleaded  not  guilty  to  an  information 
charging  him  with  abandonment  of  and  failure  to  support 
his  wife.  A  jury  of  twelve  men  was  duly  impaneled  and 
sworn  to  try  the  case.  When  all  the  evidence  had  been  re- 
ceived and  the  counsel  had  concluded  their  ar«riimontg  the 
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court  adjoamed  until  the  following  morning.  When  court 
opened  in  the  morning  one  of  the  jurors  failed  to  appear 
and  after  search  he  could  not  be  found;  and  the  judge  there- 
upon made  the  following  statement : 

"One  of  the  jurors,  Mr.  Pride,  is  not  here.  It  is  half  an 
hour  after  the  time  that  the  jurors  were  directed  to  be  pres- 
ent this  morning.  Mr.  Pride  not  being  in  his  seat  at  the 
time  we  met,  I  directed  the  sheriflF  to  find  him.  The  sheriff 
has  been  to  his  home  and  has  telephoned  the  clerk,  so  the 
derk  informs  me;  he  is  not  there  and  has  not  been  there 
since  yesterday,  I  believe,  at  dinner*  ...  Of  course  the  de- 
fendant has  the  right  to  have  his  case  tried  by  a  jury  of  twelve 
men.  It  is  a  right  he  may  waive,  however.  Under  the  cir- 
cumstances, gentlemen,  do  you  prefer  to  have  the  jury 
charged  and  have  the  case  submitted — ^^ 

Mr.  McKenna,  attorney  for  defendant:  ^^e  desire  to  have 
the  case  submitted  to  the  eleven  gentlemen  sitting  here." 

By  the  court:  "Let  the  stipulation  be  made  of  record,  and 
the  defendant  being  in  court  I  think  we  will  proceed  and 
submit  this  case  to  the  eleven  jurors  on  the  stand." 

The  court  then  charged  the  jury  and  submitted  the  case 
to  the  eleven  jurors.  They  returned  a  verdict  of  guilty.  This 
was  received  and  recorded  and  the  jury  discharged.  Plaint- 
iff in  error  moved  to  set  aside  the  verdict  because  only  eleven 
of  the  jurymen  sworn  in  the  action  participated  in  the  ver- 
dict, because  the  verdict  was  rendered  by  only  eleven  jurors, 
and  because  this  did  not  constitute  a  lawful  jury.  This  mo- 
tion was  denied  and  the  court  rendered  judgment  on  the  ver- 
dict Plaintiff  in  error  sued  out  this  writ  of  error  to  reverse 
the  judgment 

22.  i).  Tillotson,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the 
Attorney  General  and  A.  C.  Titus,  assistant  attorney  gen- 
eral, and  oral  argument  by  Mr.  Titus. 

SiEBECKEE,  J.  The  single  question  presented  is,  Has  the 
ajccused,  after  plea  of  not  guilty  to  the  charge  preferred  in 
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the  infonnation,  under  liie  provisions  of  sees.  7  and  8,  art. 
I,  of  the  state  constitution,  the  right  to  waive  trial  by  a 
jury  of  twelve  persons  ?  The  question  was  considered  by  this 
court  in  two  cases — State  v.  Lockwood,  43  Wis.  403,  and  In 
re  Staff,  63  Wis.  285,  23  N.  W.  587.  In  the  former  case 
the  accused  waived  the  jury  entirely,  the  case  was  submitted 
to  the  court  upon  the  evidence,  and  the  court  found  him 
guilty.  In  passing  upon  the  right  of  the  accused  in  criminal 
cases  it  was  there  declared:  ^^A  plea  of  not  guilty  to  an  in- 
formation or  indictment  for  crime,  whether  felony  or  mis- 
demeanor, puts  the  accused  upon  the  country,  and  can  be 
tried  by  a  jury  only,"  and  that  this  right  "is  secured  by  the 
constitution,  upon  a  principle  of  public  policy,  and  cannot 
be  waived."  It  is  unquestioned  that  a  common-law  jury  of 
twelve  jurors  constitutes  the  jury  contemplated  by  the  con- 
stitution. It  has  been  held  that  any  less  number  is  not  such 
a  jury.  See  Norval  v.  Rice,  2  Wis.  22 ;  May  v.  M.  £  M.  B. 
Co.  3  Wis.  219.  It  seems  necessarily  to  follow  that  if  a 
person  on  trial  in  a  criminal  case  has  no  power  to  waive  a 
jury  he  has  no  right  to  be  tried  by  a  less  ntimber  than  a 
common-law  jury  of  twelve,  and  when  he  puts  himself  on 
the  coimtry  it  requires  a  jury  of  twelve  to  comply  with  the 
demands  of  the  constitution.  The  fact  that  the  jury  in  the 
instant  case  had  the  required  number  of  twelve  up  to  the 
stage  in  the  trial  when  the  cause  was  to  be  submitted  to  them 
under  the  instructions  of  the  court  cannot  operate  to  satisfy 
the  constitutional  demand.  At  this  point  the  trial  was  in- 
mmplete,  for  the  very  essential  duty  of  having  the  jury  de- 
liberate upon  the  evidence  and  agree  upon  a  verdict  respectr 
ing  defendant's  guilt  or  innocence  remained  unperformed. 
Without  the  verdict  of  a  jury  of  twelve  it  cannot  be  said 
to  be  a  verdict  of  the  jury  required  by  the  constitution.  Such 
a  verdict  is  illegal  and  insufficient  to  support  a  judgment 

Further  consideration  of  this  constitutional  right  was  had 
in  the  Staff  Case,  wherein  the  decision  of  the  Lockwood  Case 
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was  adhered  to,  but  the  court  determined  that  this  construc- 
tion of  the  constitutional  provision  did  not  deprive  the  legis- 
lature of  the  power  to  permit  a  person  accused  of  crime  to 
waive  a  jury  when  put  upon  trial.  It  is  there  said :  "In  the 
absence  of  a  statute  conferring  it  [such  right],  there  may 
be  some  good  reason  resting  in  considerations  of  public  policy 
.  .  .  why  he  should  not  have  such  privilege;"  but  it  is  held 
that  legislation  conferring  such  privilege  is  a  declaration 
of  a  legislative  change  in  such  policy,  and  "that  the  public 
policy  which  stood  in  the  way  of  an  effectual  waiver  of  a 
jury  by  the  accused  in  a  criminal  case  is  not  so  inherent  in 
the  form  and  framework  of  our  government  as  to  place  it 
beyond  the  readi  of  legislative  interference,  but  that  it  is  the 
subject  of  legislative  oontroL"  We  deem  these  cases  con- 
trolling upon  the  question  presented  by  the  plaintiff  in  error. 
In  view  of  this  interpretation  of  the  constitutional  provision 
on  the  question  and  the  legislative  power  in  respect  thereto, 
we  are  of  opinion  that  this  court  should  adhere  to  the  doc- 
trine of  these  cases.  If  it  is  deemed  good  public  policy  to 
extend  the  privilege  of  waiving  a  jury  in  criminal  cases, 
such  policy  should  find  expression  in  appropriate  legislative 
action.  Under  the  existing  law  the  consent  of  the  plaintiff 
in  error  to  waive  the  right  to  be  tried  by  the  full  number  of 
twelve  jurors  was  ineffectual  and  rendered  the  verdict  and 
judgment  erroneous.  The  situation  demands  a  reversal  of 
the  judgment  and  a  setting  aside  of  the  verdict  received  and 
entered  as  the  verdict  in  the  case. 

By  the  Covrt. — Judgment  reversed,  and  the  cause  re- 
manded to  the  lower  court  for  further  proceedings  according 
to  law. 

Maeshali.,  J.  (dissenting).  I  do  not  think  State  v.  Loch- 
wood,  43  Wis.  403,  necessarily  rules  this  case  on  the  question 
of  whether  it  was  competent  for  the  accused,  under  the  cir- 
cumstances, to  waive  a  full  trial  before  twelve  jurors. 
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The  constitution  provides  that  the  accused  shall  enjoy  sev- 
eral specified  rights,  and  among  them  the  right  "to  a  speedy 
puhlic  trial  hy  an  impartial  jury  of  the  county  or  district 
wherein  the  offense  shall  have  been  conmiitted ;  which  county 
or  district  shall  have  been  previously  ascertained  by  law/' 
Sec  T,  art  I,  Const 

This  court  has  held  that  the  constitutional  guaranty  relates 
to  privileges  and  in  every  instance  where  competency  to  waive 
one  of  them  has  been  involved  the  conclusion  has  been  in  the 
affirmative,  except  that  of  a  trial  by  a  jury  of  twelve  men. 
In  re  Staff,  63  Wis.  286,  23  K  W.  687.  Even  they  need 
not  necessarily  be  of  "the  ooimty  wherein  the  offense  shall 
have  been  committed"  (Bennett  v.  State,  67  Wis.  69,  14 
jN".  W.  912),  although  the  guaranty  as  to  that  is  as  unmisr 
taJoible  as  the  one  in  relation  to  a  "public  trial  by  an  impar- 
tial jury."  The  trial  need  not  be  by  twelve  competent  jurors, 
since  the  accused  may  waive  his  constitutional  privilege  in 
that  regard.  State  v.  Vogel,  22  Wis.  471 ;  Flynn  v.  State, 
97  Wis.  44,  72  N.  W.  373 ;  In  re  RoszcyniaUa,  99  Wis.  634, 
76  K  W.  167 ;  Emery  v.  State,  101  Wis.  627,  646,  78  N.  W. 
145;  ComeU  v.  State,  104  Wis.  627,  632,  80  K  W.  746; 
In  re  Shmski,  126  Wis.  280,  104  N".  W.  86 ;  Schwantes  v. 
State,  127  Wis.  160,  174, 106  K  W.  237 ;  Stoddard  v.  State, 
132  Wis.  620, 112  K  W.  463. 

From  the  language  of  Mr.  Justice  Lyon  in  In  re  Staff, 
supra,  we  may  safely  assume  that,  had  the  court  then  been 
called  upon  to  deal  with  the  situation  we  now  have,  it  would 
unhesitatingly  have  sustained  the  waiver.  "It  is  not  strange^" 
said  Mr.  Justice  Lyon,  "that  the  supreme  court  of  Iowa,  un- 
trammeled  by  previous  adverse  decisions  in  that  state,"  so 
held.  State  v.  Kaufrnan,  61  Iowa,  578,  2  K  W.  276.  It 
is  interesting  to  note  that  the  decision  in  that  case,  sustaining 
a  conviction  by  eleven  jurors,  did  not  restrain  the  Iowa  court 
from  holding  later,  in  harmony  with  State  v.  LocJcwood, 
supra,  that  a  waiver  of  a  jury  trial  in  a  criminal  case  iji 
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not  i>erniissible  (State  v.  Camum,  63  Iowa,  130,  18  N.  W. 
691),  while  still  later  State  v.  Kaufman  was  affirmed,  the 
waiver  of  a  jury  trial  being  distinguished  from  consent  to 
condnde  a  trial  with  eleven  jurors  which  wan  oonunenced 
with  twelve. 

The  effect  of  In  re  Staff,  as  I  view  it,  is  to  overrule  State 
V.  Lockv^ood,  or  at  least  to  show  an  intention  to  limit  it  to 
the  precise  situation  with  which  it  dealt  In  the  later  case 
it  was  held  that  by  legislative  authorization  a  jury  trial  may 
be  waived.  Since  if  the  right  or  privilege  of  trial  by  jury  is 
one  which,  under  the  constitution,  the  accused  must  enjoy 
whether  he  so  wills  or  not,  unless  he  pleads  guilty,  it  is 
illogical  to  conclude  that  the  legislature  can  order  otherwise. 
To  say  that  whereas  in  State  v.  LocJcwood  it  was  held  that 
an  accused  person  must  be  tried  by  a  jury,  if  tried  at  all,  be- 
cause the  constitution  so  commands,  yet  he  may  be  otherwise 
tried  if  he  consents  and  the  legislature  permits,  is  to  put 
the  latter  above  the  former.  So,  stripped  of  the  illogical 
ground  upon  which  In  re  Staff  rests,  it  quite  dearly  runs 
directly  counter  to  State  v.  Lockwood.  To  extend  the  latter 
further  than  the  exact  situation  then  in  hand,  that  of  an 
entire  waiver  of  a  jury  trial,  is  to  overlook,  as  it  seems,  the 
numerous  cases  holding  that  want  of  a  constitutional  jury, 
one  of  twelve  competent  jurors,  in  a  criminal  case  is  not 
jurisdictional  and,  therefore,  may  be  waived,  and  overlook 
the  broad  scope  of  the  doctrine  of  waiver  as  applied  to  mere 
privileges. 

The  trend  of  modem  judicial  thought  is  in  the  direction 
of  more  and  more  giving  controlling  significance  on  appeal 
to  appreciable  substantials  in  the  trial  of  causes,  putting 
aside  as  immaterial  all  other  considerations,  where  that 
course  can  be  pursued  without  violating  any  plain  command 
in  the  fundamental  law  or  act  of  the  legislature  within  the 
scope  of  its  authority;  the  sayings  of  judges  and  of  lawyers, 
now  and  then,  to  the  contrary  notwithstanding.     Such  say- 
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isgs  are,  as  it  seeniB,  not  only  imwarranted  but  are  exceed- 
inglj  unfortunatey  aa  they  convey  a  false  impression  rery 
prejudicial  to  the  administration  of  justice  in  the  public  esti- 
mation. 

One  reads  with  astonishment  the  suggestion  coming  from 
those  whom  one  has  a  right  to  assume  know  whereof  they 
speak  and  to  assume  that  they  would  not  speak  at  all  other- 
wise than  considerately,  that  appellate  courts  are  prone  to 
reverse  judgments  for  mere  trifling  and  technical  errors; 
'^that  if  a  trial  court  fall  into  a  single  error  no  matter  how 
trivial,  the  appellate  court  will  order  a  new  trial  of  the  case 
almost  automatically;''  that  reversals  are  commonly  based 
upon  erroneous  admissions  of  immaterial  and  irrelevant  tes- 
timony which  is  not  prejudicial.  One  can  but  wonder  at 
the  public  voicing  of  such  sentiments  when  the  fact  is  that 
appellate  courts  in  most  jurisdictions,  especially  is  that  true 
here,  act  upon  the  very  opposite  theory.  That  will  be  found 
evidenced  in  a  multitude  of  cases. 

In  Mauch  v.  Ecaiford,  112  Wis.  41,  87  N.  W.  816,  the 
position  of  the  court  was  thus  unmistakably  stated : 

^'Mere  errors  should  not  be  permitted  to  disturb  the  course 
of  justice^"  "Regardless  of  how  numerous  and  inexcusable 
may  be  the  errors  committed  on  the  trial  of  a  cause,  the  judg- 
ment rendered  must  be  affirmed  on  appeal,  unless  it  appears 
probable  that  the  substantial  rights  of  the  unsuccessful  party 
were  thereby  injuriously  affected." 

And  again  in  Washburn  v.  Washburn  W.  W.  Co.  120 
Wis.  576,  688,  98  N.  W.  539,  543: 

"The  duty  devolves  uppn  us  not  to  allow  justice  to  misr 
carry  if  it  can  be  prevented  by  disregarding  errors  and  de- 
fects, however  palpable,  numerous,  or  inexcusable  they  may 
be,  which  do  not  affect  substantial  rights." 

That  doctrine  is  most  firmly  entrenched  in  the  jurispru- 
dence of  this  state  and  is  uniformly  applied  to  criminal  as 
well  as  to  civil  cases. 
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In  the  light  of  the  foregoing  it  seems  dear  that  if  the 
act  of  permitting,  by  assent  of  the  accused,  the  trial  to  pro- 
ceed to  a  finality  notwithstanding  absence  of  one  of  the  ju- 
rors, should  be  regarded  as  an  error,  it  was  one  not  prejudicial 
to  the  accused  and  one  which  he  should  not  be  permitted  to 
take  advantage  of.  I  am  unable  to  see  in  State  v.  Lochtm>od, 
43  Wis.  403,  any  forceful  reason  why  in  the  light  of  today, 
in  view  of  the  uniform  course  of  limiting  the  scope  and  spirit 
of  that  case  to  its  precise  facts,  the  court  should  feel  con- 
strained to  apply  it  to  the  situation  in  hand. 

As  evidence  of  the  tendency  of  the  court  to  break  away 
from  the  ancient  notion  that  a  constitutional  privilege  of  an 
accused  person  in  relation  to  his  trial  is  obligatory  upon 
him  as  regards  its  enjoyment,  witness  that  where  in  French 
V.  State,  85  Wis.  400,  55  N.  W.  566,  it  was  said  that  the 
accused  cannot  waive  his  right  to  be  present  during  the  whole 
trial,  "it  was  his  constitutional  right,  that  he  may  not  waive,*' 
facing  a  situation  in  Stoddard  v.  State,  132  Wis.  520,  112 
N.  W.  453,  where  that  doctrine  would  have  worked  a  re- 
versal, the  court,  in  harmony  with  the  general  trend  of  its 
adjudications^  held  that  such  right  can  be  waived  and  is  pre- 
sumed to  have  been  waived  by  the  circumstance  of  the  ac- 
cused being  voluntarily  absent 

I  cannot  escape  the  conclusion  that  the  decision  from  which 
I  now  dissent  is  a  backward  step,  liable  to  seemingly  afford 
some  justification  for  the  idea  that  the  court  is  prone  to 
hinge  reversals  upon  mere  technicalities.  I  say  that  with 
all  due  deference  to  my  brethren,  whpm  I  well  know  are  not 
inclined  to  indulge  in  any  retrograde  movement  in  respect 
to  grounding  judicial  action  upon  substantials  only. 

To  extend  the  doctrine  of  waiver,  if  necessary  to  meet  the 
situation  now  presented,  and  I  must  insist  that  no  extension 
is  required,  would  but  give  added  significance  to  the  settled 
policy  that  no  judgment  shall  be  disturbed  for  error  which 
does  not  prejudice  the  substantial   rights   of  the  adverse 
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party — sec.  2829,  Stats.  (1898), — a  doctrine  so  necessary 
to  the  speedy,  economical,  and  certain  attainment  of  justice. 

I  cannot  agree  to  the  seemingly  backward  step,  since  the 
contrary  is  in  harmony  with  our  recent  decisions,  as  I  view 
them,  with  our  settled  legislative  and  judicial  policy  as  well, 
is  consistent  with  the  constitutional  command,  and  supported 
by  ample  authority  elsewhere.  State  v.  Kaaifman,  51  Iowa, 
578,  2  N.  W.  275;  State  v.  Grossheim,  79  Iowa,  75,  44 
IJ.  W.  541;  State  v.  Sackett,  39  Minn.  69,  38  K  W.  773; 
Comm.  V.  Dailey,  12  Cush.  80 ;  Bank  of  Columbia  v.  Ohely, 
4  Wheat  235 ;  U.  S.  v.  Bathbone,  2  Paine  0.  0.  678,  Fed. 
Cas.  ]^o.  16,121. 

I  cannot  better  round  out  this  opinion  than  by  quoting 
from  Comm,  v.  DaUey,  supra,  the  reasoning  of  that  emi- 
nent judge.  Chief  Justice  Shaw,  sustaining  the  contention  of 
that  no  less  eminent  lawyer,  Kufus  Choate,  attorney  general 
for  the  state  of  Massachusetts,  respecting  the  precise  situa- 
tion we  have  here: 

"Supposing  the  law  has  duly  provided  that  a  jury  of  twelve 
men  shall  be  impaneled  to  try  an  indictment,  the  evidence 
is  all  in,  and  a  juror  dies  or  becomes  insane,  .  .  .  whether  it 
is  legal  for  the  accused  to  consent  to  proceed  without  the 
juror  withdrawn;  or  to  state  the  same  question  in  a  little 
different  form,  whether  he  may  stipulate  beforehand,  on  the 
record,  that  he  will  take  no  exception  to  such  irregularity, 
and  if  he  does,  whether  the  court  cannot  legally  act  upon 
it,  and  carry  such  stipulation  into  effect  We  think  tiiey 
can.  ...  In  the  case  supposed,  the  accused  may  have  been 
successful  in  laying  before  the  jury  all  his  evidence,  which 
he  may  fear  he  cannot  again  obtain.  A  long  time  may  elapse 
before  he  can  have  another  trial,  and  it  is  important  to  him 
to  have  an  early  decision,  on  many  accounts.  ...  In  many 
points  in  the  conduct  of  a  trial,  parties  and  their  counsel,  we 
think,  may  be  safely  allowed  to  judge  as  to  what  they  will 
insist  on  and  what  they  will  waive.  Having  so  done,  and 
taken  their  chance  for  a  verdict,  it  would  be  inconsistent  with 
ordinary  good  faith  and  fair  dealing  to  turn  round  and  in- 
sist on  legal  exceptions  which  they  had  pledged  themselves 
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to  the  court  that  they  would  not  take.  •  .  •  Supposing  it  an 
irregularity  to  take  the  verdict  of  eleven  jurors  without  the 
consent  of  both  parties,  yet  as  it  did  not  affect  the  jurisdio- 
tion  of  the  court,  the  exception  was  one  that  the  accused  might 
waive;  that  having  stipulated  of  record  that  he  would  take 
no  exception  to  such  irregularity,  he  is  now  precluded  from 
taking  it'' 


MiLLEE,  Respondent,  vs.  Centbalia  Pulp  &  Watbb  Powbb 
Company,  Appellant 

yovemb^  5,  1907'-January  28,  1908. 

MoMter  and  teriHtnt:  Injuriea  to  servant:  Safe  place  to  ¥>ork:  Negli- 
gence of  fellotD-aervant:  Trial:  Direction  of  verdict. 

1.  In  an  action  bj  a  servant  for  personal  Injuries  It  appeared, 
among  other  things,  that  the  Injury  occurred  In  a  dlmly-llghted 
place  In  defendant's  mlU;  that  the  master  had  furnished  all 
the  appliances  necessary  for  lighting  the  mlU  In  the  proper 
conduct  of  his  business,  and  had  committed  to  a  competent 
electrician  the  duty  of  operating  those  appliances  whenever  It 
was  necessary  to  furnish  artificial  light  at  the  mill.  The  neg- 
ligence charged  consisted  In  turning  off  the  electric  lights  and 
thereby  rendering  the  place  where  the  plaintiff  was  working 
unsafe.  Held,  that  such  negligence  was  of  a  class  of  risks  In- 
cident to  the  dally  conduct  of  the  master's  business,  one 
wherein  a  servant  was  Intrusted  with  a  function  pertaining  to 
a  customary  operative  detail,  and  therefore  It  was  not  the  neg* 
llgence  of  the  master  In  falling  to  furnish  a  safe  place  for  the 
servant  to  work. 

S.  In  such  case,  although  the  electrician  was  employed  to  perform 
a  separate  and  distinct  part  of  the  work  of  running  the  mill 
and  was  given  full  control  thereof  by  the  defendant,  his  duties 
are  held  not  so  completely  separated  from  those  of  the  plaintiff 
and  other  mill  operatives  that  he  can  be  said  not  to  have  been 
engaged  In  a  common  employment  with  them,  and  hence  plaint- 
iff and  the  electrician  were  fellow-servants. 

3.  Where,  In  an  action  for  Injuries  to  a  servant,  It  Is  without  dis- 
pute that  the  injuries  were  occasioned  by  the  acts  of  a  fellow- 
servant,  It  devolves  upon  the  court  to  grant  defendant's  motion 
to  direct  a  verdict  in  its  favor. 
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Appkal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judga     Reversed. 

Tliis  is  an  action  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  in  falling  from  an  elevator  in  de- 
fendant's pulp  and  paper  mill.  Plaintiff  alleges  that  the 
injuries  were  due  to  the  n^ligence  of  the  defendant  in  fail- 
ing to  provide  a  safe  place  to  worL  For  nine  or  ten  years 
previous  to  January  81,  1905,  plaintiff  had  been  employed 
by  the  defendant  in  connection  with  the  operation  of  a  small 
wood  saw  located  outside  of  defendant's  mill.  Shortly  after 
7  o'clock  on  the  morning  of  January  31,  1905,  he  was  di- 
rected to  haul  pulp  from  the  lower  section  of  the  mill  to  a 
room  in  the  upper  part  of  the  mill,  called  the  *T)eater"  room. 
In  hauling  pulp  to  the  beater  room  plaintiff  was  obliged  to 
pull  a  truck  loaded  with  the  pulp  over  a  platform  leading 
from  the  miU  entrance  to  the  platform  of  an  elevator.  After 
the  truck  had  been  raised  to  the  beater  room  the  truck  was 
pulled  along  the  floor  of  the  beater  room.  After  unloading 
the  first  load  plaintiff  returned  with  his  truck  to  the  elevator, 
and  the  elevator  was  lowered  to  the  platf  ormu  While  the  ele- 
vator was  up  at  the  floor  on  which  the  beater  room  is  located 
the  light  near  the  elevator  shaft  on  the  first  floor  had  been  ex- 
tinguished along  with  the  other  lights  in  the  milL  This  left 
the  elevator  platform  without  suflBcient  light  for  plaintiff  to 
see  to  perform  his  duties.  In  this  condition  of  the  light 
plaintiff  stepped  around  the  truck  to  push  it  f  rOm  the  elevator 
platform,  fell  from  the  platform  to  the  bottom  of  the  elevator 
shafts  and  sustained  the  injuries  complained  of.  Plaintiff 
claims  that  the  turning  off  of  the  electric  light  on  the  ground 
floor  rendered  the  place  so  dark  as  to  be  unsafe.  The  light 
had  been  turned  off  by  the  electrician  in  the  mill,  who  had 
been  instructed  to  use  the  lights  only  when  required  for  the 
operation  of  the  mill.  One  switch  was  used  for  turning  on 
and  off  the  lights  in  the  mill.  By  a  special  verdict  the  jury 
found  that  in  failing  to  furnish  and  maintain  a  light  at  the 
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place  where  plaintiff  was  injured  there  was  a  want  of  ordi- 
nary care  on  the  part  of  the  defendant;  that  this  was  the 
proximate  cause  of  plaintiff's  injury;  that  the  absence  of 
guards  or  protection  upon  the  elevator  was  not  the  proximate 
cause  of  the  injuries ;  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  and  had  not  assumed  the  risk  of  sustaining 
injuries  as  complained  of;  and  that  defendant  ought  to  have 
anticipated  that  such  injury  might  probably  result  They 
assessed  plaintiff's  damages  at  $5,000.  This  is  an  appeal 
from  a  judgment  in  plaintiff's  favor. 

For  the  appellant  there  was  a  brief  by  VUas,  Vilas  &  Free- 
num,  and  oral  argument  by  E.  P.  Vilas. 

D.  D.  Conway,  attorney,  and  Daniel  H.  Orady,  of  oouasel, 
for  the  respondent 

The  following  opinion  was  filed  Norember  26,  190f : 

SixBXOKXB,  J.  Appellant  avers  that  the  court  erred  in 
holding  defendant  liable  for  the  negligence  found  by  the  jury. 
The  jury  found  by  their  verdict  that  the  want  of  a  raffioient 
li^t  on  the  elevator  platform  at  the  time  of  the  accident  was 
tfia  proxim&te  cause  of  the  plaintiff's  injuries.  It  appears 
from  the  evidence,  as  aboive  stated,  that  the  want  of  sufficient 
light  at  the  time  and  place  of  accident  resulted  from  the  tam- 
ing off  of  the  electric  lights  by  the  electrician  in  charge  of  the 
lights  at  the  mill.  He  was  empowered  by  the  defendant  and 
charged  with  the  duty  of  turning  the  electric  lights  on  and 
off,  as  he  might  find  necessary  under  the  varying  conditions 
of  the  natural  light  The  defendant  had  furnished  all  the 
light  appliances  necessary  for  the  proper  conduct  of  its  busi- 
ness, and  had  committed  to  the  electrician  the  duly  of  operat- 
ing these  appliances  whenever  it  was  necessary  to  furnish 
artificial  light  for  the  conduct  of  its  business  at  the  mill. 
The  issue  upon  this  branch  of  the  case  is  whether  or  not  it 
was  the  master's  duty,  under  the  facts  and  circumstances 
shown,  to  turn  on  the  light  at  this  place  so  as  to  have  sufficient 
light  for  the  employees  to  do  their  work,  or  whether  turning 

uigiTizea  oy  vjjOOQ  IC 


28]  JANUAKY  TERM,  1908.  319 

Miller  V.  Centralia  P.  &  W.  P.  Co.  134  Wis.  316. 

on  light  at  this  place  was  an  operative  detail  of  the  business, 
the  performance  of  which  it  oonld  commit  to  a  competent 
servant. 

There  is  na  dispute  in  the  evidence  that  the  defendant  fur- 
nished a  proper  and  complete  equipment  for  lighting  the 
place  where  plaintiff  waB  working  when  he  was  injured  and 
that  the  electrician  was  a  reasonably  competent  employee  for 
the  discharge  of  the  duty  assigned  to  him.  The  turning  on 
and  off  of  the  electric  light  as  the  exigencies  of  the  business 
might  require  under  the  varying  condition  of  the  natural 
light  in  the  mill  is  in  its  nature  an  incident  to  the  daily  op- 
eration of  the  business.  The  furnishing  of  proper  appli- 
ances for  light  is  clearly  a  duty  of  the  master,  but,  after  they 
are  furnished,  the  act  of  operating  them  is  of  the  same  char- 
acter as  the  operation  of  any  other  appliance  furnished  by  the 
master.  True,  the  negligent  operation  of  the  electric  light 
appliances  under  the  circumstances  of  this  case  affected  the 
safety  of  the  place  of  work  of  plaintiff  and  other  employees 
in  the  mill,  but  this  does  not  necessarily  miake  it  more  than 
the  negligent  operation  of  a  detail  by  an  employee  which 
made  a  working  place  dangerous  to  other  employees.  The 
fact  that  a  working  place  may  be  rendered  unsafe  by  reason 
of  the  negligent  operation  by  an  employee  of  an  appliance 
furnished  by  the  master  does  not  preclude  the  master  from 
committing  the  operation  of  such  an  appliance  to  a  competent 
employee,  and  any  injury  to  an  employee  due  to  such  negli- 
gent operation  of  the  appliance  is  not  a  failure  of  duty  by  the 
master  to  furnish  a  safe  place  or  appliance,  but  is  a  negligent 
act  of  the  servant  in  the  conduct  of  a  common  employment 
We  are  of  opinion  that  the  negligence  complained  of  is  of  the 
class  incident  to  the  daily  conduct  of  defendant's  business, 
one  wherein  a  servant  is  intrusted  with  the  performance  of  a 
function  pertaining  to  a  customary  operative  detail,  and  there- 
fore it  was  not  the  negligence  of  the  master  in  failing  to  fur- 
nish and  maintain  a  safe  place  for  the  employees  to  work. 

It  is,  however,  contondod  that  if  the  negligent  act  of  the 
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electrician  be  considered  an  operative  detail  in  the  proeeoa* 
tion  of  the  business  such  as  the  master  oould  delegate  to  a 
competent  servant,  still  the  defendant  is  liable  because  the 
electrician  and  plaintiff,  under  the  circumstances  shown,  are 
not  fellow-servants.  The  argument  is  made  that  the  electri- 
cian was  employed  to  perform  a  separate  and  distinct  part  of 
the  work  of  running  the  mill  and  was  given  full  control 
thereof  by  the  defendant,  and  that  his  duties  were  so  com- 
pletely separated  from  those  of  the  plaintiff  and  the  otiier 
mill  operatives  that  he  cannot  be  said  to  have  been  engaged 
in  a  common  employment  with  them.  The  facts  of  the  case 
do  not  support  this  claim  imder  the  rule  of  the  adjudicatjiona 
of  this  state.  That  the  plaintiff's  and  the  electrician's  duties 
were  not  so  remotely  connected  as  to  remove  them  from  a  com- 
mon employment  appears  from  the  following  cases :  In  OJeonr 
ski  V.  P.  A  0.  F.  Co.  114  Wis.  448,  90  N.  W.  429,  it  was  de- 
termined that  this  question  is  not  '^controlled  by  the  fact  that 
different  parts  of  the  work  necessary  to  the  general  enterprise 
are  placed  in  the  hands  of  employees  remote  from  each  other, 
and  receiving  immediate  command  from  different  superiors, 
or,  indeed,  one  from  the  other."  Many  cases  of  this  court  are 
cited  in  support  of  the  rule,  and  among  them  the  following: 
In  Howlwnd  v.  M.,  L.  8.  A  W.  JB.  Co.  54  Wis.  226, 11  N.  W. 
529,  the  conductor  in  charge  of  a  train  engaged  in  clearing  a 
track  of  snow  negligently  caused  an  injury  to  a  shoveler  on 
the  track  engaged  at  the  same  task  and  they  were  held  to  be 
fellow-servants.  In  Peschel  v.  C,  M.  &  St.  P.  B.  Co.  62 
Wis.  338,  21  N.  W.  269,  a  mason  engaged  with  others  in  the 
erection  of  a  water  tank  and  windmill  was  injured  by  the 
negligence  of  the  foreman  in  the  management  of  the  work 
It  was  there  held  that  the  mason  and  the  foreman  were  en- 
gaged in  a  common  employment,  and  theiefore  that  the  mas- 
ter was  not  liable  for  such  foreman's  neglect  In  Ewald  v. 
C.  &  N.  W.  B.  Co.  70  Wis.  420,  36  K  W.  12,  591,  it  was 
held  that  a  workman  in  the  roundhouse  who  was  injured  while 
crossing  defendant's  tracks  in  goinji:  to  the  roundhouse  to  his 
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work  by  freight  cars  being  jammed  together  hj  the  traimnwi 
was  a  fellow-Bervant  of  the  trainmen.  In  the  recent  case  of 
Wmums  V.  North  Wis.  L.  Co.  124  Wis.  328, 102  K  W.  689, 
the  court  states  the  rule  to  be  that  a  master  "may  doubtless 
commit  to  the  employees  the  details  of  the  work,  •  •  •  made 
necessary  by  the  ordinary  prosecution  of  the  business,  .  •  • 
and  such  servants,  thus  prosecuting  the  work,  •  •  .  become 
fellow-servants,  whatever  their  rank,  so  that  the  negligence  of 
one  by  which  others  are  injured  is  the  negligence  of  a  fellow- 
servant" — citing  a  number  of  illustrative  cases.  In  Mac- 
CaHhy  v.  Whitcomb,  110  Wis.  113,  85  N.  W.  807,  the  rule 
formulated  is,  in  substance,  that  if  the  injured  and  the  neg- 
ligent servant  were  employed  by  the  same  master,  subject  to 
the  same  control,  and  performing  duties  for  the  same  general 
purpose,  although  not  engaged  in  the  same  particular  work, 
this  makes  them  fellow-servants,  and  exempts  the  master  from 
liability  for  the  acts  of  the  negligent  servant  According  to 
the  principle  of  the  foregoing  cases  and  those  referred  to 
therein,  the  facts  and  circumstances  of  the  instant  case  dearly 
show  that  the  defendant  had  committed  to  the  plaintiff  and 
the  electrician  who  had  charge  of  the  electric  lights  operative 
duties  which  pertained  to  the  customary  and  daily  prosecu- 
tion of  its  business,  and  they  were  thus  engaged  in  a  common 
employment 

Since  the  facts  of  the  case  are  without  dispute  upon  this 
question,  it  devolved  on  the  court  to  grant  defendant's  motion 
to  direct  a  verdict  in  appellant's  favor.  MacCarthy  v.  Whit- 
comb, supra. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  that  the  court  award  judgment  dis- 
missing the  complaint 

WiNsix)w,  C.  J.,  and  Bashfoed,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  January  28,  1908. 
Vou  134  —  21 
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Qadt,  Respondent,  vs.  Fidexitt  autd  Oasualty  Oompaht 
OF  Nbw  York,  Appellant. 

November  7, 1907— January  28, 1908. 

Aeddent  insurance:  Notice  of  injury  by  insured:  Same  by  beneficiary 
in  case  of  death:  "Immediate  notice:"  Knogoledgeof  beneficiary: 
Defenses:  **Buioide,  sane  or  insane :"*  Evidence  of  health  of  in- 
sured: Relevancy:  Warranty:  Accident:  **Local  diseased*  **Local 
alfection^  Burden  of  proof. 

1.  Sec.  1966— 49a,  Stats.  (Supp.  1906;  Laws  of  1901»  cIl.  236),  pro- 

hibiting any  accident  or  casualty  company  from  limiting  the 
time  for  an  insured  person  to  serve  notice  of  any  Injury  for 
which  he  is  entitled  to  make  a  claim  to  less  than  twenty  days, 
and  providing  that  a  memorandum  in  respect  to  the  matter 
shall  be  clearly  and  conspicuously  placed  on  the  face  of  the 
policy,  and  further  providing  that  a  specified  manner  of  service 
shall  be  sufficient,  does  not  relate  to  the  claim  of  a  beneficiary 
after  the  death  of  the  insured  person. 

2.  An  ineffective  attempt  to  comply  with  the  law  aforesaid  does  not 

extend  beyond  the  intent  so  as  to  relate  to  a  beneficiary,  un- 
less the  language  of  the  memorandum  is  unmistakably  to  the 
contrary. 

5.  The  word  "immediate,"  in  an  insurance  policy,  in  respect  to  giv- 

ing notice  of  any  accident  or  injury  for  which  a  claim  is  to  be 
made,  by  settled  judicial  construction  antedating  the  policy 
and  so  a  part  thereof,  means  as  soon  as  practicable  under  the 
circumstances  of  the  case,  in  the  absence  of  some  unmistakable 
limitation  to  the  contrary. 
4.  Under  the  foregoing  rule  service  of  notice  by  a  beneficiary  as 
soon  as  practicable  after  obtaining  knowledge  of  the  existence 
of  the  policy  is  sufficient 

6.  Evidence  of  the  state  of  health  of  an  insured  person  for  a  con- 

siderable period  of  time  prior  to  his  death,  where  it  is  claimed 
he  died  by  suicide,  is  proper  as  bearing  on  whether  the  de- 
ceased came  to  his  death  as  the  result  of  a  suicidal  intent 

6.  The  term  "death  by  suicide,  sane  or  insane,^  does  not  include 

death  by  the  act  of  the  assured  without  any  mental  purpose  of 
self-destruction. 

7.  If  one  in  a  fit  of  delirium  or  other  condition  of  Irresponsibility, 

without  intention  to  take  his  own  life,  does  some  act  from 
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which  his  death  ensues,  such  death  is  by  accident,  not  by  sni- 
cida 

S.  The  distinction  between  suicide  by  a  sane  person  and  suicide  by 
an  Insane  person,  within  the  meaning  of  a  policy  clause  "death 
iyy  suicide,  sane  or  Insane,"  lies  In  the  mental  capability  in  the 
one  case  and  the  absence  of  It  in  the  other  to  appreciate  the 
moral  nature  and  quality  of  the  purpose. 

9.  A  local  affection  is  not  a  local  disease  within  the  meaning  of  a 
warranty  in  a  policy  of  insurance,  unless  such  affection  has  suf- 
ficiently developed  to  have  some  bearing  on  the  general  health. 
10.  In  case  of  the  defense  of  death  by  suicide  being  Interposed  in 
an  action  on  a  life  insurance  policy,  the  burden  of  proof  is  on 
the  defendant  to  establish  such  defense. 
[Syllabus  by  Mahbhatj.,  J.] 

Appeai.  from  a  judgment  of  the  circuit  court  for  Wood 
county :  Chas.  M.  Wbbb,  Circuit  Judga    Affirmed, 

Action  to  recover  on  an  accident  insurance  policy. 

The  assured  came  to  his  death  March  30,  1904,  and  dur- 
ing the  life  of  the  policy.  The  plaintiff,  who  was  the  bene- 
ficiary, had  no  knowledge  of  the  existence  of  the  policy  till 
about  sixty  days  after  her  husband  died.  As  soon  as  she  ob- 
tained such  knowledge  she  complied  with  the  terms  of  the 
policy  respecting  notice  to  the  defendant  The  policy  ex- 
cepted from  the  risk  insured  against,  death  by  suicide,  sane 
or  insane.  There  was  a  warranty  that  the  assured  at  the  in- 
ception of  the  insurance  contract  was  in  a  sound  condition, 
mentally  and  physically,  and  that  he  was  not  then  and  had 
not  been  within  one  year  prior  thereto  afflicted  with  any  local 
or  constitutional  disease. 

The  complaint  was  in  the  usual  form. 

The  defendant  answered,  pleading  want  of  notice  of  the  ac- 
cident immediately  after  the  happening  thereof  as  required 
by  the  policy,  and  that  death  was  caused  by  an  event  not 
within  the  risk  insured  against,  to  wit,  death  by  suicide;  also 
breach  of  warranty,  in  that  at  the  time  the  policy  was  taken 
out  the  assured  was  afflicted  with  a  local  disease,  known  as 
stricture,  and  by  other  local  and  constitutional  diseases. 
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The  language  of  the  policy  material  to  the  case  is  as  fol- 
lows: 

"The  Fidelity  &  Castudty  Company  of  New  York  .  .  . 
does  insure  the  person  described  in  said  schedule  for  the  pe- 
riod of  one  year  from  .  .  .  the  day  this  contract  is  dated, 
against  disability  or  death  resulting  directly,  and  independ- 
ently of  aU  other  causes,  from  bodily  injuries  sustained 
through  external,  violent  and  accidental  means,  suicide  sane 
or  insane  not  included." 

"Immediate  written  notice  must  be  given  the  company  at 
New  York  of  any  accident  and  injury  for  which  a  claim  is  to 
be  made,  with  full  particulars  thereof,  and  full  name  and  ad- 
dress of  the  assured." 

"The  words  'immediate  notice'  as  used  in  this  policy  are 
to  be  construed  as  meaning  notice  deposited  by  registered  let- 
ter within  twenty  days  of  the  time  of  the  happening  of  the 
casualty  insured  against" 

The  assured  warranted  as  follows: 

"My  habits  of  life  are  correct  and  temperate,  and  I  am  in 
sound  condition  mentally  and  physically.  ...  I  have  not 
now  nor  have  I  had  during  the  past  year  any  local  or  constitu- 
tional disease." 

There  was  evidence  to  this  effect:  The  assured  complained 
of  having  a  stricture  in  October,  1902,  which  was  within  one 
year  prior  to  the  date  of  the  policy,  and  he  mentioned  the  mat- 
ter again  in  April  thereafter.  He  went  to  Hot  Springs  for 
his  health  in  February,  1904,  and  was  there  operated  on  for 
stricture.  After  remaining  at  Hot  Springs  for  about  a  month 
he  went  to  St  Joseph's  Hospital  at  that  place  for  treatment 
Before  going  there  he  was  low-spirited  and  his  thoughts  at 
times  were  on  the  subject  of  his  dying.  He  said  to  a  friend, 
in  effect,  that  he  did  not  believe  that  he  would  go  from  Hot 
Springs  alive.  During  this  period  he  was  well  enough  to  be 
up  and  about,  to  take  walks,  to  read  the  newspapers,  and  to 
visit  with  friends.  He  went  to  the  hospital  March  28,  1904, 
and  was  placed  in  charge  of  Sarah  J.  McElroy,  a  trained 
nurse.    On  the  day  mentioned  he  sent  for  an  attorney  to  draw 
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his  will,  which  was  done  tinder  his  dictation,  the  will  being 
regularly  executed  and  witnessed.  He  was  somewhat  deliri- 
ous the  nigtt  thereafter.  He  was  less  so  the  next  day,  but  not 
entirely  free  from  delirium.  The  next  day  the  nurse  was 
with  him,  except  about  an  hour  in  the  morning  and  for  a 
moment  or  two  prior  to  the  act  causing  his  deatL  He  was 
much  depressed  during  the  day  such  act  occurred.  He  lay  in 
bed  most  of  the  time,  occasionally  sighing.  On  one  occasion 
he  went  to  the  glass  and,  observing  his  face,  suggested  that  he 
needed  a  shave.  A  friend  stepped  to  his  bedside  and  spoke 
to  him,  and  at  noon  his  wife  did  so,  saying  "Good  bye,"  as 
she  was  going  to  dinner.  He  did  not  appear  to  notice  either 
of  them.  About  that  time  he  was  asked  what  he  would  have 
for  dinner.  He  replied,  "Not  anything,"  but  the  nurse  di- 
rected something  to  be  brought,  which  was  done.  He  ate  some 
ice  cream,  remarking  that  it  was  "mighty  good,  but  pretty 
sweet"  He  then  called  for  a  drink  of  hot  water.  The  nurse 
left  the  room  to  comply  with  such  request.  When  she  re- 
turned he  was  gone.  She  immediately  went  in  search  of  him. 
A  workman  informed  her  where  he  was,  pointing  to  an  open 
shaft,  which  extended  down  to  the  first  floor.  She  was  on  the 
fifth  floor  and  looking  down  she  saw  him  on  the  stone  floor 
at  the  bottom  of  the  shaft  She  reached  him  as  soon  as  prac- 
ticable and  found  both  his  feet  and  limbs  were  broken.  He 
died  in  about  three  minutes.  The  open  shaft  was  about  twelve 
feet  in  diameter.  Around  the  opening  on  the  fifth  floor  and 
on  each  floor  there  was  a  railing  about  thirty  inches  high. 
The  only  person  who  witnessed  Mr.  Cady's  movements  was 
Mary  Edwards.  She  saw  him  going  upstairs  in  a  night  robe 
from  the  first  floor.  He  passed  through  the  hall  of  what  was 
called  the  "old  building"  into  and  through  what  was  called 
the  "sun  parlor,"  leading  into  the  new  building.  She  called 
to  him.  He  was  going  very  rapidly.  Upon  her  calling  to  him 
he  quickened  his  pace  and  she  ran  after  him.  Upon  his  ar- 
riving at  the  railing  around  the  shaft  he  put  his  hands  thereon 
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and  leaped  over.  He  was  on  the  fifth  floor  and.  had  to  go  up 
two  flights  of  stairs  to  reach  it  It  was  light,  there  being  a 
skylight  in  the  room.  The  time  was  between  12  and  1  o'clock. 
Miss  Edwards  was  within  about  an  arm's  length  of  Mr.  Cady 
as  he  went  over  the  railing.  He  threw  himself  over,  as  she 
said. 

There  was  some  conflict  of  evidence  as  to  whether  the  as^ 
gured  was  afflicted  with  a  local  disease  at  the  time  of,  or  within 
one  year  prior  to,  the  issuance  of  the  policy. 

At  the  dose  of  the  evidence  defendant's  counsel  moved  for 
the  direction  of  a  verdict,  which  was  refused.  The  cause  was 
submitted  to  the  jury,  resulting  in  a  verdict  in  favor  of  the 
plaintiff. 

For  the  appellant  there  was  a  brief  by  FeOcer,  Stewart  <6 
McDonald,  and  oral  argument  by  F.  C.  Stewart. 

Eor  the  respondent  there  was  a  brief  by  Barbers  £  Beg- 
linger,  and  oral  argument  by  Charles  Barber  and  Fred  Beg- 
linger. 

The  following  opinion  was  filed  November  26,  1907: 

Mabshall,  J.  Did  the  court  err  in  not  granting  the  mo- 
tion for  a  nonsuit,  because  there  was  a  delay  of  some  sixty 
days  in  giving  notice  to  the  company,  notwithstanding  the 
memorandum  on  the  policy  that  "the  words  ^immediate  no- 
tice' as  used  in  the  jxxlicy  are  to  be  construed  as  meaning  no- 
tice deposited  by  registered  letter  within  twenty  days  of  the 
time  of  the  happening  of  the  casualty  insured  against,"  and 
sec.  1966 — i9a.  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  235), 
providing  that  "the  time  for  the  service  of  any  notice  of  in- 
jury that  may  be  required  of  the  person  insured"  shall  not  be 
limited  "to  a  less  period  of  time  than  twenty  full,  calendar 
days;"  "the  time,  not  less  than  twenty  full,  calendar  days, 
that  may  be  required  of  any  insured  person  for  serving  a  no- 
tice of  injury  .  .  .  shall  be  clearly  and  conspicuously  writ- 
ten or  printed  upon  the  face  of"  the  policy,  and  that  "the  de- 
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posit  in  any  postoffice  by  any  insured  person,  his  agent  or  at- 
torney, of  a  registered,  postage  prepaid  letter,  containing  the 
proper  notice  of  injury  at  any  time  within  twenty  full,  calen- 
dar days  after  the  injury  received  by  the  assured,  properly 
addressed  to  the  company  .  .  .  issuing  the  .  .  .  policy  shall 
be  a  lawful  and  sufficient  service  of  any  notice  of  injury  that 
may  be  required  V^ 

It  is  conceded  that  the  memorandum  on  the  policy  in  ques- 
tion was  placed  there  for  the  purpose  of  complying  with  the 
law  aforesaid,  yet  it  does  not  follow  such  law  in  letter  or 
spirit  The  statute  precludes  requiring  the  insured  person 
from  being  limited  to  less  than  twenty  days  for  serving  notice 
of  his  injury,  and  provides  that  it  may  be  served  within  the 
time  limited  by  registered  letter.  The  memorandum  on  the 
policy  provides  that  the  only  means  of  serving  notice  shall  be 
by  registered  letter,  and  instead  of  plainly  providing  for  a 
period  for  making  such  service  of  not  less  than  twenty  days 
by  express  language  to  that  effect,  it  does  so  by  attempting  to 
contractually  construe  the  word  "immediate."  Obviously, 
we  think  the  service  referred  to  in  the  memorandum  is  the 
one  mentioned  in  the  law,  which  relates  to  a  claim  by  the 
person  insured,  not  to  a  claim  by  a  beneficiary  after  his  death. 
That  might  not  be  entirely  clear  looking  at  the  memorandum 
itself,  but  it  is  when  such  memorandum  is  regarded  as  an  at- 
tempt to  comply  with  the  law  making  it  unlawful  to  limit  the 
time  for  an  assured  person  under  a  policy  like  the  one  in 
question  to  give  notice  of  his  injury  to  less  than  twenty  days. 

It  is  the  opinion  of  the  court  that  the  statute  does  not  refer 
to  a  death  claim  made  by  a  beneficiary,  as  in  this  case.  It 
treats  from  beginning  to  end  of  situations  where  the  assured, 
himself,  has  a  claim  which  he,  personally,  proposes  to  enforce. 

It  follows  that  whether  the  notice  in  this  case,  served  by 
the  b^ieficiary  substantially  as  soon  as  she  knew  of  the  ex- 
istence of  the  policy,  was  seasonably  served,  notwithstanding 
the  language  of  the  contract  that  "immediate  written  notice 
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must  be  given  the  company  of  any  accident  and  injury  for 
which  a  claim  is  to  be  made,"  eta,  ifi  not  affected  by  the 
memorandum  or  the  law  referred  to. 

As  held  in  Comstoch  v.  Fraternal  Ace.  Asso.  116  Wis. 
382,  93  ]Sr.  W.  22,  the  contract  as  the  parties  made  it  must 
prevail,  and  what  that  contract  was  must  be  determined 
within  the  reasonable  meaning  of  the  language  which  they 
used  under  all  the  circumstances.  The  court  cannot^  legiti- 
mately, arbitrarily  add  a  stipulation  to  the  contract  which  the 
parties  did  not  intend  to  have  in  effect  embodied  therein, 
merely  for  the  purpose  of  preventing  hardship  to  some  party 
concerned.  If  it  were  an  original  proposition  it  would  be 
difficult,  if  not  impossible,  to  so  change  by  construction  the 
literal  meaning  of  the  word  "immediate"  as  used  in  the  policy 
BO  as  to  postpone  the  time  for  giving  notice  till  it  was  pos- 
sible under  all  the  circmnstances  to  do  so,  but  in  view  of  the 
state  of  the  law  at  the  time  the  contract  was  maxie  there  is  no 
serious  difficulty  in  respect  thereto.  It  was  then  well  settled 
that  in  case  of  the  person  required  to  give  notice  not  being 
able  to  do  so  from  any  cause,  compliance  with  the  requirement 
as  to  notice  is  sufficient  if  notice  be  given  as  soon  as  praxjtica- 
ble  after  the  disability  is  removed,  unless  there  is  some  im.- 
mistakable  stipulation  in  the  policy  to  the  contrary.  That  is 
the  effect  of  Comstoch  v.  Fraternal  Ace.  Asso.,  supra,  follow- 
ing Kentzler  v.  Am.  Mvi.  Ace.  Asso.  88  Wis.  589,  60  N.  W. 
1002,  and  Foster  v.  Fidelity  &  C.  Co.  99  Wis.  447,  75  K  W. 
69.  As  said  in  effect  in  the  Comstoch  Case,  when  the  contract 
was  made  the  language  in  question,  as  judicially  construed, 
did  not  require  notice  to  be  given  in  advance  of  its  being  pos- 
sible to  do  so  under  the  circumstances  of  the  case,  and,  there- 
fore, such  language  must  be  presumed  to  have  been  used  in 
making  the  contract  in  that  sense.  The  reasoning  leading  up 
thereto  need  not  be  repeated  here.  That  the  rule  adopted  ap- 
plies in  case  of  a  beneficiary  who  fails  to  give  notice  of  the 
injury  and  death  of  the  assured  till  the  lapse  of  considerable 
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time  thereafter  because  of  ignoranoe  of  the  etxisteuee  of  the . 
policy,  without  fault  on  the  part  of  such  beneficiary,  is 
grounded  in  reason  and  supported  by  authorities  as  the  cita- 
tions called  to  the  attention  of  the  court  by  respondent's  coun- 
sel amply  show.  Provident  L.  Ins.  &  Inv.  Co.  v.  Baum,  29 
Ini  236 ;  McElroy  v.  John  Hancock  Mut.  L.  Ins.  Co.  88  Md. 
187,  41  Aa  112 ;  Solomon  v.  CcmtinerUdl  F.  Ins.  Co.  160 
N.  Y.  595,  65  N.  E.  279;  Trippe  v.  Provident  Fund  Sac. 
140  N.  T.  23,  85  N.  E.  316. 

In  McElroy  v.  John  Hancock  Mvi.  L.  Ins.  Co.,  supra,  this 
view  expressed  by  counsel  was  fully  adopted  by  the  court: 

^^The  tendency  of  the  courts  has  invariably  been  to  take  all 
the  facts  and  circumstances  of  the  case  into  consideration, 
and  if  it  appears  that  the  beneficiary  has  been  ignorant  of  the 
death,  or  of  the  existence  of  the  policy,  the  time  has  always 
been  held  to  date  from  the  acquisition  of  such  knowledge," 
citing  Kentzler  v.  Am.  Mvi.  Ace.  Asso.  88  Wis.  589,  60  N. 
W.  1002,  as  a  leading  case,  with  others. 

In  Foster  v.  Fidelity  dc  C.  Co.,  supra,  this  court  said  in  re- 
spect to  language  identical  to  that  under  consideration : 

"The  word  immediate,'  in  this  connection,  means  such  con- 
yenient  time  as  was  reasonably  necessary  under  the  circum- 
stances to  do  the  thing  required." 

It  follows  from  what  has  been  said  that  the  court  did 
not  err  in  denying  the  motion  for  a  nonsuit  because  of  non- 
compliance with  the  policy  on  the  subject  of  notice. 

Error  is  assigned  because  the  court  admitted  evidence  as 
to  what  kind  of  a  fever  Mr.  Cady  was  afflicted  with  prior  to 
his  death,  and  as  to  whether  he  was  in  his  right  mind  when 
he  left  the  room.  The  evidence  was  not  prejudicial  since  it 
was  conceded  that  if  he  committed  suicide,  sane  or  insane, 
there  could  be  no  recovery.  Moreover,  we  are  unable  to  see 
why  the  evidence  was  not  proper  as  bearing  on  the  question  of 
whether  there  was  a  suicidal  intent  on  the  part  of  Mr.  Cady 
at  the  time  he  committed  the  act  causing  his  death,  which  in- 
tent was  necessary  to  suicide,  as  will  be  hereafter  seen. 
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The  court  refused  to  give  this  instructioii  asked  by  appel- 
lant's counsel: 

"It  is  immaterial  whether  Erank  A.  Oady  was  delirious 
or  not  a;t  the  time  immediately  preceding  his  death  and  at  the 
time  he  went  over  the  railing,  if  his  act  in  going  over  the  rail- 
ing was  volimtary  on  his  part — that  is,  that  he  intended  to 
throw  himself  over  the  railing  in  the  manner  as  shown  by  the 
evidence,'' — 

but  instructed  the  jury  in  substance  that  suicide,  sane  or  in- 
sane, involved  an  executed  purpose  to  take  one's  own  life,  and 
that  if  Cady  went  over  the  railing  pursuant  to  a  design  to  take 
his  own  life  he  died  by  suicide,  but  if  when  he  committed  the 
act,  though  it  was. voluntary  and  involved  cajelessness,  if  it 
was  not  with  a  conscious  purpose  to  take  his  life ;  if  by  rea- 
son of  his  mental  condition  he  did  not  appreciate  the  physical 
nature  of  the  surroundings  and  consequences  of  his  act  and 
intend  to  take  his  life,  the  result  was  not  suicide  within  the 
meaning  of  the  policy. 

Whether  the  court  committed  error  in  refusing  the  re- 
quested instruction  and  instructing  the  jury  as  indicated  is 
ruled  by  Pierce  v.  Travelers'  L.  Ins.  Co.  34  Wis.  389.  The 
position  which  the  court  there  took  in  respect  to  the  meaning 
of  a  clause  in  a  policy  of  insurance  substantially  like  the 
one  in  question  is  unmistakable,  and  has  not  been  departed 
from  by  any  subsequent  decision.  ^ 

The  effect  of  the  decision  above  referred  to  is  that  if  one 
takes  poison  by  mistake,  or  steps  into  an  elevator  shaft,  not 
having  in  mind  for  the  time  being  its  existence,  or  falls  from 
a  window  or  any  place  involving  danger  while  walking  in  his 
sleep  or  flying  from  imaginary  danger,  he  not  having  any 
mental  purpose  of  self-destruction,  and  death  ensues,  such  re- 
sult is  accidental  The  court  said,  in  effect,  that  death  result- 
ing from  an  act  committed  under  the  influence  of  delirium, 
as  by  one  who  in  a  paroxysm  of  fear  precipitates  himself  from 
a  window,  or  having  been  bled  removes  the  bandage,  or  takes 
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poison  by  mistake  and  death  ensues,  never  received  nor  de- 
served the  name  "suicide"  and  is  not  within  the  meaning  of 
the  language  "death  by  suicide,  felonious  or  otherwise,  sane 
or  insane."  Such  language  does  not  include  an  act  of  self- 
destruction  resulting  in  death  whether  intentional  or  not,  un- 
accompanied by  a  purpose  to  effect  death,  with  the  absence  of 
all  design  to  take  life. 

The  conclusion  reached  by  the  court  in  the  Pierce  Case  is 
thus  stated,  referring  to  the  language  above  quoted: 

"The  condition  here  relieves  the  company  from  liability 
only  where  the  self-destruction  was  intentional,  or  committed 
by  a  party  who  was  conscious  ...  of  its  direct  and  imme- 
diate consequences,  though  the  act  may  have  been  unaccom- 
panied by  any  criminal  or  felonious  intent  or  purpose." 

The  opinion  of  the  court,  as  epitomized  in  the  syllabus  and 
as  since  understood  here  and  elsewhere,  is  as  follows : 

"The  words  include  every  case  in  which  the  insured  kills 
himself  by  a  voluntary  act,  the  natural,  ordinary,  and  direct 
tendency  of  which  is  to  produce  death,  and  the  physical  con- 
sequences of  which  he  has  a  sufficient  mental  capacity  to  fore- 
see— in  other  words,  every  case  of  intentional  self-destruc- 
tion," and  not  "cases  of  unintentional  or  accidental  death, 
though  brought  about  by  the  act  of  the  deceased  involving 
negligence  or  carelessness." 

Thus  it  will  be  seen  that  the  court  held  the  distinction  be- 
tween suicide  by  a  sane  person  and  suicide  by  an  insane  per- 
son lies  in  the  mental  capability  of  imderstanding  and  ap- 
preciating the  moral  nature  and  quality  of  the  purpose.  That 
is  made  very  dear  by  this  language  from  the  early  case  of 
Borradaile  v.  Hunter,  5  Man.  &  Gr.  639,  which  was  quoted 
and  indorsed: 

It  was  enough  that  it  was  "the  voluntary  and  wilful  act  of 
a  man  having  at  the  time  sufficient  powers  of  mind  and  reason 
to  understand  the  physical  nature  and  consequences  of  such 
an  act,  and  having  at  the  time  a  purpose  and  intention  to  cause 
his  own  deatih  by  that  act ;  and  that  the  question,  whether  at 
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the  time  he  was  capable  of  understanding  and  appreciating 
the  moral  nature  and  quality  of  his  purpose,  was  not  relevant 
to  the  inquiry,  further  than  as  it  might  help  to  illustrate  the 
extent  of  his  capacity  to  understand  fiie  physical  character  of 
the  act  itself.  *' 

The  doctrine  announced  as  aforesaid  has  since  been  recog- 
nized in  a  number  of  cases.  Karow  v.  ConttnenicH  Ins.  Co. 
57  Wis.  67,  68,  15  K  W.  27;  Scheiderer  v.  Travelers*  Ins. 
Co.  58  Wis.  13,  16  K  W.  47;  Bachmeyer  v.  Mut.  B.  F.  L. 
As80.  87  Wis.  325,  58  K  W.  399 ;  Fey  v.  I.  0.  0.  F.  Mut. 
L.  Ins.  Soc.  120  Wis.  358,  98  K  W.  206;  Bohloff  v.  Aid 
Asso.  130  Wis.  61, 109  K  W.  989.  It  is  adopted  in  2  Bacon, 
Ben.  Soc  (3d  ed.)  at  sec  336,  where  many  cases  are  cited, 
all  to  the  eflfect  that  suicide  by  an  insane  man  involves  a  sui- 
cidal intent 

The  foregoing  seems  to  fully  justify  the  court's  instruction 
and  the  refusal  of  the  one  requested  by  appellant's  coimsel. 
The  rule  governing  the  subject  is  so  firmly  intrenched  in  our 
own  decisions  that  it  does  not  seem  advisable  to  go  elsewhere 
for  authorities. 

Appellant's  counsel  requested  the  court  to  instruct  the  jury 
that  if  Mr.  Cady  had  an  organic  stricture  at  the  time  he  took 
out  the  policy  of  insurance,  or  at  any  time  during  one  year 
prior  thereto,  he  had  a  local  disease  within  the  meaning  of 
the  policy.  The  court  gave  the  instruction  coupled  with  an 
explanation  and  instructions  in  the  general  charge  to  the  effect 
that  if  Mr.  Cady  had  an  organic  stricture  it  did  not  constitute 
a  local  disease  within  the  meaning  of  the  policy  unless  the 
affection  was  so  far  developed  and  had  become  so  serious  as  to 
have  some  bearing  upon  his  general  health. 

Voicing  the  opinion  of  the  court,  but  not  entirely  my  own 
views,  it  is  considered  that  the  meaning  of  the  term  "local 
disease"  as  used  in  the  policy  was  correctly  given  to  the  jury. 
The  parties  to  the  contract  must  have  intended  to  use  the  term 
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'Qocal  disease"  so  as  not  to  bind  the  assured  tmreasonably. 
Absurd  results  are  always  regarded  as  not  within  the  contem- 
plation of  parties  to  a  contract  at  the  time  of  reducing  the 
same  to  writing  where  their  words  in  any  reasonable  view  will 
admit  of  a  construction  making  the  agreement  reasonable. 
It  is  considered  that  an  affection  even  though  curable  only  by 
medical  or  surgical  treatment,  but  nevertheless  readily  reme- 
diable and  so  not  necessarily  tending  to  shorten  life,  before  it 
has  become  so  far  developed  as  to  have  some  bearing  m  proB- 
senti  upon  the  general  health,  is  not  a  disease  as  one  would  or- 
dinarily understand  that  term,  and  that  to  go  further  and 
give  to  such  term,  as  urged,  in  the  contract  in  question,  its 
technical  meaning  would  be  going  too  far.  Parties  are  sup- 
posed, generally  speaking,  in  making  their  contracts  to  use 
words  in  their  common  ordinary  sense,  and  that  assumption 
should  prevail  in  the  absence  of  some  reasonably  clear  indica- 
tion to  the  contrary.  2  Parsons,  Cont  (9th  ed.)  501.  It  is 
believed  by  the  court  that  the  conclusion  reached  is  in  har- 
mony with  the  decided  cases,  notwithstanding  there  has  been 
no  adjudication  of  the  matter,  so  far  as  we  are  advised,  on 
facts  the  same  or  very  similar  to  those  here  involved.  Bacon 
V.  U.  S.  Mut.  Ace.  Asso.  123  N.  Y.  304,  25  N.  E.  399;  Life 
Ins.  Co.  V.  Frwncisco,  17  Wall.  672,  680 ;  Rand  v.  Life  Assur. 
Soc.  97  Tenn.  291,  37  S.  W.  7 ;  Meyer  v.  Fidelity  &  Cos.  Co. 
96  Iowa,  378,  65  N.  W.  328. 

Complaint  is  made  because  the  court  instructed  the  jury 
that  the  burden  was  upon  the  defendant  to  affirmatively  es- 
tablish its  claim  that  Mr.  Cady  died  by  suicide.  That  is  ruled 
in  respondent's  favor  by  Rohloff  v.  Aid  Asso.  130  Wis.  61, 
70,  109  K  W.  989,  992,  where  the  following  instruction  was 
approved : 

"iTh©  presumption  of  law  is  against  the  commission  of  sui- 
cide, and  the  defendant  must  first  overcome  this  presumption 
in  law  against  suicide,  and  establish  the  fact  of  suicide  by  a 
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preponderance  of  evidence,  and  in  the  absence  of  such  proof 
youmufltanswer  the  question  submitted  to  you  by  *No;'  .  .  . 
but  this  presumption  may  be  rebutted  by  proof,  and  ...  the 
burden  is  on  the  defendant  to  rebut  that  presumption  and 
satisfy  you  by  the  evidence  that  the  cause  of  death  was  sui- 
cide.'' 

It  should  be  said  in  this  connection,  the  court  realizes  that 
there  are  authorities  elsewhere  out  of  harmony  with  the  for^ 
going  approved  instruction. 

The  only  other  point  which  needs  special  mention  is  that 
the  court  erred  in  failing  to  direct  a  verdict  for  the  defendant, 
and,  so  failing,  in  not  setting  the  verdict  aside  as  contrary  to 
the  evidence  and  granting  a  new  trial 

It  is  strenuously  urged  that  the  evidence  will  not  reason- 
ably admit  of  any  other  inference  than  that  Mr.  Cady  inten- 
tionally jumped,  or  threw  himself,  into  the  shaft  to  take  his 
life.  It  is  the  opinion  of  the  court  that  reasonable  minds 
might  reasonably  differ  on  that  question  in  view  of  the  law 
as  heretofore  declared.  It  does  not  appear  that  Mr.  Cady  had 
ever  been  in  that  part  of  the  building  where  he  went  to  his 
death  prior  to  the  occasion  in  question.  There  is  evidence 
tending  to  show  that  he  might  probably  have  left  his  room 
in  a  state  of  delirium  and  continued  in  such  condition  to  the 
instant  of  the  fatal  act,  not  realizing  what  he  was  doing. 
There  is  evidence  tending  to  prove  that  when  he  ran  to  the 
side  of  the  shaft  he  was  in  a  state  of  alarm  and  was  fleeing 
from  some  fancied  danger,  and  that  a  person  in  a  delirious 
state  is  liable  to  do  things  dangerous  to  his  own  life  or  the 
lives  of  others  under  a  misapprehension  of  what  he  is  doing 
and  its  consequences.  On  the  whole,  there  is  room  for  belief 
that  when  Mr.  Cady  went  over  the  railing  he  did  not  appre- 
ciate that  he  was  going  into  the  shaft;  that  he  was  not  con- 
scious of  the  nature  of  his  act  and  have  in  mind  any  idea 
of  self-destruction,  which,  as  we  have  seen,  is  essential  to 
suicide  even  of  an  insane  person — one  so  bereft  of  reason 
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as  to  be  incapable  ^^of  imderstandiiig  and  appreciating  the 
moral  nature  and  quality  of  his  purpoea" 
By  the  Court. — ^The  judgment  is  affirmed. 

Wiir8ix>w^  0.  J.,  and  Bashvosd,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  January  S8,  1908* 


Stat%  Bespondent^  vs.  Wiscoksin  Txlkphokx  CoMPAirry 

Appellant. 

Navemher  8,  1907-^anuary  28,  1908. 

AppefU  and  error:  Decisions  reviewable:  Appealable  orders:  Attor- 
neys: Denial  of  motion  to  exclude  private  attorney  from  par- 
ticipation  in  suit  by  state:  Special  proceedings. 

1.  In  an  action  by  the  state  to  recoTer  a  penalty  It  appeared,  among 
other  things,  that  an  attorney,  privately  employed,  with  the 
consent  of  the  attorney  general,  appeared  as  an  attorney  for 
the  state  in  proceedings  for  the  examination  of  defendant's  of- 
ficers before  trial  under  sec  4096,  Stats.  (1898).  On  objection 
raised  by  formal  petition,  praying  that  such  attorney  be  ex- 
cluded from  participating  in  the  litigation,  and  answer  thereto, 
followed  by  a  trial  resulting  in  formal  findings,  the  court  by 
formal  order  denied  the  motion,  and  defendant  appealed  from 
such  order.    Held: 

(1)  The  character  of  the  proceeding  in  question  was  not 
changed  by  the  mere  formal  manner  in  which  the  issues  were 
presented. 

(2)  The  proceeding  in  quefftion  was  in  effect  a  mere  objec- 
tion supported  by  proof,  and  the  order  was  in  effect  a  mere 
ruling  upon  such  objection. 

(3)  The  proceeding  in  question  being  in  and  by  a  party  to 
the  action  and  for  relief  obtainable,  if  relief  should  be  granted, 
by  an  ordinary  pbjection  or  motion,  it  was  not  a  special  pro- 
ceeding regardless  of  the  unusual  situation  presented. 

(4)  The  order  terminating  the  proceeding  in  question  was 
not  appealable. 
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2.  A  special  proceeding  is  one  either  entirely  outside  of  an  action, 
as  a  proceeding  for  contempt  or  to  condemn  land,  or  one  merely 
connected  with  an  action,  as  a  proceeding  by  one  not  a  iMurty  to 
an  action  to  be  made  such. 

Appeai,  from  an  order  of  tbe  circuit  oourt  for  Dane  oonnty : 
J.  C.  LuDWiG,  Jndge.     Dismissed, 

An  action  was  commenced  against  defendant  to  recover 
$600  for  an  alleged  violation  of  sec  17dla — 1,  Stats.  (Snpp. 
1906 ;  Laws  of  1905,  ch.  389),  providing  for  a  forfeiture  for 
discriminating  between  localities  of  the  same  class  as  to  tele- 
phone exchange  rates. 

The  complaint  contains  a  statement  of  facts  appropriate  to 
the  case. 

The  answer  put  in  issue  all  allegations  as  to  the  defendant's 
having  made  any  discriminating  rates  and  raised  the  question 
of  the  constitutionality  of  the  law. 

After  issue  joined,  proceedings  were  conmienced  for  an  ex- 
amination of  the  officers  of  the  defendant  under  sea  4096, 
Stats.  (1898),  the  attorney  general,  James  G.  Flanders,  and 
F.  0.  Grant  appearing  as  attorneys  for  the  plaintiff.  There- 
upon the  defendant  on  a  petition  setting  forth,  among  other 
things,  that  attorneys  Grant  and  Flanders  were  employed  by 
rival  telephone  companies  to  prosecute  the  action  in  their  pri- 
vate interests  aud  to  participate  in  the  examination  under 
sec.  4096  with  a  view  of  obtaining  information  for  private 
use,  moved  the  court  for  an  order  excluding  all  privately  em- 
ployed attorneys  from  participating  in  the  litigation  on  the 
part  of  the  plaintiff. 

The  plaintiff  replied  to  the  petition  to  this  effect:  Mr. 
Grant  is  not  to  participate  as  attorney  in  the  proceedings  in 
the  action.  Mr.  Flanders  is  to  participate  under  employment 
by  the  Milwaukee  Independent  Telephone  Company,  an  al- 
leged rival  of  the  defendant  He  was  employed  by  such  in- 
dependent company  specially  to  assist  in  establishing  the  con- 
stitutionality of  the  law.     His  appearance  as  attorney  for  the 
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state  is  at  tlie  request,  and  by  consent,  of  the  plaintiff's  attor- 
neya  The  action  is  prosecuted  and  the  examination  sought 
in  good  faith  and  for  the  sole  purpose  of  vindicating  the  law. 

A  hearing  was  had  before  the  court,  evidence  being  taken 
in  support  of,  and  in  opposition  to,  the  motion,  resulting  in 
a  decision  denying  such  motion  upon  these  grounds^  as  speci- 
fied in  the  form  of  finding  substantially  as  in  case  of  the  de- 
termination of  an  action  tried  before  the  court 

The  action  was  commenced  on  information  furnished  by 
F.  C.  Grant  H.  D.  Critchfield,  an  officer  of  the  Milwaukee 
Independent  Telephone  Company,  which  was  interested  in 
obtaining  from  the  common  council  of  the  city  of  Milwaukee 
an  ordinance  in  regard  to  using  its  streets  for  telephone  pur- 
poses, being  informed  of  the  proposed  examination  under 
sec.  4096,  employed  James  G.  Flanders  to  assist  the  attorney 
general,  intending  to  use  the  testimony  which  might  be  pro- 
cured in  aid  of  obtaining  the  privilege  aforesaid,  and  to  as- 
sist in  establishing  the  validity  of  the  law  under  which  the 
action  was  brought  The  attorney  general  had  no  knowledge 
when  Mr,  Flanders  came  into  the  case  that  his  employer  in- 
tended to  use  the  information  that  might  be  obtained  on  the 
examination  imder  sea  4096  for  its  private  benefit  Mr. 
Flanders'  employer  and  all  other  independent  telephone  com- 
panies mentioned  in  defendant's  petition  axe  interested  in  the 
question  of  whether  the  law  aforesaid  is  valid.  Mr.  Flanders 
was  employed  with  the  knowledge  and  consent  of  the  attorney 
general  by,  and  wholly  at  the  expense  of,  the  Milwaukee  Inde- 
pendent Telephone  Company.  The  action  was  not  instituted 
and  is  not  being  prosecuted  nor  the  examination  sought  under 
sec.  4096  for  any  other  purpose  than  that  of  collecting  the 
penalty  for  violating  the  aforesaid  law  and  to  establish  the 
constitutionality  of  such  law.  Under  the  circumstances  the 
said  Milwaukee  Independent  Telephone  Company  had  a  right 
to  employ  counsel  at  its  own  expense  to  assist  the  attorney  gen- 
eral. 
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A  formal  order  was  entered  in  the  action  in  accordance 
with  the  aforesaid  decision,  from  wjiich  this  appeal  was  taken. 

Eor  the  appellant  there  were  briefs  by  MUler,  Mack  <& 
Fairchild,  attorneys,  and  Charles  Qua/rles,  of  counsel,  and 
oral  argument  by  E.  8.  Mack.  They  contended,  inter  alia, 
that  the  participation  of  private  persons  for  their  private  ends 
in  this  suit  is  maintenance,  and  the  issuance  of  the  subpoena 
for  an  examination  to  be  conducted  by  them  was  an  abuse  of 
process.  Andrews  v.  Thayer,  30  Wis.  228,  233 ;  ThaUhimer 
V.  Brinckerhoff,  3  Cow.  623,  648 ;  OUbert-Amold  L.  Co.  v. 
O'Hare,  93  Wis.  194,  200;  Barker  v.  Barker,  14  Wis.  131. 
The  evils  of  improper  interference  in  this  action  by  the  pri- 
vate persons  for  their  own  ends  are  increased  by  the  f axjt  that 
the  position  of  the  prosecutor  in  this  action  is  jtui^judicial. 
Biemel  v.  State,  71  Wis.  444;  French  v.  State,  93  Wis.  326 ; 
State  ex  rel.  Dvrner  v.  Huegin,  110  Wis.  189 ;  State  v.  ZUlr 
numn,  121  Wis.  472;  State  v.  Srmth,  52  Wis.  134.  The 
participation  of  the  privately  employed  counsel  here  would 
be  illegal  as  a  delegation  of  public  authority  to  an  individual 
for  a  consideration.  Shelby  v.  Miller,  114  Wis.  660 ;  U.  S. 
V.  San  Jacinto  Tin  Co.  125  U.  S.  273 ;  Attorney  General  v. 
Sheffield  O.  C.  Co.  3  De  Gex,  MacN.  &  G.  304.  The  peti- 
tioner adopted  the  proper  procedure  in  applying  to  exclude 
the  privately  employed  counsel.  Miles  v.  Mvi.  B.  F.  L.  Asso. 
108  Wis.  421,  434 ;  Barker  v.  Barker,  14  Wis.  131 ;  Davies  v. 
Stowell,  78  Wis.  334;  Kelly  v.  KeUy,  86  Wis.  170;  U.  S.  v. 
Milwavkee  R.  T.  Co.  145  Fed.  1007.  The  order  is  appeal- 
abla  Witter  v.  Lyon,  34  Wis.  564 ;  Ernst  v.  Steamer  Brook- 
lyn, 24  Wis.  616 ;  Deuster  v.  Zillmer,  119  Wis.  402 ;  Carney 
V.  Oleissner,  62  Wis.  493 ;  Morgan  v.  Holladay,  38  K  T. 
Super.  Ct  117 ;  Hopton  v.  Swan,  50  Miss.  545 ;  Loomis  v. 
Laaie,  29  Pa.  St  242 ;  8  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
28,  29 ;  Jones  v.  Walker,  22  Wis.  220 ;  Allard  v.  Smith,  97 
Wis.  534 ;  Ellinger  v.  Equitable  L.  As9wr.  Soc.  125  Wia  643 ; 
Security  Bank  v.  Nat.  Bank,  4  Thomp.  &  C.  518 ;  Murphy  v. 
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Weil,  86  Wis.  643.  The  pennitting  of  an  examination  in  this 
case  would  be  a  denial  of  the  petitioner's  rights  under  the  con- 
stitution of  Wisconsin  and  the  constitution  of  the  United' 
States.  Boyd  v.  U.  8.  116  U.  S.  616;  Hale  v.  HenJcel  201 
TJ.  S.  4:3;  In  re  Jefferson,  96  Fed.  826 ;  Pemwyer  v.  Neff,  95 
U.  S.  714 ;  Murray's  Lessee  v.  Hobohen  L.  ^  I.  Co.  18  How. 
272 ;  Eurtado  v.  California,  110  U.  S.  516 ;  Maxwell  v.  Dow, 
176  U.  S.  581 ;  ^Yest  v.  State,  1  Wis.  209,  233. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Oen- 
eral  and  Russell  Jackson,  deputy  attorney  general,  and  oral 
argument  by  Mr.  Jackson.  They  contended,  inter  alia,  that 
the  order  was  not  appealable.  Bossiter  v.  Mtna  L.  Ins.  Co. 
96  Wis.  466;  Nolle  v.  Btrachen,  32  Wis.  314;  Pamudee  v. 
Wheeler,  32  Wis.  429 ;  Peeper  v.  Peeper,  53  Wis.  507 ;  May- 
nard  v.  Greenfield,  103  Wis.  670;  Flannigan  v.  Lindgren, 
122  Wis.  445.  It  is  not  maintenance  to  employ  counsel  in  an 
action  where  the  party  so  employing  counsel  has  an  interest 
in  the  question  at  issue  or  even  a  hona  fide  belief  that  he  has 
an  interest.  Alla/rd  v.  Lamirand&,  29  Wis.  502 ;  Barker  v. 
Barker,  14  Wis.  131 ;  Andrews  v.  Thayer,  30  Wis.  228 ;  Bree- 
den  V.  FrankfoH  M.,  A.  &  P.  O.  Ins.  Co.  (Mo.)  85  S.  W. 
930 ;  Davies  v.  Slowell,  78  Wis.  334;  Williams  v.  Fowle,  132 
Mass.  385,  389 ;  Gilbert- Arnold  L.  Co.  v.  O'Eare,  93  Wis. 
194 ;  Millard  v.  Richland  Co.  13  111.  App.  527 ;  Goodspeed  v. 
Fuller,  46  Me.  141 ;  Comm.  v.  Dupuy,  1  Brightly,  44.  This 
action  is  civil  in  its  character  and  the  attorney  general  has  an 
unquestionable  right  to  have  privately  employed  counsel  to 
assist  him  if  he  desires.  Oshkosh  v.  Schwartz,  55  Wis.  483 ; 
State  V.  Smith,  52  Wis.  134;  State  v.  Eayden,  32  Wis.  663; 
Platteville  v.  Bell,  43  Wis.  488 ;  State  v.  Grove,  77  Wis.  448 ; 
Chafin  V.  Waukesha  Co.  62  Wis.  463 ;  State  v.  Zillnumn,  121 
Wis.  472;  Biemel  v.  State,  71  Wis.  444;  Charlesworth  v. 
Tinker,  18  Wis.  633;  BaHell  v.  State,  106  Wis.  342;  Mc- 
Curdy  v.  N.  Y.  L.  Ins.  Co.  115  Mich.  20 ;  People  ex  rel.  Lentz 
V.  Gray,  49  Him,  465 ;  State  ex  rel.  Dumer  v.  Euegin,  110 
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Wis.  189.  In  this  case  there  is  no  delegation  of  authority. 
Shelby  v.  Miller,  114  Wis.  660 ;  TJ,  8.  v.  San  Jacinto  Tin  Co. 
125  U.  S.  273 ;  State  ex  rel  AWy  Qen.  v.  Oleason,  12  Fla. 
190;  People  ex  rel.  Woodward  v.  Bosendale,  142  N.  Y.  26; 
People  ex  rel  Peabody  v.  Att'y  Oen.  22  Barb.  114;  Oilbert- 
son  V.  Fuller,  40  Minn.  413. 

The  following  opinion  was  £Qed  November  26, 1907 : 

Mahshaix,  J.  The  point  is  made  that  the  order  is  not  ap- 
pealable. The  only  ground  upon  which  the  contrary  is  main- 
tained is  that  the  order  terminates  a  special  proceeding. 

If  appellant's  contention  be  sound  then  there  may  be  a  great 
many  mere  proceedings  in  the  course  of  an  action  given  the 
character  of  special  proceedings  so  that  an  appeal  wdll  lie 
from  the  final  determination  thereof,  such  as  a  motion  in  the 
action  for  a  change  of  venue  or  for  security  for  costs,  or  to 
strike  out  part  of  an  answer  or  complaint  for  some  cause,  or 
for  a  continuance  or  to  suppress  a  deposition  or  to  prevent 
an  attorney  coming  into  a  case  and  controlling  it  without  being 
regularly  substituted,  no  one  of  which  motions  would  be 
claimed,  we  assume,  to  bo  a  legitimate  foxmdation  for  an  ap- 
pealable order. 

Obviously  the  character  of  the  proceeding  in  question  was 
not  changed  by  the  mere  formal  manner  the  question  was  rre- 
sented,  as  by  an  elaborately  drawn  petition  and  a  formal  an- 
swer raising  issues,  followed  by  a  trial,  concluded  by  formal 
findings  and  conclusions  as  in  caae  of  the  trial  of  an  action 
by  the  court.  Notwithstanding  such  very  formal  manner  in 
which  the  motion  was  made,  it  was  in  effect  a  mere  objection 
supported  by  proof,  and  the  order  was  in  effect  a  mere  ruling 
upon  such  objection.  We  are  unable  to  see  how  it  can  be  re- 
garded as  a  special  proceeding  within  the  meaning  of  the  ap- 
peal statute.  It  is  correctly  conceded  that  the  proceeding  was 
not  a  provisional  remedy.  It  was  not  a  special  proceeding, 
because  such  a  proceeding  is  one  either  entirely  outside  of  an 
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action,  as  a  proceeding  for  contempt  or  to  condemn  land,  or 
one  merely  connected  with  an  action,  as  a  proceeding  by  a 
person  not  a  party  to  an  action  to  be  made  such.  It  has  been 
held  that  while  the  latter  is  a  special  proceeding  an  applica- 
tion by  a  party  to  an  action  to  make  others  parties  is  not,  but 
is  a  mere  proceeding  in  an  action,  and  an  order  terminating 
the  same  is  not  appealable.  Nat.  D.  Co.  v.  Seidel,  103  Wis. 
489,  79  K  W.  744.  To  the  same  effect  are  2  Wait,  Pr.  129, 
where  it  is  said  a  writ  of  attachment  issued  as  the  oommence- 
ment  of  an  action  is  a  special  proceeding,  but  the  attachment 
remedy  under  the  Code  being  in  the  action  is  a  provisional 
remedy,  and  4  Wait,  Pr.  128,  where  it  is  said  that  proceed- 
ings supplementary  to  execution  being  in  an  action  are  not 
special  proceedings.  Such  was  the  view  of  this  court  in 
Noo7ian  v.  Orton,  28  Wis.  386,  and  Blossom  v.  Lvdmgton, 
31  Wis.  283,  as  clearly  indicated  therein,  and  declared  by 
Dixon,  Chief  Justice,  who  was  of  a  somewhat  contrary  view, 
by  his  obiter  remark  in  Witter  v.  Lyon,  34  Wis.  564. 

It  follows  from  what  has  been  said  that  the  proceeding 
in  question  being  in  and  by  a  party  to  an  action  and  for  relief 
obtainable,  if  relief  should  be  granted,  by  an  ordinary  objec- 
tion or  motion,  it  is  not  a  special  proceeding  regardless  of  the 
unusual  situation  presented,  therefore  the  order  terminating 
the  same  was  not  appealable. 

By  the  Court. — The  appeal  is  dismissed. 

WiNsxow,  0.  J.,  and  Bashfoed,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  January  28,  1908. 
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HovBLAND,  Appellant,  vs.  National  Blower  Wobkb  and 
another,  Re9pondent& 

December  14,  ISOJ-^January  28,  1908. 

Matter  and  servant:  Negligence:  Injuries  to  servant:  FeTloto-^ervants: 
Servants  of  different  masters  in  the  same  u>ork:  Scaffolding: 
Duty  of  master:  Selection  of  material  for  scaffold:  Contributory 
negligence:  Trial:  Questions  for  jury, 

1.  Where  a  manufacturer  contracted  with  a  lumber  company  to  in- 
stall a  shaving  and  sawdust  blower,  both  parties  cooperating 
in  the  construction  of  a  necessary  scaffold,  the  manufacturer 
assuming  charge  Qf  the  work  through  its  foreman  and  certain 
servants  of  the  lumber  company  sent  by  It  to  assist  in  the  con- 
struction, but  under  the  direction  and  control,  for  the  time  be- 
ing, of  the  manufacturer,  both  are  held  to  have  furnished  the 
material  wherewith  to  construct  the  scaffold. 

8.  Grounds  for  a  nonsuit — ^that  plaintiff  was  a  fellow-servant;  that 
he  was  guilty  of  contributory  negligence — are  distinct  and  dis- 
similar in  law. 

3.  In  an  action  by  a  servant  for  injuries  received,  the  evidence, 

stated  in  the  opinion,  is  held  to  establish  prim^  facie  that 
plaintiff  was  a  fellow-servant  of  the  other  employees  engaged 
in  the  construction  of  a  scaffold. 

4.  A  master  cannot  evade  his  duty  to  use  ordinary  care  to  furnish 

his  servants  with  reasonably  safe  appliances  by  delegating  that 
duty  to  a  fellow-servant  of  the  injured  party. 

5.  Such  rule,  however,  is  modified  where  the  appliance  requires  se- 

lection, or  selection  and  construction,  since  the  master,  after 
having  exercised  due  care  in  furnishing  implements  or  ma- 
terial for  construction,  may  delegate  the  duty  of  selection,  or 
selection  and  construction,  to  his  servants,  including  the  in- 
jured person  and  the  fellow-servants  of  the  latter. 

6.  To  bring  a  situation  within  such  modification  it  must  appear, 

as  for  example  in  the  case  of  an  unsafe  or  defective  scaffold, 
that  the  master  did  furnish  suitable  material  for  its  construc- 
tion or  did  furnish  material  from  which  the  servants  intrusted 
with  the  duty  of  selection  could  have  selected  suitable  material 

7.  In  an  action  for  personal  injuries  to  a  servant  alleged  to  have 

been  occasioned  by  defective  material  used  in  the  construction 
of  a  scaffold,  it  is  held  that  it  dilll  not  affirmatively  appear  from 
the  evidence,  stated  in  the  opinion,  that  the  master  had  fur- 
nished suitable  material  for  the  construction  of  the  scaffold 
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from  which  the  servants,  including  plaintiff,  could  have  made 
a  proper  selection,  and  hence  it  was  error  to  grant  a  nonsuit. 

8.  In  such  case  it  was  also  held  under  the  evidence,  stated  in  the 

opinion,  that  it  did  not  aflHrmatively  appear  that  the  servant 
was  guilty  of  contributory  negligence  in  selecting  material  for 
the  scaffold. 

9.  Except  where  the  proof  of  contributory  negligence  is  so  clear 

and  decisive  as  to  leave  no  room  for  unbiased  and  impartial 
minds  to  come  to  any  other  conclusion,  the  question  of  such 
negligence  must  be  determined  by  the  jury. 
10.  In  an  action  by  a  servant  for  personal  Injuries  through  the 
breaking  of  a  three-inch  plank  at  a  place  where  an  inch  auger 
hole  was  bored  through  it  from  edge  to  edge,  such  plank  being 
used  in  a  scaffold  on  which  plaintiff  was  at  work,  composed 
of  boards  and  plank  in  part  selected  by  plaintiff  from  a  supply 
designated  by  the  master,  it  is  held  that  questions  whether 
plaintiff  carried  over  or  selected  the  defective  plank;  whether 
he  knew  it  was  to  be  used  or  was  used  as  part  of  the  scaffold 
platform;  whether  he  observed,  or  in  the  exercise  of  ordinary 
care  ought  to  have  observed,  the  auger  hole  bored  through  the 
plank  from  edge  to  edge;  or  whether,  having  observed  it,  he 
ought  in  the  exercise  of  ordinary  care  to  have  known  that  a 
three>inch  plank  containing  such  a  hole  would  be  weaker  than 
a  two-inch  plank  of  the  same  dimensions  without  such  hole 
or  would  be  unsafe  or  unfit  for  use  in  the  scaffold,  were  under 
the  evidence,  stated  in  the  opinion,  items  of  fact  to  be  consid- 
ered by  the  jury  in  determining  the  question  of  plaintiff's  con- 
tributory negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Chippewa 
county:  A.  J.  Vinje,  Circuit  Judge.    Reversed. 

The  appeal  is  from  a  judgment  of  nonsuit  given  in  a  per- 
sonal injury  action  based  on  the  alleged  negligence  of  both 
defendants.  It  appears  from  the  complaint  that  at  the  time 
the  plaintiff  was  injured  on  October  4,  1905,  and  before 
that  time,  he  was  in  the  employ  of  the  defendant  lumber 
company,  and  that  a  contract  existed  between  the  blower 
works  and  the  lumber  company  whereby  the  former  under- 
took to  erect  and  put  in  place  for  the  latter  a  sawdust  or 
shavings  blower,  the  erection  of  which  involved  the  putting 
in  of  a  large  iron  horizontal  pipe  and  the  erection  and  use 
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of  scaffolding  for  the  purpose  of  lifting  said  horizontal  pipe 
into  place.  The  plaintiff,  with  some  other  employees  of  the 
lumber  company,  was  direct^  by  the  lumber  company  to 
assist  the  agents  and  servants  of  the  blower  works  in  the 
erection  and  construction  of  the  sawdust  blower  and  shavings 
pipe.  In  doing  this  work  it  was  necessary  for  all  the  serv- 
ants and  employees  of  each  defendant  assisting  in  the  work 
to  stand  on  a  scaffold  or  stage  used  in  said  work.  The 
plaintiff  did  so  stand  on  a  scaffold,  which  gave  way  and  threw 
the  plaintiff  to  the  ground,  injuring  him.  It  was  charged  to 
be  the  duty  of  the  defendants  and  each  of  them  to  erect  and 
construct  the  scaffolding  and  staging  as  aforesaid  with  reason- 
able safety  and  to  furnish  the  plaintiff  a  reasonably  safe 
place  for  the  performance  of  his  work,  which  the  defendant 
failed  to  do,  and  in  consequence  of  which  plaintiff  was  in- 
jured by  the  fall  of  the  scaffolding. 

The  defendants  answered  separately,  the  lumber  company 
denying  all  charges  of  negligence  in  the  erection  or  construcr 
tion  of  the  scaffolding  and  denying  that  it  or  its  agents  or 
servants  had  anything  whatever  to  do  with  the  erection  or 
construction  of  the  scaffold.  This  answer  further  showed 
that  the  blower  works  and  the  lumber  company  entered  into 
a  contract  by  which  the  latter  agreed  to  put  up  and  erect  for 
the  lumber  company  a  sawdust  blower  and  shavings  pipe, 
which  contract  was  made  a  part  of  the  answer,  and  that  the 
scaffolding  in  question  was  wholly  erected  and  constructed  by 
the  blower  works.  The  contract  itself  seems  to  make  it  the 
duty  of  the  lumber  company  to  furnish  scaffolding,  but  the 
answer  of  which  it  is  a  part  avers  that  all  the  men,  including 
the  plaintiff,  employed  in  erecting  and  constructing  the 
scaffolding  were  in  the  cmiploy  and  under  the  sole  and  exclu- 
sive control,  management,  and  direction  of  the  blower  works, 
and  the  lumber  company  exercised  no  control,  management, 
or  direction  in  or  about  any  of  the  work.  The  separate  an- 
swer of  the  blower  works  pleaded  the  same  agreement  and 
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that  it  was  engaged  in  the  erection  of  the  blower  in  question 
on  October  4, 1905,  and  prior,  admitting,  among  other  things, 
that  the  method  employed  and  adopted  by  it  in  putting  up 
said  horizontal  pipe  was  the  construction  of  a  scaffolding, 
describing  it,  and  that  its  servants  were  required  to  stand  on 
said  scaffold  during  the  process  of  elevating  said  pipe,  and 
that  the  plaintiff,  assisting  in  hoisting  a  section  of  said  pipe, 
did  go  on  the  scaffold  erected  for  that  purpose,  but  denies  that 
the  scaffold  broke  down  and  that  the  plaintiff  was  thrown  to 
the  ground,  and  denies  that  by  reason  of  any  negligence  on 
the  part  of  its  codefendants  the  plaintiff  sustained  an  injury 
or  damage. 

The  evidence  showed  the  mode  of  placing  the  pipe  in  posi- 
tion up  to  the  last  fourteen  or  sixteen  foot  section  thereof, 
which  evidence  is  not  very  material.  When  it  came  to  plac- 
ing in  position  the  last  section  of  the  pipe,  a  scaffold  was 
erected  at  a  height  of  from  ten  to  fourteen  feet,  one  end  of 
which  was  supported  on  the  boiler  room  and  the  remainder  of 
the  scaffold  supported  by  two  sets  of  posts  six  to  eight  feet 
apart,  consisting  of  pieces  of  plank  two  by  six  inches  and 
about  fourteen  feet  long,  set  up  on  end  and  braced  diagonally 
with  other  boards  or  plank  from  top  to  bottom,  the  braces 
crossing  at  the  middle.  There  were  crosa-pieoee  nailed  near 
the  top  of  these  posts  to  lay  plank  on,  and  upon  these  cross- 
pieces  at  right  angles  thereto,  extending  in  the  direction  of 
the  length  of  the  pipe,  were  placed  the  platform  planks,  and 
it  appears  from  some  of  the  evidence  that  there  were  short 
pieces  of  board  or  plank  laid  across  these  planks,  at  least  in 
some  places.  This  scaffold  was  used  to  lift  the  pipe  from  the 
ground  into  place  by  men  with  ropes,  who  stood  on  the  scaf- 
fold, and,  pulling  on  the  ropes,  rolled  the  pipe  upon  skids 
into  place  on  the  scaffold,  where  it  was  to  be  riveted  to  the 
other  portion  of  the  pipe  already  in  place.  All  the  work  of 
putting  the  pipe  in  place,  including  the  building  and  prepara- 
tion of  the  scaffold,  was  under  the  charge  of  the  foreman  of 
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the  blower  works,  and  all  the  men,  including  the  plaintiff, 
assisting  at  such  work  were  under  his  direction  while  they 
were  so  assisting.  Directed  by  such  foreman  the  plaintiff 
collected  from  about  8,000  feet  of  old  lumber  in  the  yard 
probably  belonging  to  the  lumber  company,  and  carried  over 
to  the  place  where  the  blower  pipe  was  being  elevated,  mate- 
rial, boards  and  plank  for  the  building  of  the  scaffold.  He 
was  not  directed  to  any  particular  place  or  pile  of  lumber, 
and  there  was  old  lumber  around  there,  more  than  one  pile, 
nearly  all  kinds  from  inch  stuff  up.  The  plaintiff  did  carry 
over  material  for  the  scaffold,  but  had  nothing  to  do  with 
building  the  scaffold  and  did  not  put  any  boards  on  the  scaf- 
fold. In  his  selection  of  material  for  the  scaffold  he  was  con- 
fined to  the  old  boards  and  lumber,  which  had  theretofore 
formed  part  of  some  dismantled  mill  or  house,  by  reason  of 
an  order  given  him  by  his  employer  some  time  before  not 
to  take  any  of  the  hardwood  lumber,  because  it  was  to  go 
into  the  floor  of  the  box  factory.  One  of  the  plank  de- 
scribed as  resting  upon  the  cross-pieces,  a  pine  plank  old  and 
whitewashed,  three  inches  thick  and  having  an  inch  or  three- 
quarter  inch  hole  bored  through  it  from  edge  to  edge,  broke 
at  the  place  where  the  hole  was  bored  through  and  caused  the 
plaintiff's  fall  and  injury.  This  hole  in  the  plank  was  vis- 
ible, but  the  plaintiff  did  not  see  it  before  the  plank  broke. 
The  plaintiff  denied  that  he  selected  or  placed  in  position  this 
particular  plank,  and  the  evidence  tended  strongly  to  show 
that  the  breaking  of  this  defective  plank  was  the  cause  of  the 
fall  of  the  scaffold  and  of  plaintiff's  injury. 

For  the  appellant  there  were  briefs  by  IF.  E.  Frawley  and 
T.  F.  Frawley,  and  oral  argument  by  T.  F.  Frawley. 

For  the  respondents  there  was  a  brief  signed  by  Kanneberg 
&  Cochems  for  the  National  Blower  Works  and  by  D.  Bvr 
chanan,  Jr.,  for  the  John  H.  Kaiser  Lumber  Company,  and 
the  cause  was  argued  orally  by  A.  A.  Kanneberg. 

Among  other  references  cited  upon  the  part  of  the  appel- 
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lant  were  the  following:  Bright  v,  Bamett  <&  B.  Co.  88  Wis. 
299,  60  K  W.  418 ;  Hvset  v.  J.  I.  Case  T,  M.  Co.  120  Fed. 
865,  61  L.  E.  A.  303 ;  Cadden  v.  Am.  S.  B.  Co.  88  Wis.  409, 
60  N.  W.  800;  Phillips  v.  C,  M.  &  St.  P.  B.  Co.  64  Wis. 
476,  25  K  W.  644;  MacCarthy  v.  WhUconib,  110  Wis.  113, 
86  N.  W.  707 ;  Brady  v.  C.  &  0.  W.  B.  Co.  114  Fed.  100. 

Among  other  references  cited  upon  the  part  of  the  respond- 
ents were  the  following:  Van  den  Heuvel  v.  Nat.  F.  Co.  84 
Wis.  636,  54  N.  W.  1016;  Johnson  v.  Ashland  W.  Co.  71 
Wis.  553,  37  K  W.  823;  8.  C.  77  Wis.  51,  46  K  W.  807; 
Peschel  v.  C,  M.  &  St.  P.  B.  Co.  62  Wis.  338,  21  N.  W. 
269 ;  Peffer  v.  Cutler,  83  Wis.  281,  63  K  W.  608 ;  Blazinski 
V.  Perkins,  77  Wis.  9,  46  K  W.  947;  Steffen  v.  C.  &  N.  W. 
B.  Co.  46  Wis.  269,  50  N.  W.  348;  Hoth  v.  Peters,  56  Wis. 
406,  13  N.  W.  219. 

Timlin,  J.  The  evidence  is  quite  vague  and  unsatisfac- 
tory. Neither  the  direct  nor  the  cross-examination  of  wit- 
nesses was  carried  far  enough  to  bring  out  the  facts  upon 
which  the  case  in  all  probability  must  ultimately  turn.  How 
did  the  blower  works  come  to  be  erecting  this  scaffold  when 
the  contract  attached  to  the  an»wer  seemed  to  require  its  erec- 
tion by  the  limiber  company  ?  What  arrangements  actually 
existed  between  the  defendants  with  respect  to  the  construc- 
tion of  this  scaffold  at  the  time  of  building  this  scaffold? 
Who  furnished  the  material  for  the  scaffold?  These  ques- 
tions might  be  material  to  bring  the  case  either  within  the 
rule  of  Vary  v.  B.,  C.  B.  &  M.  B.  Co.  42  Iowa,  246,  or  within 
the  rule  of  Welch  v.  Maine  Cent.  B.  Co.  86  Me.  552,  30  Atl. 
116,  25  L.  R.  A.  658.  Upon  the  evidence  presented  we  are 
compelled  to  assume  that  the  defendants  co-operated  in  the 
construction  of  the  scaffold,  the  blower  works  assuming  charge 
of  the  work  through  its  foreman  and  certain  employees  of  the 
lumber  company  sent  by  the  latter  to  assist  in  the  construc- 
tion, but  under  the  direction  and  control  for  the  time  being 
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of  the  blower  works.  In  this  assumed  joint  work  of  construc- 
tion both  defendants  furnished  the  material  wherewith  to 
construct  the  scaffold. 

The  trial  court  granted  a  nonsuit  "on  the  ground  either 
that  tlie  plaintiff  was  a  fellow-servant  in  the  erection  of  the 
scaffold  or  was  guilty  of  contributory  negligence."  These 
grounds  are  distinct  and  dissimilar  in  law.  Examining  the 
first  ground  of  nonsuit  with  reference  to  the  evidence,  it  per- 
haps sufficiently  appears  prima  facie  that  the  plaintiff  was  a 
fellow-servant  with  the  other  men,  employees  of  the  blower 
works  and  employees  of  the  lumber  company,  engaged  in  the 
construction  of  the  scaffold.  But  the  scaffold  was  an  appli- 
ance used  in  doing  the  work,  and  the  general  rule  of  law  is 
that  the  master  cannot  evade  his  duty  to  use  ordinary  care  to 
furnish  his  servants  with  reasonably  safe  appliances  by  dele- 
gating that  duty  to  a  fellow-servant  of  the  injured  party.  At 
the  same  time  a  modification  of  this  rule  is  recognized  where 
the  appliance  requires  selection,  or  selection  and  construction, 
because  in  that  case  the  master,  after  having  exercised  due 
care  in  furnishing  implements  or  material  for  construction, 
may  delegate  the  duty  of  selectioT^,  or  of  selection  and  con- 
struction, to  his  servants,  ii^luding  the  injured  person  and 
the  fellow-servant  of  the  latter.  Peschel  v.  C,  M.  &  St.  P.  R. 
Co.  62  Wis.  338,  21  K  W.  269 ;  Van  den  Heuvel  v.  Nat 
F.  Co.  84  Wis.  636,  54  N.  W.  1016;  Cadden  v.  Am.  8.  B, 
Co.  88  Wis.  409,  60  K  W.  800.  But  to  bring  the  case 
within  this  exception  it  must  appear  in  the  case  of  an  unsafe 
or  defective  scaffold  that  the  master  did  furnish  suitable  ma- 
terial for  its  construction  or  did  furnish  material  from  which 
the  servants  intrusted  with  the  duty  of  selection  could  have 
selected  suitable  material.  In  the  instant  case  the  lumber  for 
the  scaffold  was  collected  by  plaintiff  from  lumber  in  the 
yard,  and  from  the  lumber  so  collected  the  scaffold  was  erected 
by  those  whom  we  may,  for  the  purpose  of  testing  this  quesr 
tion,  consider  as  the  fellow-servants  of  the  plaintiff.     There 
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was  about  8,000  feet  of  this  lumber  in  the  yard  in  different 
piles  scattered  along  the  track.  The  plaintiff  testified  that 
this  was  rotten  old  lumber  and  that  he  picked  out  the  best 
there  was  there  and  carried  it  over  to  where  the  scaffold  was 
to  be  built  It  was  nearly  all  kinds  of  limiber  from  inch  stuff 
up.  He  had  orders  from  his  employer  not  to  select  the  new 
hardwood  plank,  which  was  required  for  the  floor  of  the  box 
factory.  The  other  lumber  was  old  lumber  with  nails  in  it 
and  had  been  used  before,  probably  in  an  old  mill.  Mr. 
Sukopp,  a  witness  for  the  plaintiff,  testified  that  it  was  old 
lumber  that  had  been  torn  out  of  an  old  mill  and  that  you 
could  tell  by  glancing  at  it  It  had  been  used  in  the  construc- 
tion of  some  building.  The  pieces  were  of  all  sizes.  There 
were  nails  and  auger  holes  in  some  of  the  pieoes  and  this  could 
be  readily  observed.  We  conclude  from  this  evidence  that  it 
did  not  affirmatively  appear,  as  it  must  from  the  evidence  on 
the  part  of  the  plaintiff  in  order  to  justify  a  nonsuit  on  this 
ground,  that  the  master  had  furnished  suitable  material  for 
the  construction  of  this  scaffold  from  which  the  plaintiff  could 
have  made  a  proper  selection.  This  sjiowing  is  essential  in 
order  to  bring  the  case  within  the  fellow-servant  rule  above 
referred  to. 

Next,  does  it  affirmatively  appear  from  the  evidence  upon 
the  part  of  the  plaintiff  that  the  plaintiff  was  guilty  of  con- 
tributory negligence?  The  testimony  shows  that  while  the 
other  workmen  were  engaged  in  erecting  the  scaffold  in  ques- 
tion the  plaintiff  was,  at  the  orders  of  Goethel,  the  foreman 
in  the  employment  of  the  blower  works,  engaged  in  carrying 
from  the  yard  to  the  scaffold  lumber  to  be  used  in  the  erection 
of  the  scaffold.  The  scaffold  consisted  of  upright  pieces  con- 
nected near  the  top  by  cross-pieces  for  sleepers  or  joists  upon 
which  to  lay  the  platform,  boards  or  plank  nailed  diagonally 
on  the  upright  pieces  for  braces,  and  a  platform  at  the  top. 
The  plaintiff  took  no  part  in  constructing  the  scaffold  or  put- 
ting the  pieces  thereof  in  place.     Among  other  lumber  there 
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was  used  in  tke  construction  of  the  scaffold  as  part  of  the 
platform  a  three-inch  plank  twelve  inches  wide  and  fourteen 
or  sixteen  feet  long,  having  a  three-quarter  inch  or  an  inch 
auger  hole  bored  through  it  from  edge  to  edge  and  about  in 
the  middle  of  the  plank.  This  plank  was  placed  by  those  en- 
gaged in  constructing  the  scaffold  on  the  platform  thereof, 
resting  on  the  crossrpieces  or  joists  before  mentioned,  and 
when  the  plaintiff  with  other  workmen  mounted  the  scaffold 
and  stood  on  the  platform  in  order  to  lift  the  iron  pipe  into 
place,  this  plank  broke  at  the  place  where  the  auger  hole  was 
bored  through  and  let  the  plaintiff  down,  injuring  him.  While 
there  might  be  some  presumption  that  the  plaintiff  carried 
over  this  particular  plank  and  saw  this  auger  hole  and  that 
he  knew  this  particular  plank  was  to  be  used  or  might  be 
used  as  part  of  the  platform  of  the  scaffold  and  thus  charge 
him  with  want  of  ordinary  care  contributing  to  produce  his 
injury,  and  while  there  is  evidence  that  this  defect  was  read- 
ily observable,  there  is  also  evidence  on  the  part  of  the  plaint- 
iff as  follows: 

"I  didn't  see  the  hole  in  the  board  that  broke  and  do  not 
know  myself  what  it  was.  Until  a  few  days  ago  I  did  not 
know  there  was  a  hole  in  the  board,  nothing  about  it  I  didn't 
help  build  the  scaffold  at  all.  ...  I  did  not  pick  out  the 
three-inch  plank  that  was  placed  in  the  scaffold.  I  didn't 
look  after  any  holes  in  this  lumber.  I  didn't  see  any,  so  far 
as  I  can  remember  of.  There  was  lots  of  boards  with  holes  in 
lying  around  there.  I  don't  know  if  they  were  auger  holes ; 
holes  in  timber  and  planks  and  boards.  I  don't  know  what 
kind  of  holes  these  were ;  were  holes  right  through  the  board 
and  plank.  As  to  whether  this  lumber  and  plank  that  was 
lying  around  there  had  such  holes,  I  don't  know.  I  don't 
know  how  many  there  was.  I  see  some  there.  I  did  not  carry 
any  three-inch  planks  over  there  at  all." 

A  witness  for  the  plaintiff  testified: 

"I  remember  the  plank  in  the  scaffold  in  question  which 
had  the  auger  hole  in  it  and  which  broke.  Apparently  it  was, 
otherwise  than  the  auger  hole,   a  sound  plank.    I   didn't 
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take  any  notice  of  any  defects  at  all;  saw  none.  I  saw  no 
other  defects  about  the  plank  except  this  auger  hole.  It  broke 
right  across  where  the  auger  hole  was.  It  tore  out  a  few  sliv- 
ers. I  couldn't  say  what  kind  of  pine  it  was.  It  was  a  white- 
washed board." 

Except  in  cases  where  the  proof  of  contributory  negligence 
is  so  dear  and  decisive  as  to  leave  no  room  for  unbiased  and 
impartial  minds  to  oome  to  any  other  conclusion,  the  question 
of  such  negligence  must  be  determined  by  the  jury.  Powell 
V.  Ashland  I.  &  S.  Co.  98  Wis.  35,  73  K  W.  673.  Whether 
the  plaintiff  carried  over  or  selected  the  defective  plank  in 
question ;  whether  he  knew  it  was  to  be  used  or  was  used  as 
part  of  the  scaffold  platform ;  whether  he  observed,  or  in  the 
exercise  of  ordinary  care  ought  to  have  observed,  the  auger 
hole  bored  through  the  plank  from  edge  to  edge ;  or  whether, 
having  observed  it,  he  ought  in  the  exercise  of  ordinary  care 
to  have  known  that  a  three-inch  pine  plank  of  that  width, 
thickness,  and  length  containing  such  a  hole  would  be  weaker 
than  a  two-inch  plank  of  the  same  dimensions  without  such 
hole  or  would  be  unsafe  or  unfit  for  use  in  a  scaffold,  were, 
we  think,  under  the  evidence  items  of  fact  to  be  considered  by 
a  jury  in  determining  the  question  of  the  plaintiff's  contribu- 
tory negligence. 

It  follows  that  the  judgment  of  nonsuit  must  be  reversed. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 

Bashfobd,  J.,  took  no  part 
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vWlLBUB  LUMBEB  CoMPANYj  Appellant,  vs.  MlLWAUKBB 

liiGHT,  Heat  &  Tbaotion  Cokpany^  Bespondenti 

January  8 — January  28, 1908. 

Eminent  domain:  Compenaatian:  PerMons  entitled:  InterurJHtn  raU- 
ways:  Rights  prior  to  statute  granting  them  power  to  condemn, 

1.  Where  lands  sought  to  be  condemned  were  conveyed  prior  to  the 

taking,  the  damages  belong  to  the  then,  and  not  to  the  former, 
owner. 

2.  In  proceedings  by  an  interurban  railway  to  condemn  and  per- 

manently appropriate  all  that  part  of  plaintiff's  land  lying 
within  a  city  street  on  which  it  fronts  and  abuts.  Including  the 
common  right  to  the  free  and  unobstructed  use  of  said  street 
to  the  extent  of  the  full  width  thereof,  it  appeared  that  in  Octo- 
ber, 1898,  the  plaintiff  acquired  title  to  such  land;  that  prior 
thereto  and  pursuant  to  a  franchise  therefor,  there  had  been 
constructed  thereon  street  railway  tracks  which  were  and  had 
been  continuously  used  by  defendant  for  both  urban  and  inter- 
urban traffic,  using  the  same  roadbed  and  appliances,  and  that 
at  no  time  during  the  ownership  of  plaintiff's  grantor  was  there 
any  authority  of  law  for  the  taking  of  the  land  in  question  for 
the  purposes  of  an  interurban  railway,  or  for  compensation  or 
damages  for  such  taking.    Held: 

(1)  Defendant  acquired  no  right  in  the  land  when  owned  by 
plaintiff's  grantor  by  the  mere  construction  and  operation  of  its 
Interurban  railway. 

(2)  So  far  as  plaintiff's  grantor  was  concerned,  the  use  for 
Interurban  purposes  during  his  ownership  was  a  continuing 
trespass. 

(3)  The  acts  of  the  defendant  in  the  occupation  and  use  of 
such  street  for  Interurban  purposes  did  not  operate  to  give  it 
any  rights  whatever  to  any  permanent  use  for  such  purposes. 

(4)  The  property  did  not  pass  to  plaintiff  burdened  with  any 
easement  for  interurban  purposes,  since  no  such  easement  was 
or  could  be  created  up  to  the  time  of  such  conveyance  nor  prior 
to  the  enactment  of  ch.  465,  Laws  of  1901,  providing  for  condem- 
nation of  land  for  interurban  railways. 

3.  In  such  case  whatever  damages,  if  any,  accrued  to  plalntifTs 

grantor  while  he  was  owner  of  the  property  were  merely  for 
trespass  occasioned  by  the  operation  of  interurban  cars  over 
his  property  and  not  for  a  taking  or  permanent  appropriation 
thereof  for  interurban  railway  purposes. 
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4.  In  such  case  plaintiff  is  heJd  entitled  to  recover  the  damages  oc- 
casioned by  the  taking  and  appropriation  of  its  land  for  inter- 
urban  railway  purposes. 

6.  In  such  case,  under  the  evidence,  stated  in  the  opinion,  plaintiff 
is  held  entitled  to  substantial  damages,  the  amount  thereof  to 
be  determined  by  a  Jury,  and  it  was  therefore  error  to  direct 
a  verdict  for  six  cents  In  its  favor. 


Appbai*  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  Jambs  J.  Dick,  Circuit  Judge.    Reversed. 

It  appears  from  the  record  that  in  1897  the  city  of  Wauke- 
aha  granted  to  the  Waukesha  Electric  Railway  Company,  its 
successors  and  assigns,  authority  to  lay  a  single  track  for  an 
electric  street  railway,  with  all  necessary  and  convenient  turn- 
outs, side-tracks,  and  switches,  on  certain  streets  in  the  city  of 
Waukesha,  and  to  keep,  use,  and  operate  thereon  railway  cars 
upon  conditions  named  in  said  franchise,  and  for  and  during 
the  term  of  fifty  years  from  the  date  of  said  franchise.  By 
amendment  duly  passed  March,  1898,  the  right  to  construct 
was  extended  on  streets  other  than  those  named  in  the  original 
franchise,  including  Madison  street,  upon  which  the  real  es- 
tate of  appellant  sought  to  be  condemned  in  this  action  is 
situate.  In  pursuance  of  these  franchises  said  single-track 
railway  was  constructed  in  1898,  but  the  same  included  two 
tracks  over  the  land  in  question.  Afterwards  and  in  May, 
1900,  the  city  of  Waukesha  granted  to  said  Waukesha  Elec- 
tric Eailway  Company,  its  successors  and  assigns,  right  and 
authority  to  lay  a  double  track  over  certain  streets  in  the  city 
of  Waukesha,  including  Madison  street,  and  operate  the  same 
for  a  street  railway,  with  all  necessary  crossrovers  and  switches 
for  street  railway  purposes ;  that  the  two  tracks  and  appliances 
constructed  in  1898  over  the  land  in  question  became  and  con- 
tinued to  be  used  and  operated  as  a  part  of  the  double-track 
system;  that  from  the  time  of  the  construction  of  said  rail- 
way in  1898  and  down  to  the  time  appellant  acquired  title 
said  railroad  was  used  for  stroet  railway  and  also  for  inter- 
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urban  purposes,  althougli  the  franchises  only  granted  the  right 
for  street  railway  purposes.  It  further  appears  that  prior 
to  the  20th  day  of  October,  1898,  the  land  of  the  appellant 
sought  to  be  condemned  in  this  action  was  owned  by  one  Fred- 
erick Dick,  and  that  on  that  day  the  appellant,  Wilbur  Luwr 
her  Company,  acquired  title  thereto,  and  ever  since  has  been 
the  owner  thereof;  that  the  respondent,  assignee  of  the  Wau- 
kesha Electric  Railway  Company,  is  an  electric  street  and 
interurban  railway  company,  and  since  1898  has  been  operat- 
ing interurban  cars  on  Madison  and  other  streets  in  the  city 
of  Waukesha  over  the  tracks  hereinbefore  referred  to;  that 
in  the  month  of  September,  1904,  the  respondent  filed  a 
petition  in  the  circuit  court  for  Waukesha  county  praying 
for  the  appointment  of  commissioners  to  appraise  the  com- 
pensation to  be  paid  to  the  appellant  for  the  real  estate  in 
question,  claimed  to  have  been  taken  by  it  for  an  interurban 
railroad  right  of  way.  The  petition  alleged  the  construction 
of  a  single-track  railway  in  the  year  1898  and  its  opera- 
tion until  June,  1900,  when  a  double-track  system  was 
installed,  and  that  the  line  has  been  operated  since  first 
installed  from  the  city  of  Milwaukee  to  the  city  of  Wau- 
kesha over  the  land  in  question.  The  petition  further  states 
that  it  requires  and  that  it  is  necessary  to  acquire  so  much  of 
the  lots  and  parcels  of  land  fronting  and  abutting  on  several 
streets,  including  Madison  street,  as  lies  within  the  said 
streets,  including  the  common  right  in  the  free  and  unob- 
structed use  of  said  streets  to  the  extent  of  the  full  width 
thereof,  for  the  construction  of  a  double-track  electric  rail- 
way. It  is  further  alleged,  in  substance,  that  it  desires  in  the 
proceeding  to  condemn  and  permanently  appropriate  all  that 
part  of  appellant's  land  which  lies  within  the  street  and  all 
the  rights  of  property,  including  the  common  right  to  the  free 
and  unobstructed  use  of  said  street,  to  the  extent  of  the  full 
width  thereof.  On  January  10,  1905,  said  commissioners 
filed  their  award.    Both  parties  appealed  to  the  circuit  court 
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from  said  award.  After  the  evidence  was  in  c:i  the  trial  in 
the  circuit  court  a  verdict  was  directed  in  favor  of  the  plaint- 
iff for  six  cents,  and  the  plaintiff's  motion  to  set  the  verdict 
aside  and  for  judgment  for  $3,000  damages,  and  also  motion, 
for  new  trial  on  the  minutes,  were  denied.  Judgment  was 
entered  awarding  the  respondent  costs,  from  which  this  ap- 
peal was  taken. 

For  the  appellant  there  was  a  brief  by  Frame  &  Black- 
stone,  and  oral  argument  by  fl".  J.  Frame. 

For  the  respondent  there  was  a  brief  by  Rytm,  Merton  d 
Newbury,  attorneys,  and  Clarke  M.  Rosecramiz,  of  coimsel, 
and  oral  argument  by  Mr.  T.  E.  Ryan  and  Mr.  Rosecrantz. 

Kkbwin,  J.  There  is  evidence  tending  to  show  that  the 
real  estate  in  question  was  substantially  damaged  by  the  main>- 
tenance  and  operation  of  the  interurban  electric  railway.  In 
fact  this  is  not  seriously  disputed ;  but  it  is  insisted  by  ooim- 
sel  for  respondent  that  the  damages  caused  by  the  appropria- 
tion for  interurban  railway  purposes  belong  to  Frederick 
Dick,  former  owner  of  the  land,  if  any  damages  can  be  re- 
covered, and  not  to  the  appellant.  This  contention  involves 
the  question  when  the  taking  of  the  land  for  an  interurban 
electric  railway  occurred.  If  before  the  appellant  acquired 
title  to  the  land  sought  to  be  condemned  in  this  action,  the 
damages  do  not  belong  to  the  appellant;  if  the  taking  oc- 
curred after  the  appellant  acquired  title,  the  damages  occftir 
sioned  by  such  taking  belong  to  appellant  This  doctrine  is 
well  established.  Pomeroy  v.  C.  &  M.  R.  Co.  25  Wis.  641 ; 
Milwaukee  &  N.  R.  Co.  v.  Strange,  63  Wis.  178,  23  K  W. 
432.  It  is  true  that,  while  the  double-track  system  was  not 
installed  until  1900,  two  tracks  were  constructed  over  the 
property  in  question  in  1898,  and  such  tracks  and  appliances 
became  a  part  of  the  double-track  system  and  continued  sub- 
stantially the  same  as  when  originally  constructed  in  1898, 
and  that  from  1898  interurban  cars  were  oi^erated  over  such 
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tracks,  and  said  cars,  tracks,  and  appliances  were  used  for 
internrban  as  well  as  for  street  railway  business.  Upon  these 
facts  it  is  claimed  by  respondent  that  the  land  in  question  was 
taken  and  the  damages  accrued  while  Dick  was  the  owner, 
and  hence,  under  the  doctrine  of  Pomeroy  v,  C.  &  M,  B.  Co., 
supra,  and  Milwaukee  &  N.  JB.  Co.  v.  Strange,  supra,  there 
can  be  no  recovery  by  appellant  for  such  taking  and  damage. 
The  doctrine  of  these  cases  rests  upon  the  right  to  acquire 
property  for  railway  purposes  at  the  time  of  the  entry  and 
construction  of  the  railroad  with  the  consent  of  the  land- 
owner. At  no  time  during  the  ownership  of  Dick  was  there 
any  authority  of  law  for  the  taking  of  the  land  in  question, 
and  therefore  no  right  could  be  acquired  in  the  land  then 
owned  by  Dick  by  the  mere  construction  and  operation  of  an 
interurban  road.  So  far  as  Dick  was  concerned,  the  use  for 
internrban  purposes  during  his  ownership  was  a  continuing 
trespass.  Younhin  v.  MilwavJcee  L.,  H.  &  T.  Co.  112  Wis. 
15,  87  K  W.  861.  Prior  to  1901  the  respondent  had  no  right 
to  condemn  the  land  in  question  for  a  right  of  way.  It  had 
no  power  to  take  by  condemnation  lands  within  the  limits  of 
the  streets  of  the  city  of  Waukesha  for  interurban  purposes. 
When  the  tracks  were  constructed  in  Pomeroy  v.  C.  <&  M.  R. 
Co.  and  MilwoAihee  &  N.  R.  Co.  v.  Strange,  supra,  the  law 
authorized  condemnation  for  such  purposes,  and  provided 
that  "in  any  case  when  a  railroad  corporation  shall  not  have 
acquired  title  to  the  lands  upon  which  they  shall  have  con- 
structed their  roadbed  or  track  or  any  part  thereof,  or  if  at 
any  time  after  an  attempt  to  acquire  title  by  purchase,  emi- 
nent domain  or  otherwise,  it  shall  be  found  that  the  title 
thereby  acquired  is  defective,  the  corporation  may  proceed  to 
acquire  or  perfect  such  title  in  the  manner  hereinbefore  pro- 
vided." Sec.  1852,  Stats.  (1898).  The  "manner  herein- 
before provided"  refers  to  the  prior  proceedings  respecting 
the  condemnation  of  property  for  railroad  purposes,  and  the 
statute  referred  to  expressly  authorizes  the  condemnation  as 
well  after  the  construction  of  the  roadbed  as  before,  and  also 
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authorizes  the  landowner  to  institute  condemnation  proceed- 
ings if  the  corporation  delays  or  omits  to  prosecute  the  same. 
So  it  has  been  held  by  this  court  that  as  the  law  stood  when 
Pomeroy  v.  C.  &  M.  B.  Co.  and  Milwcmkee  &  N.  R.  Co, 
V,  Strange  were  decided,  the  entry  into  possession  of  the  land 
by  the  railway  company  and  the  construction  of  its  roadbed 
with  the  consent  of  the  landowner  amounted  to  a  taking,  and 
thereupon  the  damages  became  the  property  of  the  landowner, 
and  the  right  or  easement  for  railroad  purposes  passed  to  the 
railway  company,  subject  to  payment  of  damages  to  be  as- 
sessed in  the  manner  provided  by  statute.  Sees.  1845-1849, 
1852,  Stats.  (1898)  ;  Pomeroy  v.  C.  &  M.  E,  Co.  25  Wis, 
G41 ;  Milwaukee  &  N.  B.  Co.  v.  Strange,  63.  Wis.  178,  23  N. 
W.  432. 

In  the  instant  case,  up  to  and  long  after  the  time  that  ap- 
pellant had  acquired  title  to  the  land,  there  was  no  law  pro- 
viding for  compensation  or  damages  for  taking  land  in  a  street 
for  interurban  purposes.  Therefore  there  could  be  no  taking 
or  permanent  appropriation  for  such  purpose  by  the  con- 
struction of  railroad  tracks  and  appliances  in  the  streets  of 
the  city  of  Waukesha  for  interurban  purposes.  There  being 
no  right  to  take  for  interurban  purposes  and  no  remedy  pro- 
vided for  compensation  during  the  ownership  of  Dick,  the 
acts  of  the  respondent  in  the  use  of  the  streets  for  interurban 
purposes  operated  to  give  it  no  rights  whatever  to  any  perma- 
nent use.  The  property  did  not  pass  from  Dick  to  appellant 
burdened  with  any  easement  for  interurban  purposes,  because 
no  such  easement  was  or  could  be  created  up  to  the  time  of 
such  conveyance  nor  prior  to  the  passage  of  ch.  465,  Laws  of 
1901,  providing  for  condemnation  of  land  for  interurban 
purposes.  Therefore  Pomeroy  v.  C.  &  M.  B.  Co.  and  Mil- 
vmukee  &  N.  B.  Co.  v.  Strange,  supra,  have  no  application. 
Pick  V.  Bubicon  E.  Co.  27  Wis.  433 ;  Sweaney  v.  U.  S.  62 
Wis.  396,  22  N.  W.  609.  We  are  cited  by  counsel  for  re- 
spondent to  Stewart  v.  MilwanJcee  E.  B.  &  L.  Co.  110  Wis. 
540,  86  N.  W.  163;  but  it  will  be  seen  that  the  controlling 
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question  in  the  instant  case,  namely,  to  whom  do  the  damages 
belong,  was  not  in  that  case.  Moreover,  the  Stewaxt  Case  is 
clearly  distinguishable  on  other  grounds  not  necessary  to  con- 
sider here,  but  which  are  discussed  in  Brickies  v.  Milwaukee 
L.,  H.  d  T.  Co.,  post,  p.  358, 114  K  W.  810. 

We  think  it  clear  that  whatever  damages,  if  any,  accrued 
to  Dick  while  he  was  the  owner  of  the  propery  were  merely 
for  trespass  occasioned  by  the  operation  of  interurban  cars 
over  his  property  and  not  for  a  taking  or  permanent  appro- 
priation thereof  for  interurban  railway  purposes,  and  there- 
fore the  damages  occasioned  by  the  taking  and  appropriation 
of  the  land  of  the  appellant  for  interurban  purposes  belong  to 
appellant  and  it  is  entitled  to  lecover  therefor  in  this  action. 
Upon  the  evidence  produced  the  appellant  was  entitled  to 
substantial  damages,  and  the  amount  of  such  damages  should 
be  determined  by  a  jury.  The  court  below,  therefore,  was 
in  error  in  directing  a  verdict  for  six  cents  in  favor  of  appel- 
lant and  awarding  the  respondent  costs.  Judgment,  therefore, 
must  be  reversed. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  action  remanded  for  a  new  triaL 


Beiobxes,  Appellant,  vs.  Milwaukee  Light,  Heat  &  Trac- 
tion Company,  Respondent. 

January  8 — January  28,  1908. 

Xminent  domain:  Compensation:  Persons  entitled:  Interurban  rail- 
ways: Abutting  owners:  Appeal  from  award  of  commissioners: 
Defects:  Dismissal:  Accrual  of  and  right  to  dam^iges:  Transfer- 
Tnation  of  ambiguous  possession  by  condemnation:  Proceedings 
to  condemn,  when  completed:  Same,  when  consummated. 

1.  In  a  proceeding  by  an  Interurban  railway  company  to  condemn 
all  the  rights  of  property  which  would  entitle  the  owners  in< 
terested  in  lots  fronting  and  abutting  on  a  street  to  damages 
by  reason  of  the  construction,  maintenance,  and  operation  on 
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Buch  a  rtreet  of  its  line  of  railway,  but  subject  to  a  franchise 
theretofore  granted  by  the  municipal  authorities,  it  appeared, 
among  other  things,  that  the  railway's  predecessor  had  law- 
fully maintained  a  street  railway  on  and  along  such  street; 
that  for  several  years  prior  to  the  filing  of  the  petition  and  also 
prior  to  the  enactment  of  ch.  465,  Laws  of  1901  (granting  the 
right  of  eminent  domain  to  interurban  railways),  the  defend- 
ant,  with  the  same  street  railway  tracks,  poles,  wires,  and  ap- 
pliances, had  maintained  and  operated  in  such  street  a  railway 
doing  both  urban  and  Interurban  business.  Held,  that  it  would 
be  presumed  that  the  placing  of  the  tracks,  poles,  and  wires  in 
the  street  was  a  lawful  rather  than  an  unlawful  act,  and  that 
therefore  they  were  placed  in  the  street  under  a  street  railway 
franchise  and  as  street  railway  tracks,  poles,  and  wires. 

2.  In  such  case,  the  defendant  company  haying  no  power  to  con- 
demn a  right  of  way  In  such  street  prior  to  the  enactment  of 
ch.  465,  Laws  of  1901,  It  was,  so  far  as  abutting  owners  were 
concerned,  a  trespasser  in  its  operation  of  interurban  cars  on 
its  tracks  at  the  same  time  it  was  doing  a  street  railway  busi- 
ness on  the  same  tracks. 

8.  On  an  appeal  from  the  award  of  commissioners  appointed  in  pro- 
ceedings to  condemn  all  the  rights  of  property  which  would  en- 
title the  owners  interested  in  lots  fronting  and  abutting  on  a 
street  to  damages  by  reason  of  the  construction,  maintenance, 
and  operation  on  such  street  x>f  an  interurban  railway,  it  ap> 
peared,  among  other  things,  that  the  defendant,  since  1898,  had 
been  doing  both  an  urban  and  interurban  business  on  its  tracks 
laid  in  such  street;  that  in  1900  the  laying  of  a  double  track 
was  expressly  authorized  by  amendment  to  a  street  railway 
franchise  theretofore  granted;  that  plaintifT  had  acquired  title  to 
his  abutting  lot  In  1903,  and  that  the  proceeding  had  been  in- 
stituted in  1904.  It  further  appeared  that  the  commissioners 
awarded  substantial  damages  to  plaintiff  and  nominal  damages 
to  his  grantor,  and  that  the  defendant  appealed  from  plaintiff's 
award  of  damages,  but  did  not  include  in  the  notice  of  such  ap- 
peal the  award  to  such  grantor.    Held: 

(1)  The  taking  by  the  defendant  took  place  after  plaintiff  ac- 
quired title,  and  hence  the  trial  court  did  not  err  in  refusing  to 
dismiss  the  appeal  because  plaintiff's  grantor  was  omitted  from 
the  notice  of  appeal,  such  omission  being  a  mere  technical  in- 
formality and  having  no  substantial  or  prejudicial  effect  upon 
the  rights  of  any  person. 

(2)  The  unlawful  operation  of  interurban  cars  upon  the 
street  railway  tracks  and  with  street  railway  appliances  during 
the  time  defendant  possessed  no  power  by  statute  to  take  the 
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rights  of  abutting  owners  in  the  street  in  question  and  subject 
them  to  the  additional  burden  of  an  interurban  railway  was  in- 
sufficient to  bring  the  case  within  the  rule  that  where  a  claim 
has  accrued  for  damages  to  an  entire  tract  of  land,  by  reason 
of  the  actual  construction  of  a  railroad  over  a  part  of  it,  and, 
before  the  damages  have  been  assessed  or  paid,  the  land  is  sold, 
without  any  proyision  in  respect  to  them,  the  right  to  such 
damages  remains  in  the  vendor. 

4.  In  such  case  the  laying  of  the  double  track  in  1900,  expressly  au- 

thorized by  amendment  to  the  street  railway  franchise,  was  no 
expropriation  of  the  rights  of  the  abutter,  no  ouster,  no  exclu- 
sion of  the  true  owner,  and  imposed  no  additional  burden  on 
the  street  so  as  to  entitle  the  abutting  owner  to  compensation. 

5.  In  such  case  it  was  held  that  the  rights  of  the  abutter  were  not 

taken  at  the  time  the  double  track  wa4s  laid  in  1900. 

6.  In  such  case  it  was  held  that  the  enactment  of  ch.  465,  Laws  of 

1901  (conferring  the  power  of  eminent  domain  upon  interurban 
railways),  followed  by  no  change  in  the  former  mode  of  oper- 
ating the  railway  and  no  new  notice  to  the  abutting  lotowners, 
no  new  physical  taking  and  exclusive  possession  of  the  tracks 
for  interurban  railway  purposes,  and  followed  by  the  continued 
double  and  ambiguous  character  of  the  operations  of  the  rail- 
way, rendered  necessary  condemnation  proceedings  to  enable 
defendant  to  transform  Its  tracks,  roadbed,  and  appliances  into 
interurban  tracks,  roadbed,  and  appliances. 

7.  In  such  case  the  situation  of  the  defendant  is  held  to  be  not  a 

holding  of  exclusive  possession  under  a  permissive  entry,  but 
the  continuing  of  an  ambiguous  use  or  ambiguous  operations 
upon  the  street  after  the  passage  of  ch.  465,  Laws  of  1901. 
Stewart  v.  Milwaukee  E.  R.  d  L.  Co,  110  Wis.  540,  distinguished. 

S.  The  transmutation  in  invitum  of  an  estate  or  interest  in  land 
Into  a  mere  chose  in  action  to  be  recovered  in  a  condemnation 
proceeding  cannot  take  place  from  any  double,  uncertain,  or  am- 
biguous acts  of  a  corporation  seeking  to  exercise  the  power  of 
eminent  domain,  or  from  anything  less  than  taking  and  holding 
exclusive  possession  by  one  having  a  delegated  power  of  emi- 
nent domain  to  take  and  hold  for  a  public  purpose  to  the  ouster 
and  exclusion  of  the  true  owner  and  with  his  consent  or  tacit 
acquiescence  In  the  first  instance. 

9.  In  a  proceeding  to  condemn  all  the  rights  of  property  which 
would  entitle  the  owners  interested  in  lots  fronting  and  abut- 
ting on  a  street  to  damages  by  reason  of  the  construction,  main- 
tenance, and  operation  on  such  street  of  an  interurban  railway, 
such  use  having  been,  prior  to  the  enactment  of  ch.  465,  Laws  of 
1901,  unlawfully  exercised  in  connection  with  a  lawful  use  of 
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street  railway  cans,  tracks,  and  appliances,  held,  that  there  was 
no  expropriation  of  the  rights  of  the  abutting  lotowners  in  the 
street  by  the  mere  passage  of  the  law  of  1901  nor  by  the  con- 
tinuation of  the  unlawful  use  of  the  street  railway  tracks  for 
interurban  purposes  thereafter. 

10.  In  such  case  the  filing  of  the  petition  by  the  railway  company  is 

held  to  have  begun  the  process  of  taking  the  land  or  rights  in 
the  street  in  question,  and,  after  the  award  of  the  commission- 
ers was  filed,  that  the  taking  was  completed,  and,  when  the 
damages  are  ascertained  and  paid  or  tendered,  that  the  taking 
would  be  consummated. 

11.  In  a  proceeding  to  condemn  all  the  rights  of  property  which 

would  entitle  the  owners  interested  in  lots  fronting  and  abut- 
ting on  a  street  to  damages  by  reason  of  the  construction,  main- 
tenance, and  operation  on  such  street  of  an  interurban  railway, 
under  the  circumstances,  stated  in  the  opinion,  held: 

(1)  The  owners  at  the  time  of  the  filing  of  the  petition  for 
the  appointment  of  commissioners  were  the  persons  entitled  to 
damages. 

(2)  The  grantors  of  such  owners  were  entitled  to  no  dam- 
ages which  could  be  assessed  in  such  proceeding. 

(3)  The  court  erred  In  directing  a  verdict  In  favor  of  lot- 
owners  for  nominal  damages. 

Appkax  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county :  Jambs  J.  Dick,  Circuit  Judge.    Reversed. 

The  appeal  is  from  a  judgment  entered  upon  a  verdict  di- 
rected in  favor  of  the  appellant  for  six  cents  damages  and 
awarding  costs  to  the  respondent  in  a  condemnation  proceed- 
ing. The  appellant  acquired  title  to  lot  3  in  block  B  of  Had- 
field's  Second  addition  to  Waukesha,  abutting  on  Lincoln 
avenue,  upon  September  7, 1903,  from  one  Eugene  Horr,  who 
acquired  title  to  the  same  premises  in  1891.  The  respondent 
is  an  electric  street  and  interurban  railway  corporation,  and 
has  been  since  about  1898  operating  electric  interurban  cars 
on  Lincoln  avenue  upon  tracks  laid  in  that  street  and  with 
the  necessary  appliances  of  poles  and  wires.  On  March  3, 
1904,  the  respondent  filed  in  the  circuit  court  for  Waukesha 
county  a  petition  for  the  appointment  of  commissioners  for 
the  condemnation  of  all  the  rights  of  property  which  would 
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entitle  the  owners  and  persons  interested  in  the  lots  fronting 
and  abutting  upon  Lincoln  avenue  to  damages  by  reason  of 
the  construction,  maintenance,  and  operation  on  said  Lincoln 
avenue  of  a  double-track  interurban  railway,  but  subject  to  a 
franchise  described  or  referred  to  in  said  petition.  The  com- 
missioners appointed  on  this  petition  appraised  the  damages 
of  the  plaintiff  at  $128.20,  and  those  of  the  plaintiff's  grantor, 
Horr,  at  six  cents.  The  respondent  appealed  from  the  plaint- 
iff's award  of  damages^  but  did  not  include  in  said  appeal  the 
award  to  Horr.  The  plaintiff  did  not  appeal  to  the  circuit 
court  The  pMntiff  moved  in  the  circuit  court  to  dismiss  the 
appeal  of  the  respondent  from  the  award  because  not  taken 
from  the  gross  award.  This  motion  was  denied  and  plaintiff 
excepted.  The  case  was  then  tried  on  this  appeal,  and  it  ap- 
peared from  the  award  appealed  from  that  the  damages  were 
ascertained,  appraised,  and  determined  by  the  commissioners 
by  reason  of  the  respondent  taking,  condemning,  and  perma- 
nently appropriating  so  much  of  said  lot  as  lies  within  Lin- 
coln avenue  for  a  right  of  way  for  the  construction,  mainte- 
nance, and  operation  thereon  of  the  double-track  interurban 
railway  authorized  by  respondent's  articles  of  incorporation 
and  its  franchises  from  the  city  of  Waukesha.  It  further  ap- 
peared in  evidence  that  the  tracks  were  laid  down  in  said 
street  in  1898  and  double-tracked  in  1900  and  that  they  were 
used  for  street  railway  purposes.  When  the  interurban  cars 
coming  from  Milwaukee  and  passing  through  Waukesha,  or 
returning  to  Milwaukee  passing  through  Waukesha,  enter 
within  the  city  boundaries,  they  do  a  street-car  business,  stop- 
ping at  street  crossings  on  signals  to  take  on  and  let  off  pas- 
sengers, but  otherwise  are  engaged  in  interurban  traffic 

For  the  appellant  there  was  a  brief  by  Tullar  £  Lockney, 
and  oral  argument  by  D.  8.  Tullar  and  Henry  Lockney. 

For  the  respondent  there  was  a  brief  by  Ryan,  Merton  £ 
Newbury,  attorneys,  and  Clarke  M.  Rosecranlz,  of  counsel, 
and  oral  argument  by  T.  E.  Ryan. 
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Among  other  references  cited  upon  the  part  of  the  appellant 
were  the  following:  Spavlding  v.  M.,  L.  S.  &  W.  -B.  Co.  67 
Wis.  304,  14  N.  W.  868,  16  K  W.  482 ;  Morris  r.  Brewster, 
60  Wis.  229,  19  K  W.  60 ;  CJdnnoch  v.  Stevens,  23  Wis. 
396;  Widner  v.  Wood,  19  Wis.  190;  Watson  v.  M.  &  M.  B. 
Co.  67  Wis.  332;  Washburn  v.  M.  &  L.  W.  B.  Co.  69  Wis. 
379, 18  K  W.  431 ;  Sayles  v.  Davis,  20  Wis.  802 ;  sec  1849, 
Stats.  (1898) ;  Van  SlyJce  v.  TrempealeoAi  Co.  F.  Mut.  F. 
Ins.  Co.  39  Wis.  390 ;  Hays  v.  Lewis,  21  Wis.  663 ;  Sharp  v. 
Appleton,  ante,  p.  16,  118  K  W.  1090 ;  Murray  Hill  L.  Co. 
V.  M.  L.,  H.  &  T.  Co.  126  Wis.  14,  104  N.  W.  1008;  La 
Crosse  <&  M.  B.  Co.  v.  Seeger,  4  Wis.  268 ;  State  ex  ret  Jenk- 
ins V.  Harland,  74  Wis.  11,  41  N.  W.  1060 ;  Campbell  v. 
Dick,  80  Wis.  42,  49  N.  W.  120 ;  Kaehler  v.  Dobberpuhl,  60 
Wis.  266, 18  N.  W.  841 ;  Bigelow,  Estoppel,  p.  662,  ch.  19 ; 
2  Lewis,  Em.  Dom.  (2d  ed.)  1146. 

Among  other  references  cited  upon  the  part  of  the  respond- 
ent were  the  following:  Larson  v.  Superior  S.  L.  B.  Co.  64 
Wis.  69;  Allen  v.  McBae,  122  Wis.  246,  100  N.  W.  12; 
Blesch  v.  C.  <£  N.  W.  B.  Co.  43  Wis.  183 ;  Frey  v.  D.,  S.  S. 
<&  A.  B.  Co.  91  Wis.  309,  64  N.  W.  1038;  Milwaukee  £  N. 

B.  Co.  V.  Strange,  63  Wis.  178,  23  K  W.  432 ;  Pomeroy  v. 

C.  £  M.  B.  Co.  26  Wis.  641 ;  ch.  466,  J^aws  of  1901. 

Timlin,  J.  The  record  in  this  case  is  very  defective  in  not 
presenting  the  complete  petition  for  condemnation  nor  the 
franchise  ordinance  under  which  the  respondent  was  operat- 
ing in  the  streets  of  Waukesha,  but  enough  can  be  gathered 
therefrom  to  inform  the  court  that  it  is  the  same  corporation, 
acting  under  the  same  franchise  and  in  the  same  way  as  shown 
in  the  companion  cases  decided  herewith.  We  will  assume, 
therefore,  in  this  case  that  the  respondent  is  incorporated  for 
the  purpose  of  carrying  on  the  business  of  an  interurban  rail- 
way and  also  carrying  on  the  business  of  a  street  railway; 
that  prior  to  laying  any  tracks  or  placing  any  appliances  in 
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the  streets  of  the  city  of  Waukesha  the  respondent  succeeded 
to  the  right  of  a  street  railway  corporation  which  had  from 
the  city  of  Waukesha  a  grant  of  the  right  to  use  certain  streets, 
including  Lincoln  avenue,  for  street  railway  purposes  only. 
The  tracks,  poles,  wires,  and  appliances  of  an  electric  inter- 
urban  railway  are  similar  to  those  of  an  electric  street  rail- 
way. The  interurban  cars  are  somewhat  larger  than  ordi- 
nary street  railway  cars  and  are  equipped  with  closets,  but 
otherwise  they  are  the  same  in  their  construction  and  opera- 
tion as  electric  street  railway  cars.  At  the  time  the  tracks 
were  laid  and  poles  and  wires  placed  in  the  street  the  electric 
interurban  railway  had  no  lawful  right  to  construct  such 
tracks  or  lay  such  rails  for  interurban  railway  traffic  without 
paying  damages  to  the  abutting  lotowners.  YourUcin  v.  Mil- 
waukee  L.,  H.  &  T.  Co.  112  Wis.  16,  87  K  W.  861.  We 
must  presume  that  the  placing  of  the  tracks,  poles,  and  wires 
in  the  street  was  a  lawful  rather  than  an  unlawful  act,  and 
liierefore  that  they  were  placed  there  under  the  street  rail- 
way franchise  and  as  street  railway  tracks,  poles,  and  wires. 
The  respondent  as  an  interurban  electric  railway  had  no 
power  to  condemn  its  right  of  way  in  the  street  before  April, 
1901.  Although  it  operated  electric  interurban  railway  cars 
over  these  tracks  since  1898,  at  the  same  time  doing  a  street 
railway  business  on  these  tracks,  it  was,  at  least  prior  to 
April,  1901,  and  so  far  as  the  abutting  owners  were  con- 
cerned, a  trespasser  in  its  operation  of  electric  interurban 
cars  upon  these  street  railway  tracks.  After  April,  1901, 
when  there  was  conferred  upon  it  the  power  of  condemning 
land  lying  in  a  street,  it  continued  this  dual  character  of 
street  railway  and  interurban  railway,  and  conducted  upon 
the  tracks  and  with  the  appliances  in  question  both  kinds  of 
public  service. 

The  question  arises:  When  was  the  interest  of  abutting 
owners  in  Lincoln  avenue  taken  for  interurban  railway  pur- 
poses ?     This  affects  the  motion  to  dismiss  respondent's  ap- 
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peal  to  the  drcuit  court  from  the  award  of  oommissioners, 
because,  if  the  taking  was  prior  to  1903,  when  the  plaintiff 
acquired  title,  the  plaintiff's  grantor,  Horr,  was  entitled 
to  substantial  damages,  and  his  omission  from  the  appeal 
would  have  been  erroneous  under  the  rule  of  Spaulding  v. 
M.,  L.  8.  &  W.  B.  Co.  67  Wis.  304,  14  N.  W.  368,  15  N. 
W*  482.  But  if  Ilorr  was  entitled  to  no  damages  in  this 
condemnation  because  the  taking  occurred  after  he  had 
parted  with  his  title,  his  omission  from  the  notice  of  appeal 
would  be  a  mere  technical  informality,  having  no  substantial 
or  prejudicial  effect  upon  the  rights  of  any  person.  It  is,  of 
course,  also  important  to  determine  this  question  in  order  to 
ascertain  whether  the  plaintiff,  BrichleSj  is  entitled  to  any 
substantial  damages,  and  whether,  therefore,  the  award  of 
nominal  damages  to  him  was  erroneous. 

The  situation  is  very  novel,  and  some  examination  of  prece- 
dents will  be  necessary  in  order  to  arrive  at  a  correct  solu- 
tion of  this  question.  In  the  case  of  Wilbur  L.  Co.  v.  Mil- 
wavkee  L.,  H.  £  T.  Co.,  ante,  p,  352,  114  K  W.  818,  it 
was  ruled  that  there  was  no  taking  prior  to  the  time  the 
Wilbur  Lumber  Company  acquired  its  title  in  1898  after  the 
first  tracks  were  laid.  The  unlawful  operation  of  electric 
interurban  cars  upon  the  street  railway  tracks  and  with  the 
street  railway  appliances  in  question  during  the  time  the 
respondent  possessed  no  power  by  statute  to  take  the  rights 
of  abutting  owners  in  the  highway  in  question  and  subject 
them  to  the  additional  and  unauthorized  burden  of  an  inter- 
urban railway  being  insuiEcient  to  bring  the  case  within  the 
rule  of  Pomeroy  v.  C.  &  M.  R.  Co.  25  Wis.  641,  as  deter- 
mined in  Wilbur  L.  Co.  v.  Milwaukee  L.,  H.  &  T.  Co.,  cunte, 
p.  352,  114  N.  W.  813,  there  are  only  two  other  events  be- 
tween the  original  laying  of  tracks  and  the  filing  of  the  peti- 
tion for  condemnation  which  could  possibly  be  considered  a 
taking  or  expropriation  by  the  respondent.  One  is  when 
the  double  track  was  laid  in  the  year  1900,  and  the  other  is 
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when  the  act  empowering  street  and  interurban  railway  com- 
panies to  condemn  rights  in  streets  was  enacted  in  April, 
1901.  But  the  laying  of  double  tracks  was  expressly  author- 
ized by  amendment  to  the  street  railway  franchise,  and  they 
were  consequently  street  railway  tracks  and  not  an  additional 
burden  on  the  highway  so  as  to  entitle  the  abutting  lotowner 
to  compensation.  So  there  was  by  this  event  no  expropria- 
tion of  the  rights  of  the  abutter,  no  ouster,  and  no  exclusion 
of  the  true  owner.  Consequently  the  rights  in  the  highway 
were  not  taken  at  that  time.  The  other  event,  namely,  the  en- 
actment of  ch.  465,  Laws  of  1901,  was  followed  by  no  change 
in  the  former  mode  of  operating  the  railway  and  no  new  notice 
to  the  abutting  lotowners.  It  was  followed  by  no  physical 
taking  and  no  exclusive  possession  of  the  tracks  by  the  inter- 
urban railway  or  for  interurban  railway  purposes.  After 
the  enactment  of  that  law,  as  before,  the  respondent,  with 
the  same  cars,  upon  the  same  tracks,  and  with  the  same  ap- 
pliances, continued  to  do  a  street  railway  business  within 
the  city  limits  of. Waukesha  and  an  interurban  railway 
business  through  Waukesha  and  to  points  outside,  stopping 
the  interurban  cars  at  all  street  crossings  upon  signal  and 
taking  on  and  discharging  passengers.  The  double  and  am- 
biguous character  of  its  operations  might  leave  it  in  doubt 
whether  it  was  an  electric  interurban  railway  also  perform- 
ing street  railway  service,  or  an  electric  street  railway  per- 
forming also  interurban  service.  But  there  was  no  doubt  of 
the  character  of  the  visible  structures  in  the  highway.  They 
were  after  the  passage  of  this  law,  as  they  were  before  its 
passage,  street  railway  tracks,  roadbed,  poles,  and  wires. 
They  were  not,  by  the  mere  enactment  of  the  law  and  the 
continued  dual  character  of  the  use,  transformed  into  inter- 
urban tracks,  roadbed,  poles,  and  wires. 

If  we  ask  what  acts  of  the  respondent  at  and  after  the 
passage  of  the  law  of  1901  amounted  to  a  taking,  we  find  no 
invasion  of  the  possession  of  the  original  owner,  no  exclu- 
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sive  use  for  interurban  railway  purposes,  and  no  interurban 
railway  structures  either  placed  upon  or  continued  upon  the 
land  of  the  abutting  lotowner.  It  is  merely  the  operation 
of  interurban  cars  over  and  upon  the  tracks  of  a  street  rail- 
way. This  condemnation  proceeding  became  necessary  in 
order  to  enable  the  respondent  to  transform  these  tracks  and 
this  roadbed  and  appliances  into  interurban  tracks,  roadbed, 
and  appliances. 

Stress  is  laid  upon  the  case  of  Stewart  v.  MilwavJcee  E.  J2. 
&  L.  Co.  110  Wis.  640,  86  N.  W.  163,  which  is  thought  to 
decide  that  where  power  to  take  land  by  condemnation  is 
conferred  upon  a  corporation  which  did  not  theretofore  pos- 
sess such  power,  this,  with  continued  operation  by  the  cor- 
poration, will  constitute  a  taking  as  of  the  date  of  the  pasr- 
sage  and  publication  of  the  law.  But  in  that  case  there  was 
actual  and  exclusive  possession  taken  by  the  corporation  by 
consent  of  the  landowner  prior  to  the  passage  of  the  act  con- 
ferring upon  it  the  power  to  take  and  condemn  land.  At  the 
time  of  and  after  the  passage  of  the  act  it  continued  such 
actual  and  exclusive  possession,  but  neglected  to  pay  for  the 
land  or  to  proceed  to  exercise  its  power  of  condemnation.  It 
was  not  a  case  of  continuing  an  ambiguous  use  or  ambiguous 
operations  upon  land  after  the  passage  of  the  act,  but  a  case 
of  holding  the  exclusive  possession  under  a  permissive  entry. 
The  ruling  was  that  the  landowner  might  upon  this  showing 
proceed  to  condemn  upon  his  own  initiative.  The  element 
there  existing,  that  of  actual  physical  possession  to  the  ex- 
clusion of  the  owner,  is  here  lacking. 

It  is  said  in  Babcock  v.  C.  &  N.  W.  B.  Co.  107  Wis.  280, 
83  N.  W.  316,  that  "construction  of  its  track  by  a  railway 
company  over  the  land  of  another,  when  consented  to,  either 
expressly  or  by  tacit  acquiescence,  irrevocably  transfers  from 
the  owner  to  the  company  the  permanent  right  of  occupation 
for  operating  purposes,  leaving  to  the  former  owner  only  the 
right  to  obtain  compensation  in  the  manner  specified"  in 
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sec.  1852,  Stats.  (1898).  By  reading  this  section  and  the 
cases  construing  it,  such  as  Bohlman  v.  0.  B.  &  L.  P.  B.  Co. 
30  Wis.  105,  it  is  apparent  that  this  transmutation  in  irir 
vitum  of  an  estate  or  interest  in  land  into  a  mere  choee  in 
action  to  be  recovered  in  a  condemnation  proceeding  cannot 
take  place  from  any  double,  uncertain,  or  ambiguous  acts  of 
the  corporation,  or  from  anything  less  than  taking  or  holding 
exclusive  possession  by  one  having  a  delegated  power  of 
eminent  domain  to  take  and  hold  for  a  public  purpose  to 
the  ouster  and  exclusion  of  the  true  owner  and  with  his  con- 
sent or  tacit  acquiescence  in  the  first  instance.  There  was, 
therefore,  no  expropriation  of  the  rights  of  the  lotowners  in 
the  highway  by  the  mere  passage  of  the  law  of  1901  nor  by 
the  continuation  of  the  unlawful  use  of  the  street  railway 
tracks  for  interurban  purposes  thereafter;  but  when  the  re- 
spondent on  March  3,  1904,  filed  its  petition  for  condemna- 
tion it  began  the  process  of  taking  the  lands  or  rights  in  the 
highway  in  question,  and  after  the  award  of  the  commis- 
sioners was  filed  the  taking  was  completed,  and  when  the 
damages  are  ascertained  and  paid  or  tendered  the  taking  will 
be  consummated. 

It  follows  that  the  plaintiff  is  entitled  to  substantial  dam- 
ages because  he  was  the  owner  of  the  land  at  the  time  the 
land  or  rights  in  the  highway  were  taken,  and  that  Horr  is 
entitled  to  no  damages  which  can  be  assessed  in  a  condemna- 
tion proceeding.  Putney  Bros.  Co,  v.  Milwaukee  L.,  H,  £ 
T.  Co.,  post,  p.  879,  114  K  W.  809.  The  court  below  was 
right  in  refusing  to  dismiss  the  respondent's  appeal  from  the 
award  of  commissioners  to  the  circuit  court,  and  wrong  in 
directing  a  verdict  for  the  plaintiff  for  nominal  damages. 
This  makes  the  consideration  of  other  alleged  errors  un- 
necessary. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Digitized  by 


Google 


28]  JANTJART  TERM,  1908.  369 

Goea  V.  Milwaukee  L.,  H.  &  T.  Co.  134  Wis.  369. 


GosA^  Appellant,  vs.  Milwaukee  Light,  Heat  &  TsAOTioir 
Company,  Eespondent. 

ianuary  &-^anuary  28, 1908. 

Eminent  domain:  Oompensation:  Special  "benefita:  Tranemutation  of 
ttreet  railway  tracke  into  interurhan  tracks  7>y  condemnation: 
Damages:  Mitigation. 

1.  In  a  proceeding  to  condemn  and  permanently  appropriate  all  the 

rights  of  property  which  would  entitle  the  owners  and  persons 
interested  in  lots  fronting  and  abutting  on  a  city  street  to  dam' 
ages  by  reason  of  the  construction,  maintenance,  and  operation 
thereon  of  a  double-track  interurban  railway,  it  appeared, 
among  other  things,  that  prior  to  the  filing  of  the  petition  the 
defendant's  roadbed,  tracks,  poles,  and  wires  on  said  street 
were  in  use  under  a  franchise  authorizing  a  street  railway  busi- 
ness, although  the  defendant  was  also  conducting  an  interurban 
business  over  the  same  track  and  with  the  same  appliances 
Eeld,  that  the  roadbed,  tracks,  poles,  and  wires  were  street 
railway  roadbed,  tracks,  poles,  and  wires,  and  lawfully  in  the 
street,  and  only  their  use  for  Interurban  traflOic  was  unlawful 

2.  In  such  case  it  was  error  to  refuse  a  requested  instruction:  "Tou 

are  instructed  that  there  is  nothing  In  the  evidence  in  this  case 
that  shows  the  existence  of  any  special  benefits  to  the  property 
in  question,  and  you  are  not  to  allow  or  consider  as  an  offset 
against  plaintiff's  damages,  if  any,  any  benefits  whateyer,"  and 
to  give  as  part  of  the  general  charge:  "It  is  for  you  to  deter- 
mine from  the  evidence  in  this  case,  under  the  instructions 
given  you,  whether  or  not  there  were  [at  the  date  of  the  award 
by  the  commissioners]  any  special  benefits  flowing  from  the 
operation  of  a  street  railway  by  the  defendant  company  affect- 
ing the  market  value  of  such  property,  if  you  find  from  the  evi- 
dence that  a  railway  was  operated  at  such  time  as  a  street  rail- 
way along  and  in  front  of  said  property  appreciably  affecting 
the  market  value  of  said  property." 
8.  The  special  benefits  mentioned  in  sec.  1848,  Stats.  (1898),  which 
may  be  offset  against  damages  to  the  landowner  on  condemn- 
ing land  for  an  interurban  railway  are  such  as  are  caused  by 
the  construction  of  the  public  work  for  the  installation  of 
which  It  is  sought  to  condemn  the  land.  Specific  benefits  which 
have  no  causal  connection  with  such  public  work  are  not  the 
special  benefits  referred  to  in  the  statute. 
Vol.  134—24 
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4.  Where  the  right  to  place  street  railway  tracks,  poles,  wires,  and 
appliances  in  a  street  exists  by  virtue  of  a  fifty-year  franchise 
for  the  use  of  such  street,  grajited  prior  to  the  time  of  taking 
the  same  for  interurban  purposes  sought  to  be  accomplished  by 
condemnation  proceedings,  the  duty  to  continue  street  railway 
service  under  such  franchise  for  the  remainder  of  the  franchise 
term  survives  the  condemnation  proceedings  and  continues,  not- 
withstanding the  tracks  and  appliances  which  were  formerly 
street  railway  tracks  and  appliances  will  become  interurban 
in  character  by  virtue  of  such  condemnation. 

i.  In  •ondemnation  proceedings  to  transmute  street  railway  tracks 
and  appliances  into  interurban  tracks  and  appliances,  in  esti- 
mating the  abutting  owners'  damages  the  existence  of  the  street 
railway  with  its  roadbed  and  appliances,  and  that  the  street 
was  subject  to  that  burden  without  compensation  to  the  lo^ 
owner,  and  to  other  like  burdens  which  the  municipal  authori- 
ties might  in  their  discretion  impose,  are  to  be  considered  as 
conditions  existing  at  the  time  of  the  taking  for  the  interurban 
service,  but  not  as  special  benefits. 

6.  In  such  situation  the  fact  that  by  the  limited  estate  or  interest 

taken  by  the  condemnation  proceedings  the  obligation  to  con- 
tinue the  street  railway  service  for  some  years  will  remain  is 
proper  to  be  considered  in  mitigaiion  of  damages,  since  the  con- 
demnation takes  a  less  estate  or  interest  than  would  be  taken 
were  the  proceedings  initiated  to  take  the  whole  use  of  the 
street  and  extinguish  the  street  railway  franchise. 

7.  In  such  case  the  perpetual  nature  of  the  right  acquired  by  the 

condemnation,  extending  indefinitely  beyond  the  time  when  the 
street  railway  franchise  must  expire,  should  be  considered. 

Appeal  from  a  judgment  of  th©  circuit  court  for  Wau- 
kesha county :  James  J.  Dick,  Circuit  Judge.    Reversed. 

The  appeal  is  from  a  judgment  rendered  upon  a  verdict 
for  the  appellant  upon  appeal  to  the  circuit  court  from  the 
award  of  commissioners  in  a  condemnation  proceeding. 
March  3,  1904,  the  respondent  filed  its  petition  in  the  cir- 
cuit court  for  Waukesha  county  seeking  "to  condemn  and 
permanently  appropriate  all  the  rights  of  property  which 
would  entitle  the  owners  and  persons  interested  in  the  lots 
fronting  and  abutting  upon  said  Lincoln  avenue  (or  street) 
...  to  damages  by  reason  of  the  construction,  maintenanoei, 
and  operation  on  said  Lincoln  avenue   (or  street)   of  the 
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double-track  railroad  authorized  by  your  petitioner's  said 
articles  of  inoorporation  and  said  franchise  and  as  the  same 
has  been  heretofore  constructed  and  operated."  Elsewhere 
in  said  petition  it  appears  that  the  whole  street,  sixty  feet 
in  width,  is  sought  to  be  taken  for  the  construction,  maintor 
nance,  and  operation  thereon  of  petitioner's  double-track 
electric  railway  "authorized  by  its  articles  of  incorporation,*' 
The  usual  order  was  made  on  this  petition  appointing  com- 
missioners. September  19,  1904,  the  commissioners  filed 
their  award  to  the  appellant  of  $99.70  damages,  and  from 
this  award  both  parties  appealed  to  the  circuit  court,  where 
the  appellant  had  a  verdict  for  $65.  Costs  were  taxed  in 
favor  of  the  respondent  and  set  off  against  these  damages^  and 
from  the  judgment  thus  arrived  at  this  appeal  to  this  court  is 
taken  by  the  lotowner. 

The  respondent  was  incorporated  in  the  latter  part  of  the 
year  1896  or  in  the  early  part  of  the  year  1897  "for  the 
business  or  purpose  of  purchasing  or  otherwise  acquiring, 
constructing,  equipping,  leasing,  maintaining,  and  operating 
by  electricity  or  other  power  .street  railways  for  the  trans- 
portation of  passengers,  mail,  express,  merchandise,  and 
other  freight  in  the  city  and  coimty  of  Milwaukee  and  else- 
where in  said  state,  and  of  purchasing  or  otherwise  acquiring, 
taking,  holding,  and  operating  real  and  personal  property 
rights,  privileges,  ordinances,  and  franchises,  and  any  enter- 
prise suitable  for  and  in  furtherance  of  the  business  or  pur- 
poses of  the  corporation,  and  for  the  purpose  of  acquiring 
the  real  and  personal  property  rights,  privileges,  ordinances, 
and  franchises  of  any  individual  or  individuals,  or  of  any 
street  railway  companies  and  electric  power,  light,  or  heat 
companies,  foreign  or  domestic,  now  or  hereafter  existing,'* 
etc  July  27,  1897,  the  common  council  of  the  city  of 
Waukesha,  under  and  pursuant  to  the  power  delegated  to  it 
by  sec  1862,  Stats.  (1898),  granted  by  ordinance  the  use  of 
certain  streets  of  the  city  of  Waukesha  to  the  Waukesha  Elec- 
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trie  Railway  Company,  its  successors  and  assigns,  for  the 
term  of  fifty  years  and  no  longer.  This  ordinance  was  what 
is  commonly  known  as  a  street  railway  franchise,  and  con- 
tained the  usual  provisions  found  in  such  franchise  ordi- 
nances; and  sea  9  thereof  was  as  follows: 

"The  said  company,  its  successors  or  assigns,  shall  not 
operate  its  lines  and  railway  for  any  other  purpose  than  that 
of  a  passenger  railway  within  the  streets  of  the  city  of  Wau- 
kesha, but  said  company  shall  be  permitted  to  carry  such  per- 
sonal effects  as  are  usually  carried  by  passengers  on  street 
railways/' 

The  ordinance  was  from  time  to  time  amended.  The  last 
amendment  offered  in  evidence  bears  date  July  11,  1900,  and 
authorizes  the  laying  of  a  double  track  for  an  electric  street 
railway  and  the  occupation  of  Lincoln  avenue  in  the  city  of 
Waukesha.  This  franchise  is  referred  to  in  the  petition  for 
condemnation,  in  the  award  of  commissioners,  and  was  of- 
fered in  evidence  by  the  respondent  with  a  stipulation  by 
counsel  "that  said  franchises  are  now  owned  by  the  defendant 
company,  and  have  never  been  declared  forfeited,  revoked, 
or  annulled,  and  are  now  in  force  for  what  they  are  worth.'* 

For  the  appellant  there  was  a  brief  by  Tvllar  <&  Lachney, 
and  oral  argument  by  D.  S.  Tullar  and  Henry  Lockney. 

For  the  respondent  there  was  a  brief  by  Byan,  Merton  & 
Neivbury,  attorneys,  and  Clarke  M.  Bosecrantz,  of  counsel, 
and  oral  argument  by  T,  E.  Ryan, 

Among  other  references  cited  upon  the  part  of  the  appel- 
lant were  the  following:  Murray  Hill  L.  Co.  v.  MilwoAjJcee 
L,,  H.  &  T.  Co.  126  Wis.  14,  104  N.  W.  1003;  La  Crosse 
£  M,  R.  Co.  V.  Seeger,  4  Wis.  268 ;  Campbell  v.  Dick,  80 
Wis.  42,  49  K  W.  120 ;  Abbott  v.  MUwanJcee  L.,  H.  &  T.  Co. 
126  Wis.  634,  106  K  W.  523 ;  2  Lewis,  Em.  Dom.  (2d  ed.) 
§  507,  p.  1145 ;  WasUum  v.  M.  &  L.  W.  R.  Co.  59  Wis.  379, 
18  N.  W.  431. 

Among  other  references  cited  upon  the  part  of  the  re- 
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epondent  were  the  following:  Eichardson  v.  BabcocJe,  119 
Wis.  141,  96  N.  W.  554;  Lowe  v.  Ring,  123  Wis.  370,  101 
K  W.  698 ;  Ghaprnmi  v.  0.  &  M.  B.  JB.  Co.  33  Wis.  629 ; 
Aify  Oen.  v.  West  Wis.  R.  Co.  36  Wis.  466;  Wright  v.  MH- 
vmuJcee  E.  R.  &  L.  Co.  95  Wis.  29,  69  N.  W.  791. 

T1MI.1N,  J.  The  principal  errors  assigned  upon  the  appeal 
to  this  court  and  the  only  errors  necessary  to  be  noticed  are 
in  refusing  to  instruct  the  jury  as  requested  by  the  appellant 
and  in  giving  to  the  jury  the  instructions  hereinafter  referred 
to.  It  appeared  in  evidence  that  the  respondent,  a  corpora- 
tion organized  as  set  forth  in  the  statement  of  facts  preceding 
this  opinion  and  claiming  certain  rights  in  the  streets  of 
Waukesha  under  the  ordinance  there  referred  to,  had  been 
since  the  year  1898  operating  upon  the  double-track  railway 
in  question  upon  Lincoln  avenue  in  the  city  of  Waukesha 
electric  railway  cars.  These  cars  were  employed  in  inter- 
urban  railway  traffic  between  Milwaukee  and  Waukesha 
Beach  and  passing  through  the  city  of  Waukesha.  Within 
the  city  of  Waukesha  there  was  carried  on  during  all  this 
time  with  these  same  cars  and  appliances  and  upon  these 
same  tracks  an  ordinary  street  railway  business  by  stopping 
at  any  street  corner  upon  signal  to  receive  and  discharge 
passengers  for  a  five-cent  fare,  except  in  the  case  of  some 
special  interurban  trains,  which  occasionally  and  during  the 
summer  excursion  season  ran  through  the  city  of  Waukesha 
without  stopping.  An  electric  street  railway  requires  the 
same  tracks,  poles,  wires,  and  appliances  as  an  electric  inter- 
urban railway.  In  physical  appearance  they  are  not  dis- 
tinguishable. But  the  law  was  settled  in  this  state  that  an 
electric  street  railway  in  a  street  was  not  an  easement  addi- 
tional to  the  ordinary  easement  for  public  travel  or  a  burden 
on  the  highway  for  which  the  abutting  lotowner  was  entitled 
to  compensation.  La  Crosse  City  E.  Co.  v.  Higbee,  107 
Wis.  389,  83  N.  W.  701.    The  contrary  rule  prevailed  with 
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reference  to  the  use  of  a  public  highway  by  a  corporation 
organized  like  respondent  (Chicago  &  N,  W,  B,  Co.  v.  M,, 
B.  &  K.  E.  B.  Co.  95  Wis.  561,  70  K  W,  678),  and  for  an 
electric  interurban  railway  carrying  only  passengers  upon 
country  roads  (Zehren  v.  Milwavkee  E.  B.  <&  L.  Co.  99  Wis. 
83,  74  N.  W.  538),  and  interurban  traffic  upon  a  city  street 
(Younkin  v.  MUwcuukee  L.,  H.  &  T.  Co.  112  Wis.  15,  87 
N.  W.  861),  The  roadbed,  tracks,  poles,  and  wires  on  Lin- 
coln avenue  were,  prior  to  and  up  to  the  time  of  condemna- 
tion, street  railway  roadbed,  trades,  poles,  and  wires,  and 
lawfully  in  the  street.  Only  the  use  of  the  same  for  inter- 
urban traffic  was  unlawful.  BricJcles  v.  MUwwukee  L.,  H. 
i&  T.  Co.,  (mte,  p.  358, 114  K  W.  810. 

The  appellant  requested  the  trial  court  to  charge  the  jury 
as  follows:    . 

"You  are  instructed  that  there  is  nothing  in  the  evidence 
in  this  case  that  shows  the  existence  of  any  special  benefits 
to  the  property  in  question,  and  you  are  not  to  allow  or  con- 
eider  as  an  offset  against  the  plaintiff's  damages,  if  any,  any 
benefits  whatever." 

The  trial  court  refused  this  instruction  and  the  appellant 
took  due  exception,  and  when  the  charge  was  given  to  the 
jury  much  was  said  in  a  general  way  concerning  general  bene- 
fits and  special  benefits,  followed  by  this  sentence : 

"It  is  for  you  to  determine  from  the  evidence  in  the  case, 
under  the  instructions  given  you,  whether  or  not  there  were, 
September  19,  1904,  any  special  benefits  flowing  from  the 
operation  of  a  street  railway  by  the  defendant  company  af- 
fecting the  market  value  of  such  property,  if  you  find  from 
the  evidence  that  a  railway  was  operated  at  such  time  as  a 
street  railway  along  and  in  front  of  said  property  appreciably 
affecting  the  market  value  of  said  property.'* 

The  jury  were  thus  instructed  that  they  were  at  liberty  to 
offset  the  damages  of  the  appellant,  if  any  such  damages  they 
found,  by  alleged  special  benefits  in  no  way  arising  out  of  or 
flowing  from  the  construction  or  operation  of  an  interurban 
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railway  or  the  taking  of  appellant's  land  for  an  interurban 
railway.  The  special  benefits  mentioned  in  sec.  1848,  Stats. 
(1898),  whidi  may  be  offset  against  damages  have  been  de- 
fined and  discussed  in  MilwavJcee  &  M.  B.  Co.  v.  Ehle,  3  Pin. 
334,  and  Washlum  v,  M.  &  L.  W.  B.  Co.  69  Wis.  364,  18 
K*.  W.  328.  Within  the  rule  of  these  cases  there  was  no  evi- 
dence offered  in  the  case  at  bar  which  would  authorize  the 
jury  to  make  any  deduction  from  damages  on  account  of  spe- 
cial benefits,  because  no  special  benefits  were  shown.  The  in- 
struction requested  by  appellant  should  have  been  given,  and 
its  refusal  was  error. 

The  charge  to  the  jury  that  the  operation  of  a  street  rail- 
way on  Lincoln  avenue  might  be  considered  as  a  special  ben- 
efit was  also  erroneous.  The  special  benefits  mentioned  must 
be  such  as  are  caused  by  the  construction  of  the  public  work 
for  the  installation  of  which  it  is  sought  to  condemn  the  land. 
Special  benefits  which  have  no  causal  connection  with  this 
are  not  the  special  benefits  referred  to  in  the  statute.  Minn. 
Cent.  B.  Co.  v.  McNamara,  13  Minn.  608  (GiL  468),  The 
right  to  place  street  railway  tracks,  poles,  wires,  and  appli- 
ances in  this  street  existed  by  virtue  of  the  grant  of  the  use 
of  the  street  to  the  Waukesha  Electric  Railway  Company 
prior  to  and  up  to  the  time  of  the  taking  of  the  same  for  inter- 
urban railway  purposes  sought  to  be  accomplished  in  thi» 
condemnation.  The  duty  to  continue  such  street  railway 
service  under  said  franchise  for  the  remainder  of  the  fifty 
year  term  will  survive  this  condemnation  proceeding  and  con 
tinue,  notwithstanding  that  the  tracks  which  were  formerly 
street  railway  tracks  will  have  Ixicome  interurban  railway 
tracks,  and  the  poles,  wires,  and  appliances,  which  were 
formerly  street  railway  poles,  wires,  and  appliances,  will 
have  become  interurban  railway  poles,  wires,  and  appliances 
by  virtue  of  this  condemnation.  Marsh  v.  Milwaukee  L., 
H.  &  T.  Co.,  post,  p.  384,  114  N.  W.  804.  This  does  not 
mean  that  the  plaintiff  is  entitled  to  any  large  or  extravagant 
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amount  of  damages,  but  that  the  case  must  be  submitted  to  * 
the  jury  upon  correct  principles  of  law. 

In  estimating  the  plaintiff's  damages  the  existence  of  the 
electric  street  railway  with  its  roadbed,  poles,  wires,  and  ap- 
pliances upon  Lincoln  avenue  up  to  and  on  September  19, 
1904,  and  the  fact  that  the  street  was  subject  to  that  burden 
without  compensation  to  the  lotoAvner,  and  to  other  like  bur- 
dens which  the  municipal  authorities  might  in  their  discre- 
tion impose,  are  to  be  considered  as  conditions  existing  at 
the  time  of  the  taking  by  the  respondent  of  the  tracks,  poles, 
wires,  and  appliances  for  interurban  railway  tracks,  poles, 
wires,  and  appliances,  but  not  as  special  benefits.  The  fact 
that  by  the  limited  estate  or  interest  taken  by  these  condemna- 
tion proceedings  the  obligation  to  continue  the  street  rail- 
way service  for  some  years  will  remain  is  proper  to  be  con- 
sidered in  mitigation  of  damages,  because  it  thereby  appears 
that  this  condemnation  proceeding  takes  a  less  estate  or  in- 
terest in  the  street  than  would  an  interurban  railway,  which 
by  its  condemnation  proceedings  took  the  whole  use  of  the 
street  and  extinguished  by  condemnation  the  street  railway 
franchise.  On  the  other  hand,  the  perpetual  nature  of  the 
right  acquired  by  this  condemnation,  extending  indefinitely 
beyond  the  time  when  the  street  railway  franchise  will  ex- 
pire, is  also  to  be  considered.  In  short,  these  things  are  to 
be  considered  in  the  estimate  of  damages  as  conditions  affect- 
ing the  property,  and  even  when  they  go  to  ameliorate  dam- 
ages they  should  not  be  considered  at  all  as  special  benefits. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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TsKPLETOiir,  Appellant,  vs.  Mixwattkie  Light,  Heat  & 
Teaotion  Company,  Respondent 

January  S— January  t8, 1908. 

Eminent  domain:  Appeal  from  award  of  commUeionera :  Dismissal: 
Trial:  Instructions  to  jury. 

1.  In  condemnation  proceedings  the  commissioners  awarded  sub- 

stantial damages  to  the  plaintiff  and  nominal  damages  to  plaint- 
UTs  grantor,  from  whom  the  property,  together  with  the  right 
to  have  and  recover  damages  for  the  taking  of  the  property  by 
the  defendant,  was  purchased  after  the  petition  for  the  appoint- 
ment of  commissioners  was  filed,  but  before  the  award  of  the 
commissioners  was  filed.  The  defendant  appealed  to  the  circuit 
court  from  tiie  award  to  plaintiff,  but  did  not  appeal  from  the 
award  made  to  plaintiffs  grantor.  Held^  that  it  was  not  error 
to  deny  a  motion  to  dismiss  the  appeal  on  the  ground  that  it 
did  not  include  the  award  of  damages  to  plaintiffs  grantor. 
Brickies  v,  Milwaukee  L.,  H.  d  T.  Co.,  ante,  p.  358,  followed. 

2.  In  a  proceeding  tried  in  the  circuit  court  on  appeal  from  the 

award  of  commissioners  appointed  in  condemnation  proceed- 
ings, the  court  charged  the  Jury  as  stated  in  the  opinion  in 
Marsh  V,  Milwaukee  I/.,  H.  d  T.  Co,,  post,  p.  384.  Held,  error 
for  which  the  Judgment  of  the  circuit  court  must  be  reversed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
kesha county :  James  J,  Dick,  Circuit  Judge.    Reversed, 

The  appeal  is  from  a  judgment  rendered  upon  a  verdict 
in  favor  of  the  appellant  upon  appeal  to  the  circuit  court 
from  an  award  of  commissioners  in  a  condemnation  proceed- 
ing. The  respondent  filed  its  petition  March  3,.  1904,  for 
the  appointment  of  commissioners.  The  commissioners 
awarded  the  plaintiff  $206  damages,  and  to  his  grantor, 
Mary  E.  Peffer,  six  cents  damages.  The  plaintiff  bought 
the  property  in  question  from  Mary  E.  Peffer  on  May  28, 
1904,  together  with  the  right  to  have  and  recover  damages 
for  the  taking  of  this  property  by  defendant  company.  The 
commissioners'  award  of  damages  was  filed  September  19, 
1904.    The  respondent  appealed  from  the  award  made  to  the 
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plaintiff  and  plaintiff's  wife,  but  did  not  appeal  from  the 
award  made  to  Mary  E.  Peffer.  The  plaintiff,  appellant  in 
this  court,  moved  in  the  circuit  court  to  dismiss  the  appeal 
from  the  award  of  commissioners  to  that  court,  which  motion 
was  denied.  The  land  in  question  abuts  on  Lincoln  avenue. 
The  corporate  charter,  the  grant  from  the  city  of  Waukesha 
to  use  the  streets,  the  scope  of  the  condemnation  proceedings 
as  shown  in  the  petition  for  the  appointment  of  commis- 
sioners, and  the  use  of  the  street,  are  all  as  shown  in  Gosa  v. 
MUwmleee  L.,  E.  £  T.  Co.,  ante,  p.  369, 114  N.  W.  816,  and 
Marsh  v.  Milwaukee  L.,  H.  &  T.  Co.,  post,  p.  384, 114  N.  W. 
804. 

For  the  appellant  there  was  a  brief  by  TuUar  £  Lochney, 
and  oral  argument  by  D.  8.  Tvllar  and  Henry  Lochney. 

For  the  respondent  there  was  a  brief  by  Byaai,  Merton  & 
Newbury,  attorneys,  and  Clarke  M.  Bosecrwniz,  of  counsel, 
and  oral  argument  by  T.  E.  Byan. 

Among  other  references  cited  upon  the  part  of  the  appel- 
lant were  the  following:  Sec  1849,  Stats.  (1898)  ;  Watson  v. 
M.  d  M.  B.  Co.  57  Wis.  332,  15  K  W.  468;  Spaulding  v. 
M.,  L.  8.  &  W.  B.  Co.  57  Wis.  304, 14  K  W.  368, 15  N.  W. 
482 ;  Washburn  v.  M.  &  L.  W.  B.  Co.  59  Wis.  379,  18  N.  W. 
431;  Larson  v.  8.  8.  L.  B.  Co.  64  Wis.  59,  24  N.  W.  487; 

3  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  425;  Wilt  v.  Neenah 
C.  8.  Co.  130  Wis.  398,  110  N.  W.  177;  Morris  v.  Brewster, 
60  Wis.  229,  19  N.  W.  50 ;  2  Ency.  PI.  &  Pr.  213 ;  Chinnock 
v.  8tevens,  23  Wis.  396;  Widner  v.  Wood,  19  Wis.  190; 
8harp  v.  Appleton,  ante,  p.  16,  113  N.  W.  1090 ;  8ayles  v. 
Davis,  20  Wis.  302 ;  Van  Slyhe  v.  Trempealeau  Co.  F.  Mvi. 
F.  Ins.  Co.  39  Wis.  390 ;  Hays  v.  Lewis,  21  Wis.  663 ;  Ab- 
bott V.  MUwaukee  L.,  H.  &  T.  Co.  126  Wis.  634,  106  N.  W. 
623 ;  Murray  Hill  L.  Co.  v.  Milwaukee  L.,  H.  &  T.  Co.  126 
Wis.  14, 104  K  W.  1003 ;  La  Crosse  £  M.  B.  Co.  v.  8eeger, 

4  Wis.  268;  CampbeU  v.  Dick,  80  Wis.  42,  49  N.  W.  120; 
8ailer  v.  Bamousky,  60  Wis.  169,  18  K  W.  763 ;  Borchardi 
V.  Wausau  B.  Co.  64  Wis.  107,  11  :^r.  W.  440. 
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Among  other  references  cited  upon  the  part  of  the  re- 
spondent were  the  following:  Blesch  v,  C.  <6  N,  W,  iZ,  Co. 
44  Wis.  593 ;  Eau  Claire  F.  &  8.  Co.  v.  Laycock,  92  Wis.  81, 
65  N.  W,  732 ;  Att'y  Gen.  v.  West  Wis.  B.  Co.  36  Wis. 
466;  Wright  v.  Milwaukee  E.  R.  &  L.  Co.  96  Wis.  29,  69 
N.  W.  791 ;  Richardson  v.  Bdbcock,  119  Wis.  141,  96  N.  W. 
554;  Lowe  v.  Ring,  123  Wis.  370, 101  K  W.  698. 

Timlin,  J.  The  appellant  assigns  error  because  the  trial 
court  denied  his  motion  to  dismiss  the  respondent's  appeal 
to  the  circuit  court  from  the  award  of  commissioners,  based 
on  the  ground  that  such  appeal  did  not  include  the  award  of 
nominal  damages  to  Mary  E.  Peffer.  This  objection  cannot 
prevail  under  the  rule  of  Brickies  v.  MiLwtxukee  L.,  H.  &  T. 
Co.,  ante,  p.  358, 114  K  W.  810.  The  trial  court  charged  the 
jury  in  this  case  as  he  did  in  Mcersh  v.  Milwaukee  L.,  H.  & 
T.  Co.,  post,  p.  384,  114  N.  W.  804,  and  for  this  last  error  the 
judgment  appealed  from  must  be  reversed. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 


Putney  Bbos.  Co.,  Appellant,  vs.  MrLWATnrai  Light,  Heat 
&  Teaotion  Company,  Eespondent 

January  8-^anuary  28,  1908. 

Eminent  domain:  Persons  entitled  to  compensation:  Leaseholds:  Ap- 
peal and  error:  Direction  of  verdict:  Prejudicial  error:  Dam- 
ages: Release  by  landlord:  Tenant's  rights:  Remedies:  Trespass. 

1.  Where,  in  proceedings  to  condemn  the  rights  of  owners  fronting 
or  abutting  on  a  city  street  for  an  interurban  railway,  it  ap- 
pears that  the  plaintiff  never  had  more  than  a  leasehold  inter- 
est, which  had  expired  before  the  petition  for  the  appointment 
of  conmiissioners  was  filed,  plaintiff  has  no  estate  or  interest 
to  bQ  condemned  or  taken. 
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2.  Where,  in  such  case,  on  appeal  to  the  circuit  court,  that  court  di- 
rects a  verdict  in  plaintiffs  favor  for  nominal  damages,  it  is 
not  an  error  of  which  plaintiff,  on  appeal  to  the  supreme  court, 
can  complain.  It  not  being  entitled  to  any  damages  whatever 
proper  to  be  assessed  in  a  condemnation  proceeding. 

8.  In  condemnation  proceedings  the  release  of  damages  by  a  land- 
lord does  not  aftect  the  tenant's  right  to  recover. 

4.  In  condemnation  proceedings  instituted  to  acquire  the  estate  or 
interest  of  a  tenant,  the  fact  that  there  had  been  a  breach  of 
covenant  of  the  lease  by  an  assignment  without  the  consent  of 
the  landlord  does  not  affect  the  tenant's  right  to  recover  dam- 
ages, since  the  defendant  cannot  challenge  the  validity  of  such 
assignment. 

6.  Where  the  plaintiff  in  condemnation  proceedings  is  precluded 
from  recovery  therein  because  his  title  had  expired  before  the 
institution  of  the  proceedings,  such  proceedings  cannot  be  used 
for  the  recovery  of  damages  for  past  trespasses  not  associated 
with  the  taking  of  the  land. 

6.  Plaintiff  in  condemnation  proceedings  was  shown  to  have  occu- 

pied a  store  fronting  and  abutting  on  a  city  street  as  a  tenant, 
but  it  also  appeared  that  at  the  time  the  condemnation  pro- 
ceedings were  instituted  the  leasehold  interest  had  expirlsd. 
Held,  that  for  any  wrongs  inflicted  upon  plaintiff  or  his  lease- 
hold interest  prior  to  the  filing  of  the  petition  in  the  condem- 
nation proceedings  the  remedy  was  an  action  for  the  trespass. 

7.  In  such  situation  the  fact  that  in  the  condemnation  proceedings 

nominal  damages  were  awarded  plaintiff  would  be  no  bar  to  an 
action  for  past  trespasses,  since  such  damages  are  not  within 
the  issues  upon  the  condemnation  proceedings. 


AppBAii  from  a  judgment  of  the  circuit  court  for  Wau- 
kesha county :  James  J.  Dick,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  rendered  upon  a  verdict 
directed  in  favor  of  the  appellant  for  six  cents  damages  in  a 
condemnation  proceeding  instituted  by  the  respondent  in 
1904  in  which  the  commissioners  on  January  10,  1905,  filed 
their  award.  This  award  gave  the  appellant  $250  damages, 
and  both  parties  appealed  from  such  award  to  the  circuit 
court. 

For  the  appellant  there  was  a  brief  by  Tullar  £  LocJcney, 
and  oral  ai^ument  by  D.  S,  Tullar  and  Henry  Lockney, 
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For  the  respondent  there  was  a  brief  by  Ryan,  Merton  4& 
NewhvTy,  attorneys,  and  Clarke  M.  Bosecrantz,  of  counsel, 
and  oral  argument  by  T.  E.  Ryan, 

Among  other  references  cited  upon  the  part  of  the  appel- 
lant were  the  following:  Yoiunkin  v.  MUwavkee  L.,  H.  &  T, 
Co.  112  Wis.  15,  87  N.  W.  861 ;  Abbott  v.  Milwaukee  L.,  H. 
£  T.  Co.  126  Wis.  634, 106  K  W.  523 ;  Pomeroy  v.  C.  <&  M. 
R.  Co.  25  Wis.  641 ;  Milwaukee  &  N.  R.  Co.  v.  Strange, 
63  Wis.  178,  23  K  W.  432 ;  Buchner  v.  JO.,  M.  &  N.  W.  R. 
Co.  56  Wis.  403,  14  N.  W.  273 ;  La  Crosse  &  M.  R.  Co.  v. 
Seeger,  4  Wis.  268;  2  Lewis,  Em.  Dom.  (2d  ed.)  1145; 
Murray  Hill  L.  Co.  v.  Milwaukee  L.,  H.  &  T.  Co.  126  Wis. 
14,  104  N.  W.  1003 ;  Stale  ex  rel  Jenkins  v.  Harland,  74 
Wis.  11,  41  N.  W.  1060 ;  Campbell  v.  Dick,  80  Wis.  42,  49 
N.  W,  120 ;  Hocks  v.  Sprangers,  113  Wis.  123,  87  N.  W. 
1101,  89  K  W,  113;  HUl  ..  Am.  8.  Co.  107  Wis.  19,  81 
X.  W.  1024,  82  ]Sr.  W.  691;  Supreme  Court  Rule  58. 

Among  other  references  cited  upon  the  part  of  the  re- 
spondent were  the  following:  Lyons  v.  O.  B.  &  M.  B.  Co. 
42  Wis.  638;  2  Lewis,  Em.  Donu  (2d  ed.)  §§  483,  507- 

Timlin,  J.  The  appellant  is  a  corporation  and  in  March, 
1896,  succeeded  to  the  general  mercantile  business  of  Put^ 
ney  Bros,  (a  copartnership)  carried  on  in  a  store  abutting  on 
Broadway  in  the  city  of  Waukesha.  Putney  Bros,  on  ITo- 
vember  1,  1892,  leased  from  H.  M.  Frame  all  of  the  first 
floor  of  store  No.  329  Broadway  and  running  through  to 
South  street,  and  aU  of  the  cellar  under  said  floor  and  the 
room  in  the  second  story  facing  on  South  street,  for  the  term 
of  five  years,  with  the  privilc^  to  the  lessees  of  a  second 
term  of  five  years  on  the  same  terms  and  conditions.  There 
was  a  covenant  not  to  nnder-lease  the  premises  or  assign  the 
lease  without  the  consent  of  the  lessor  in  writing.  The  lease 
was  nevertheless  in  1896  transferred  to  the  corporation  ap- 
pellant, and  it  continued  the  business  and  remained  in  pos- 
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session  under  said  lease  up  to  November  1,  1902.  Some 
days  after  H.  M.  Frame  executed  to  the  corporation  appellant 
a  new  lease  running  from  November  1,  1902,  for  one  year, 
and  in  August,  1903,  extended  in  writing  this  last-mentioned 
lease  to  January  1,  1904.  On  the  last-mentioned  date  the 
appellant  vacated  the  leasehold  premises  and  the  leasehold 
came  to  an  end.  It  appears  from  the  award  of  commissioners 
and  from  certain  excerpts  from  the  defendant's  articles  of 
incorporation  and  from  certain  excerpts  from  its  petition  for 
the  appointment  of  commissioners  that  the  defendant  is  a 
street  and  interurban  railway  corporation,  and  some  time 
prior  to  December  28,  1904,  but  after  the  expiration  of  ap- 
pellant's leasehold  estate,  filed  a  petition  for  the  appointment 
of  commissioners  for  the  purpose  of  condemning  and  'perma- 
nently appropriating  so  much  of  the  lot  in  which  plaintiff 
owned  a  leasehold  interest  as  lies  within  the  public  highway 
known  as  Broadway  for  a  right  of  way  for  said  interurban 
railway  and  for  the  construction,  maintenance,  and  opera- 
tion thereon  of  the  double-track  interurban  railway  author- 
ized by  defendant's  articles  of  incorporation  from  the  city  of 
Milwaukee,  through  the  city  of  Waukesha,  over  and  along 
and  upon  said  street  and  over  public  streets  and  highways 
to  towns  or  places  beyond  said  city  of  Waukesha,  etc.  The 
evidence  on  the  part  of  the  plaintiff  tended  to  show  some 
damiiges  to  plaintiff's  leasehold  prior  to  November  1,  1902, 
and  no  evidence  was  offered  on  the  part  of  the  defendant  ex- 
cept a  release  of  damages  by  H.  M.  Frame,  the  owner  of  the 
land,  executed  to  the  defendant  about  the  year  1900. 

In  his  decision  on  defendant's  motion  for  a  directed  verdict 
the  circuit  judge  recites  that  the  petition  for  condemnation 
was  filed  October  14,  1904,  and  the  award  of  the  commis- 
sioners, as  shown  by  another  recital  and  by  evidence,  was 
filed  January  10,  1905.  The  trial  court  held  that,  the  leasee 
hold  interest  of  the  plaintiff  having  expired  long  before  the 
petition  for  the  appointment  of  appraisers,  plaintiff  had  no 


Digitized  by 


Google 


28]  JANUAKY  TERM,  1908.  883 

Putney  Bros.  Co.  v.  Milwaukee  L.,  H.  &  T.  Co.  134  Wis.  379. 

estate  or  interest  to  be  condemned  or  taken.  In  this  he  was 
correct,  but  he  was  inconsistent  in  directing  a  verdict  in  favor 
of  the  plaintiff  for  nominal  damages.  This  is  not,  however, 
an  error  of  which  appellant  can  complain,  because  it  waa  not 
entitled  to  any  damages  whatever  to  be  assessed  in  a  con- 
demnation proceeding.  But  the  fact  that  Mr.  Frame  re- 
leased damages  does  not  affect  the  plaintiff's  right  to  recover. 
2  Lewis,  Em.  Dom.  (2d  ed.)  p.  1408,  §  649,  and  casee  in 
note  83.  ITor  does  the  fact  that  the  lease  was  not  assignable 
without  the  consent  of  the  landlord  affect  the  plaintiff's 
right  to  recover,  because  the  defendant  cannot  challenge  the 
validity  of  such  assignment.  1  Taylor,  LandL  &  Ten.  (9ih 
ed.)  §  402  et  seq.  But  the  plaintiff  is  precluded  from  re- 
covering in  this  condemnation  proceeding  because  its  title 
expired  before  the  institution  of  the  condemnation  proceed- 
ings, and  such  proceedings  cannot  be  used  for  the  recovery  of 
damages  for  past  trespasses  not  associated  with  the  taking 
of  the  land.  For  such  wrongs  the  remedy  of  the  plaintiff  is 
in  trespass,  and  the  nominal  damages  awarded  plaintiff  in 
this  action  will  be  no  bar  to  an  action  for  past  trespasses 
because  they  are  not  within  the  issues  upon  condemnation 
proceedings.  Carl  v.  8.  &  F.  du  L.  B.  Co.  46  Wis.  625,  1 
IT.  W.  295;  Blesch  v.  C.  &  N.  W.  B.  Co.  43  Wis.  183;  2 
Lewis,  Em.  Dom.  (2d  ed.)  p.  1149,  §  507,  and  cases  in  note 
80 ;  Randolph,  Em.  Dom.  p.  321,  §  352,  and  cases  in  note  6. 

It  follows  that  the  appellant  is  not  aggrieved  by  the  direc- 
tion of  a  verdict  in  its  favor,  and,  there  being  no  other  error 
in  the  case  not  covered  by  this  decision,  the  judgment  ought 
to  be  affirmed. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  tf- 
firmei 
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Habsh^  Appellant;  vs.  Mii^waukee  Light,  Ebat  &  Trao- 
Tiow  Company,  Kespondent 

January  d-^anuary  28,  1908. 

Eminent  domain:  Nature  and  extent  of  right  taken  &f  inierwr1>an 
railway  in  city  street:  Existing  street  railway  franchise:  Btat- 
utes:  Construction:  Instructions  to  jury:  Prejudicial  error: 
Damages:  Rule:  Measure. 

1.  A  railroad  or  other  puhlic  or  quasirpnhllc  corporation  In  the  con- 

demnation of  land  is  not  required  in  every  case  to  assert  Its 
full  power  of  condemnation  given  it  by  statute,  but  may  lesaen 
or  limit  within  a  reasonable  degree  the  estate  or  right  in  the 
land  taken  by  the  condemnation. 

2.  Sec.  1863a,  Stats.  (1898),  authorizes  electric  railroad  corporations 

to  exercise  the  power  of  eminent  domain  and  in  the  same  man- 
ner as  ordinary  commercial  railways,  but  excepts  from  this  au- 
thority the  condemnation  of  rights  in  city  streets.  By  amend- 
ment (ch.  306,  Laws  of  1899;  ch.  465,  Laws  of  1901;  and  ch.  497, 
Laws  of  1905)  the  restriction  as  to  streets  was  so  modified  that, 
where  the  use  of  such  street  had  been  first  duly  granted  to  the 
electric  railway  company  by  a  franchise  duly  passed  by  the 
common  council  of  the  city,  the  power  of  condonnatlon  was  not 
restricted.  Defendant,  an  electric  Interurban  railway,  after  it 
had,  for  several  years,  carried  on  its  interurban  bualneas  over 
a  street  railway  system  owned  by  it,  filed  its  petition  for  the 
condemnation  of  so  much  of  the  right,  title,  and  interest  of  the 
abutting  owners  as  was  sufficient  for  the  construction,  main- 
tenance, and  operation  of  its  interurban  system,  the  averments 
of  the  petition  being  stated  in  the  opinion.    Held: 

(1)  The  averments  of  the  petition  relieved  the  court  from  de- 
termining whether,  under  such  statutes,  the  interurban  railway 
corporation  had  power  to  condemn  a  mere  right  to  run  electric 
interurban  cars  over  the  tracks  of  an  ordinary  street  railway 
and  have  the  damages  of  the  abutting  owners  assessed  accord- 
ingly. 

(2)  The  averments  of  the  petition,  together  with  the  power 
given  by  such  statutes,  amply  showed  that  the  interurban  rail- 
way corporation  had  by  such  petition  condemned  and  taken, 
subject  to  the  appraisal  of  damages  and  the  special  provisions 
of  sec.  1836,  Stata.  (1898) — recognizing  that  the  exclusive  use 
and  possession  of  a  highway  is  not  acquired  by  condemnation, 
but  that  other  public  uses  continue  unimpaired,  or  only  Im- 
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paired  bo  tor  as  absolutely  necessary, — a  right  of  way  in  the 
street  for  its  roadbed  and  appliances,  not  during  the  life  of  the 
street  railway  franchise,  but  permanently. 

(3)  The  defendant  railway  having  in  its  petition  recognized 
the  franchise  under  which  the  street  railway  was  operated  on 
the  same  roadbed  and  with  the  same  appliances  with  which  it 
was  operating  its  interurban  traffic  and  made  it  one  of  the 
bases  of  such  petition,  acquired  by  the  condemnation  in  ques- 
tion a  right  to  construct  and  maintain  its  interurban  railway, 
subject  to  the  duty  to  continue  the  operation  of  street  railway 
cars  during  the  life  of  such  franchise. 

t.  In  such  case  it  was  error  to  limit  plaintiff's  damages  to  those  sus- 
tained by  the  mere  maintenance  and  operation  of  interurban 
railway  cars  ove**  street  railway  tracks  in  front  of  her  premises. 

4.  In  such  case  it  was  error  for  the  court  to  instruct  the  Jury  as 
stated  in  the  opinion  and  to  refuse  requested  instructions,  also 
stated  in  the  opinion. 

ib  In  a  proceeding  to  condemn  so  much  of  the  right,  title,  and  in- 
terest in  a  city  street  of  the  abutting  owners  as  is  sufficient  for 
the  construction,  maintenance,  and  operation  of  an  interurban 
railway,  the  street  already  being  occupied  by  street  railway 
tracks  and  appliances  in  use  for  both  urban  and  interurban 
traffic,  it  is  held  that  the  damages  should  be  estimated  with  ref- 
erence to  conditions  lawfully  existing  at  the  time  of  filing  the 
award  of  the  commissioners,  including  the  existence  and  opera- 
tion of  the  street  railway  in  the  street  in  front  of  the  plaintifTs 
premises,  and  with  reference  to  the  change  made  by  the  taking 
when  completed,  including  the  substitution  of  an  interurban 
railway  roadbed,  track,  and  appliances  permanently  upon  the 
street,  but  with  the  duty  on  the  part  of  the  railway  company  to 
continue  the  street  railway  service;  such  damages  to  be  meas- 
ured by  the  difference,  if  any,  between  the  market  value  of  the 
property  in  its  former  condition  and  its  market  value  with  the 
condemnation  completed. 

Appeax  from  a  judgment  of  the  circuit  court  for  Wau- 
kesha county :  James  J.  DfCK,  Circuit  Judge.     Reversed. 

The  appeal  is  from  a  judgment  rendered  upon  a  verdict 
for  the  appellant  upon  appeal  to  the  circuit  court  from  the 
award  of  commissioners  in  a  condemnation  proceeding. 
March  3,  1904,  the  respondent  filed  its  petition  in  the  cir- 
cuit court  for  Waukesha  county  seeking  "to  condemn  and 
permanently  appropriate  all  the  rights  of  property  which 
Vol*  184  — 25 
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would  entitle  tke  owners  and  persons  interested  in  the  lots 
fronting  and  abutting  upon  said  Lincoln  avenue  (or  street) 
...  to  damages  by  reason  of  the  construction,  maintenance, 
and  operation  on  said  Lincoln  avenue  (or  street)  of  the 
double-track  railroad  authorized  by  your  petitioner's  said 
articles  of  incorporation  and  said  franchise,  and  as  the  same 
has  been  heretofore  constructed  and  operated."  Elsewhere 
in  said  petition  it  appears  that  the  whole  street,  sixty  feet 
in  width,  is  sought  to  be  taken  for  the  construction,  main- 
tenance, and  operation  thereon  of  petitioner's  double-track 
electric  railway  "authorized  by  its'  articles  of  incorporation." 
The  usual  order  was  made  on  this  petition  appointing  com- 
missioners. September  19,  1904,  the  commissioners  filed 
their  award  to  the  appellant  of  $265  damages,  and  from  this 
award  both  parties  appealed  to  the  circuit  court,  where  the 
appellant  had  a  verdict  for  $250.  Costs  were  taxed  in  favor 
of  the  respondent  and  set  off  against  these  damages,  and  from 
the  judgment  thus  arrived  at  this  appeal  to  this  court  is 
taken  by  the  lotowner. 

The  respondent  was  incorporated  in  the  latter  part  of  the 
year  1896  or  in  the  early  part  of  1897  for  the  business  or 
purpose  of  purchasing  or  otherwise  acquiring,  constructing, 
equipping,  leasing,  maintaining,  and  operating  by  electricity 
or  other  power  street  railways  for  the  transportation  of  pas- 
sengers, mail,  express,  merchandise,  and  other  freight  in  the 
city  and  county  of  Milwaukee  and  elsewhere  in  said  stat^ 
and  of  purchasing  or  otherwise  acquiring,  taking,  holding, 
and  operating  real  and  personal  property  rights,  privileges, 
ordinances,  and  franchises,  and  any  enterprise  suitable  for 
and  in  furtherance  of  the  business  or  purposes  of  the  cor- 
poration, and  for  the  purpose  of  acquiring  the  real  and  per- 
sonal property  rights,  privileges,  ordinances,  and  franchises 
of  any  individual  or  individuals,  or  of  any  street  railway 
companies  and  electric  power,  light,  or  heat  companies,  for- 
eign or  domestic,  now  or  hereafter  existing,"  etc.  July  27, 
1897,  the  common  council  of  the  city  of  Waukesha,  under 
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and  pursuant  to  the  power  delegated  to  it  by  sec.  1862,  Stats. 
(1898),  granted  by  ordinance  the  use  of  certain  streets  of 
the  city  of  Waukesha  to  the  Waukesha  Electric  Railway 
Company,  its  successors  and  assigns,  for  the  term  of  fifty 
years  and  no  longer.  This  ordinance  was  what  is  commonly 
known  as  a  street  railway  franchise,  and  contained  the  usual 
provisions  found  in  such  franchise  ordinances;  and  sea  9 
thereof  was  as  follows: 

"The  said  company,  its  successors  or  assigns,  shall  not 
operate  its  lines  and  railway  for  any  other  purpose  than  that 
of  a  passenger  railway  within  the  streets  of  the  city  of  Wau- 
kesha, but  said  company  shall  be  permitted  to  carry  such 
personal  effects  as  are  usually  carried  by  passengers  on  street 
railways.'* 

The  ordinance  was  from  time  to  time  amended.  The  last 
amendment  offered  in  evidence  bears  date  July  11,  1900, 
and  authorizes  the  laying  of  a  double  track  for  an  electric 
street  railway  and  the  occupation  of  Lincoln  avenue  in  the 
city  of  Waukesha.  This  franchise  is  referred  to  in  the 
petition  for  condemnation,  in  the  award  of  conmiissioners, 
and  was  offered  in  evidence  by  the  respondent,  and  is  still  in 
force. 

For  the  appellant  there  was  a  brief  by  Tull^r  dk  LocJcney, 
and  oral  argument  by  D.  8.  Tidlar  and  Henry  Lockney. 

Eor  the  respondent  there  was  a  brief  by  Byan,  Merton  <6 
Newbury,  attorneys,  and  Clarke  M.  BosecrarUz,  of  counsel, 
and  oral  argument  by  T.  E,  Ryan, 

TiMxiN,  J.  The  appellant  assigns  error  because  the  trial 
court  refused  to  instruct  the  jury  as  requested  by  her  counsel 
and  in  giving  certain  instructions  hereinafter  noted.  Some 
of  these  requests  were  properly  refused,  but  among  the  in- 
structions requested  were  the  following : 

"Said  plaintiff  is  entitled  in  this  action  to  recover  damages, 
if  any  there  be,  for  the  taking  and  appropriating  by  the  de- 
fendant company  of  a  portion  of  said  Lincoln  avenue  as  a 
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right  of  way  for  the  location  of  its  tracks  used  in  operating 
its  said  interurban  railway/' 

"The  legal  effect  of  this  proceeding  by  the  defendant  com- 
pany is  the  acquisition  by  said  company  of  a  right  of  way  for 
its  interurban  street  railroad  pursuant  to  the  privilegea 
granted  by  the  city  of  Waukesha,  and  the  acquiring  by  said 
defendant  company  for  the  purpose  of  conducting  its  trans- 
portation business  of  a  perpetual  interest  in  the  real  estate 
of  the  plaintiff.  This  action  of  the  defendant  is  not  based 
on  any  rights  or  privileges  which  have  been  bestowed  on  it 
by  the  said  city  for  affording  facilities  to  persons  to  pass  and 
repass  on  the  streets  as  a  public  highway;  but  it  is  taking 
property  under  the  power  of  eminent  domain,  for  which  it 
must  indemnify  plaintiff." 

After  refusing  the  foregoing  requests  the  circuit  judge 
br9ught  this  question  to  a  sharp  issue  by  instructing  the  jury 
as  follows: 

"It  is  undisputed  that  the  defendant  company  is  the  owner 
of  the  franchises  granted  by  the  said  city  of  Waukesha  for 
the  construction  and  operation  of  a  street  railway  in  said 
city  and  that  the  same  are  now  in  force  and  were  in  force  at 
the  time  it  laid  its  single  and  double  tracks  in  front  of  and 
along  the  said  described  premises  on  said  Lincoln  avenue, 
and  that  such  franchises  authorize  said  company  to  layjsuch 
tracks  on  said  Lincoln  avenue,  a  public  street  of  said  city, 
and  to  operate  on  said  tracks  electric  cars  for  street  railway 
purposes;  and  the  plaintiff  is  not  entitled  in  this  action  to 
any  damages  for  the  laying  of  such  tracks  in  front  of  his  said 
property,  or  for  the  placing  of  poles  and  wires  for  the  opera- 
tion of  a  street  railway  line  for  the  operation  of  electric  cars 
for  street  railway  purposes  thereon,  or  for  the  operating  of 
street  railway  cars  thereon.  And  the  plaintiff  is  only  en- 
titled to  recover  in  this  action  for  such  damages  as  any  of  you 
shall  find  from  the  evidence  he  has  sustained  by  reason  of  the 
defendant  company  maintaining  and  operating  interurban 
railway  cars  over  and  upon  said  tracks  in  front  of  and  along 
the  said  premises  of  the  plaintiff  over  and  above  any  damages 
which  you  may  find  from  the  evidence  resulted  to  said  prem- 
ises from  the  construction  and  operation  of  such  railway  for 
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street  railway  purposes,  if  you  find  from  the  evidence  the 
railway  in  front  of  said  premises  was  a  street  railway  oper- 
ated as  such  before  it  was  operated  as  an  interurban  railway, 
or  was  a  street  railway  operated  as  such  in  connection  with 
the  operating  of  said  railway  as  an  interurban  railway,  in 
front  of  said  premises  on  said  Lincoln  avenue." 

The  questions  arising  upon  the  refusal  of  said  instructions 
and  upon  the  giving  of  said  charge  above  quoted  are  pre- 
served by  sufficient  exceptions.  Waiving  criticism  on  ac- 
count of  verbal  inaccuracies,  there  is  presented  by  the  fore- 
going exceptions  the  question  of  what  estate  or  interest  in  the 
highway  is  sought  to  be  acquired  and  will  be  acquired  by 
the  condemnation  proceedings  in  question.  Is  it  a  right 
to  maintain  in  perpetuity  interurban  railway  tracks,  poles, 
and  wires  in  this  street,  or  is  it  a  mere  right  to  operate  inter- 
urban railway  cars  upon  tracks,  poles,  and  wires  which  will 
remain  street  railway  tracks,  poles,  and  wires  notwithstand- 
ing such  operation  for  the  next  forty  years,  or  for  the  un- 
expired portion  of  the  fifty-year  term  of  the  street  railway 
franchise  ?  If  the  latter,  will  a  new  condenmation  proceed- 
ing be  necessary  at  the  expiration  of  the  street  railway  fran- 
chise? If  the  former,  will  the  street  railway  franchise  be 
taken  and  extinguished  by  this  condemnation  ?  If  the  street 
railway  franchise  be  taken  and  extinguished  by  this  coup 
demnation  proceeding,  must  the  abutting  landowners  be 
compensated  for  this  deprivation  of  street  railway  facilities  ? 

Consulting  sec.  1863a^  Stats.  (1898),  for  the  purpose  of 
ascertaining  the  scope  of  this  condenmation  proceeding  by 
an  electric  railroad  corporation,  we  find  the  corporation  au- 
thorized to  acquire  by  condenmation  such  real  estate  and 
other  property  as  may  be  necessary  for  the  construction^ 
maintenance,  and  operation  of  its  railroad'  and  of  the  sta- 
tions, depot  grounds,  and  other  accommodations  reasonably 
necessary  to  accomplish  the  objects  of  its  incorporation.  All 
the  provisions  of  the  statutes  relating  to  the  exercise  of  cm- 
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inent  domain  by  railroad  companies  are  made  to  apply  to 
electric  railroad  corporations,  but  this  power  did  not  extend 
to  the  condemnation  of  any  rights  in  any  street  This  act 
was  amended  by  ch.  306,  Laws  of  1899,  ch.  465,  Laws  of 
1901,  and  ch.  497,  Laws  of  1905.  By  such  amendments  the 
restriction  above  noted  with  reference  to  streets  was  so  modi- 
fied that,  where  the  use  of  such  street  had  been  first  duly 
granted  to  the  electric  railway  company  by  a  franchise  duly 
passed  by  the  common  council  of  the  city,  the  power  to  con- 
demn was  not  restricted.  The  delegation  of  the  power  of 
eminent  domain  by  the  state  to  the  electric  railway  corpora- 
tion was  also  modified  so  as  to  read  as  follows : 

"Any  street  or  electric  railway  corporation  shall  have  the 
power  to  lay  out  its  right  of  way  not  exceeding  one  hundred 
feet  in  width  and  acquire  the  same  by  condemnation  and  to 
construct  its  railway  thereon.'' 

Also: 

"Any  such  street  or  electric  railway  corporation  may  ac- 
quire .  •  .  by  condemnation  and  may  hold  or  use  such  real 
estate  or  other  real  or  personal  property  as  may  be  necessary 
for  the  construction,  maintenance  and  operation  of  its  rail- 
road and  of  the  stations,  depot  grounds  and  other  accommoda- 
tions reasonably  necessary  to  accomplish  the  objects  of  in- 
corporation; and  when  reasonably  necessary  may  take  and 
acquire  by  condemnation  or  otherwise  the  right  to  run  its 
cars  over  any  bridge  owned  by  any  city  of  the  second,  third 
and  fourth  classes,  towns  and  villages,  and  the  approaches 
thereto  on  the  rails  of  any  other  street  or  electric  railway 
which  it  may  meet,  join,  intersect  or  cross." 

It  is  also  provided  that 

^Vherever  such  corporation  has  constructed  its  railway  on 
any  street  or  highway  under  a  franchise  granted  to  it  by  any 
town  or  village  board  or  city  council,  sueh  corporation  shall 
not  during  the  term  of  such  franchise  abandon  or  discon- 
tinue any  part  of  such  railway  on  a  public  street  or  high- 
way within  any  town,  village  or  city  without  the  consent  of 
the  proper  town  or  village  board  or  city  council.'' 
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The  petition  for  condemnation  in  the  case  at  bar,  by  means 
of  which  the  respondent  exercised  its  delegated  power  of 
eminent  domain,  states,  among  other  things,  that  the  re- 
spondent has  in  good  faith  already  constructed  its  railroad 
over  Lincoln  avenue,  so  that  one  of  its  side-tracks  is  south  of 
the  center  line  of  that  street,  and  it  has  erected  and  now 
maintains  poles,  wiresy  and  feeders  and  other  electrical  equip- 
ment used  by  it  in  the  operation  of  its  railroad,  and  that  it  re- 
quires for  the  purpose  of  constructing  and  operating  its  rail- 
road so  much  of  the  right,  titie,  and  interest  of  the  abutting 
owners  on  Lincoln  avenue  as  is  sufficient  for  the  construction, 
maintenance,  and  operation  thereon  of  the  double-track  elec- 
tric railway  authorized  by  respondent's  articles  of  incorpora- 
tion, and  so  much  as  is  sufficient  for  the  construction  and 
maintenance  of  the  necessary  electrical  equipment  for  the 
conduct  of  electrical  power,  including  poles,  wires,  cables, 
feeders,  and  fixtures,  and  including  the  right  to  send  and 
convey  thereby  currents  of  electricity  from  the  power  house  of 
respondent  to  points  beyond  the  city  of  Waukesha,  These 
averments  are  industriously  repeated  in  the  petition.  They 
relieve  us  from  the  necessity  of  determining  whether,  under 
the  statutes  above  referred  to,  the  respondent  has  power  to 
condemn  a  mere  right  tx>  run  electric  interurban  cars  over 
the  tracks  of  an  ordinary  street  railway  and  have  the  dam- 
ages of  abutting  lotowners  assessed  accordingly,  because 
here  manifestly  the  respondent  is  not  attempting  any  such 
thing.  The  averments  of  the  petition,  together  with  the 
power  given  respondent  by  the  statute,  amply  show  that 
the  respondent  has  by  such  petition  condemned  and  taken, 
subject  to  appraisal  of  damages  by  the  commissioners  and 
subject  to  the  limitations  hereinafter  stated,  a  right  of  way  in 
Lincoln  avenue  for  its  roadbed,  tracks,  poles,  and  wires,  not 
during  the  life  of  the  street  railway  franchise,  but  perma- 
nently. But  a  railroad  or  other  public  or  gwo^public  ooi> 
poration  in  the  condemnation  of  land  is  not  required  in 
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every  case  to  assert  its  full  power  of  condemnation  given  it 
by  statute,  but  may  lessen  or  limit  within  a  reasonable  degree 
the  estate  or  right  in  the  land  taken  by  condemnation.  JorvRS 
V.  Erie  &  W.  7.  B.  Co.  169  Pa.  St  333,  32  Atl.  535 ;  Jones 
V.  Eme  &  F.  7.  22.  Go.  144  Pa.  St  629,  23  Atl.  251. 

The  general  railroad  condemnation  statutes  authorizing 
the  placing  of  tracks  in  a  public  highway  have  been  con- 
strued to  only  authorize  such  taking  as  is  not  inconsistent 
with  the  existence  of  lawful  public  uses  of  the  highway,  at 
least  where  the  taking  of  a  greater  estate  or  interest  or  of  ex- 
<5lusive  possession  was  not  absolutely  necessary  to  the  con- 
struction of  the  railroad.  Bussian  v.  M.,  L.  8.  <6  W.  B.  Co. 
56  Wis.  325,  14  N.  W.  452.  The  special  provisions  of  sec 
1836,  Stats.  (1898),  relating  to  ordinary  commercial  rail- 
roads and  the  construction  of  the  same  upon  highways,  rec- 
ognize that  the  exclusive  use  and  possession  of  the  highway 
is  not  acquired  by  condemnation,  but  that  other  lawful  public 
uses  continue  unimpaired,  or  only  impaired  so  far  as  abso- 
lutely necessary.  These  provisions  of  the  general  condemna- 
tion statutes  apply  by  direct  reference  to  condemnation  of 
rights  of  way  in  highways  by  electric  interurban  railways. 
In  addition  to  this  the  respondent,  having  recognized  the 
franchise  ordinance  of  July  27,  1897,  in  its  petition  for  con- 
demnation and  made  it  one  of  the  bases  of  such  petition, 
must  be  held  to  have  acquired  by  the  condemnation  in  ques- 
tion a  right  to  construct  and  maintain  interurban  railway 
tracks,  roadbed,  poles,  and  wires  on  Lincoln  avenue,  subject 
to  the  continuance  of  all  the  duties  imposed  by  said  ordi- 
nance, including  the  duty  to  continue  the  operation  of  street 
railway  cars  at  the  times  and  upon  the  terms  therein  speci- 
fied. But  having  exercised  its  power  of  eminent  domain  to 
take  for  the  purpose  of  constructing  and  maintaining  its 
roadbed,  tracks,  poles,  and  appliances  in  the  street  as  an 
electric  interurban  railway,  the  circuit  court  was  in  error 
in  limiting  the  plaintiff's  damages  to  those  sustained  by  the 
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mere  maintenance  and  operation  of  interurban  railway  cars 
over  street  railway  tracks  in  front  of  the  plaintiff's  premises. 
The  jury  should  have  been  instructed,  as  requested,  that  the 
plaintiff  was  entitled  to  recover  damages,  if  any  there  be, 
for  the  taking  and  appropriation  by  the  respondent  of  said 
Lincoln  avenue  as  a  right  of  way  for  the  location  of  its 
tracks  and  appliances  used  in  operating  its  interurban  rail- 
way. The  jury  should  have  been  further  instructed,  as  re- 
quested, that  the  legal  effect  of  the  condemnation  proceeding 
was  the  acquisition  by  the  respondent  of  a  right  of  way  for 
its  interurban  street  railway  pursuant  to  the  privileges 
granted  by  the  city  of  Waukesha,  and  the  acquisition  by  the 
respondent  for  the  purpose  of  conducting  its  transportation 
business  of  a  perpetual  interest  in  the  real  estate  of  the 
plaintiff. 

The  plaintiff's  damages  must,  of  course,  be  estimated  with 
reference  to  conditions  lawfully  existing  at  the  time  of  filing 
the  award  of  commissioners,  including  the  existence  and 
operation  of  a  street  railway  on  the  street  in  front  of  plaint- 
iff's premises,  and  with  reference  to  the  changes  made  by 
the  taking  when  completed,  including  the  substitution  of  an 
interurban  railway  roadbed,  track,  and  appliances  perma- 
nently upon  the  street,  but  with  the  duty  on  the  part  of  the 
respondent  to  continue  the  street  railway  service.  The  dam- 
ages will  be  measured  by  the  difference,  if  any,  between  the 
market  value  of  the  property  in  its  former  condition  and  its 
market  value  with  the  condemnation  to  the  extent  herein 
described  completed.  Chapman  v,  0.  &  M.  R.  R.  Co.  33  Wis. 
629 ;  Drher  v.  W.  U.  R.  Co.  32  Wis.  569 ;  Esch  v.  C,  M.  & 
at  p.  JK.  Co.  72  Wis.  229,  39  K  W.  12d  ;Alex{an  Bros.  v. 
OsMcosh,  95  Wis.  221,  70  K  W.  162 ;  Carl  v.  8.  &  F.  du  L. 
R.  Co.  46  Wis.  625,  1  N.  W.  295 ;  MilwauTcee  &  M.  R.  Co, 
V.  Eble,  3  Pin.  334;  Hutchinson  v.  C.  &  N.  W.  R.  Co.  37 
Wis.  582 ;  S.  C.  41  Wis.  541. 

With  the  novel  features  of  the  situation  disposed  of,  by 
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considering  the  taking  to  have  been  completed  at  the  time  the 
commissioners  filed  their  award,  and  considering  as  condi- 
tions lawfully  existing  prior  to  that  time  the  street  railway 
tracks  and  appliances  and  operation,  excluding  the  unlawful 
operation  of  interurban  cars,  and  treating  as  new  conditions, 
brought,  about  the  taking,  the  maintenance  in  perpetuity 
upon  the  street  of  interurban  tracks,  appliances,  and  the 
operation  of  an  interurban  railway,  subject  to  the  duty  to 
continue  the  street  railway  service  during  the  unexpired 
term  of  the  said  franchise,  there  can  be  little  difficulty  in 
arriving  at  the  true  measure  of  compensation  under  rules  of 
law  well  settled  in  this  state. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  r^ 
versed,  and  the  cause  remanded  for  a  new  triaL 


Pktbib,  Appellant,  vs.  MniWAUEra:  Light,  Heat  k  Tukonojx  Oompant, 

Respondent 

January  8-— January  28,  1908, 

Marsh  V.  Milwaukee  L,,  H.  d  T.  Co.,  ante,  p.  384,  followed. 

Appeal  from  a  Judgment  of  the  circuit  court  for  Waukesha  county: 
James  J.  Dick,  Circuit  Judge.    Reversed, 

The  appeal  is  from  a  Judgment  rendered  upon  a  verdict  for  the 
appellant  upon  an  appeal  to  the  circuit  court  from  the  award  of  com- 
missioners in  a  condemnation  proceeding. 

For  the  appellant  there  was  a  brief  by  Tullar  d  Lockney,  and  oral 
argument  by  D.  B.  Tullar  and  Henry  Lockney. 

For  the  respondent  there  was  a  brief  by  Ryan,  Merton  d  Netolmry, 
attorneys,  and  Clarke  M,  Rosecrantz,  of  counsel,  and  oral  argument 
by  T.  E.  Ryan. 

Timlin,  J.  This  relates  to  a  dlfFerent  award  made  in  the  same 
condemnation  proceeding  under  consideration  In  Marsh  v.  Milwaukee 
L.,  H.  d  T,  Co.,  ante,  p.  384,  114  N.  W.  804.  The  trial  court  charged 
the  Jury  in  this  case  as  he  did  in  the  case  last  cited,  and  for  this 
error  the  Judgment  must  be  reversed. 

By  the  Court. — The  Judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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Mebbill,  Appellant,  vs.  Mebbiix,  Eespondent. 

January  B-^anuary  28,  1908. 

Appeals  from  county  court:  Persons  entitled  to  appeal:  **Person  aff- 
grieved:*'  Review:  Findings,  when  disturbed. 

L  The  petitioner  for  the  appointment  of  a  guardian  of  his  father, 
an  alleged  incompetent,  was  the  only  child,  and,  under  sec.  1502, 
Stats.  (1898),  would  be  legally  bound  to  relieve  and  support 
his  father  should  he  dissipate  his  property  so  as  to  be  unable 
to  maintain  himself.  Held,  that  such  liability  gave  petitioner 
such  a  substantial  interest  in  the  proceeding  that  he  should 
properly  be  considered  a  "person  aggrieved"  within  the  mean- 
ing of  the  appeal  statutes. 

2.  In  such  case  it  was  not  error  for  the  circuit  court  to  deny  a  mo- 
tion to  dismiss  an  appeal  from  an  order  refusing  to  appoint  a 
guardian,  on  the  ground  that  the  petitioner  was  not  an  ag- 
grieved person  within  the  calls  of  sec  4031,  Stats.  (1898),  reg- 
ulating appeals  from  county  to  circuit  court 
[8.  Whether  a  mere  friend  or  relative  or  other  person  not  under  such 
liability  who  makes  such  a  petition — as  under  sec.  3978,  Stats. 
(1898),  he  may — can  properly  be  considered  as  aggrieved  by  its 
denial,  doubted,  but  not  determined.] 

4.  Findings  of  fact  having  ample  support  cannot  be  reversed  on  i^ 
peal. 

Appeal  from  a  judgment  of  the  drcnit  court  for  Dodge 
county:  James  J.  Dicz,  Circuit  Judga    Affirmed. 

J.  E.  Malone,  for  the  appellant. 

For  the  respondent  there  was  a  brief  hj  Chr,  A.  Christiarir 
sen,  M.  E.  Bwrke,  and  J.  G.  Bachhuber,  and  oral  argument 
by  Mr.  Chrisiiaaisen  and  Mr.  Burke. 

WiNSLOw,  C.  J.  "Oeorge  W.  Merrill  petitioned  the  county 
court  of  Dodge  county  for  the  appointment  of  a  guardian  of 
the  person  and  estate  of  his  aged  father,  on  the  ground  that 
he  was  incompetent  to  manage  his  property  and  by  excessive 
drinking  and  debauchery  was  wasting  his  estate  so  as  to  en- 
danger his  support.     After  a  full  hearing  in  that  court  the 
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petition  was  denied  and  the  petitioner  appealed  to  the  cip- 
cnit  courts  where  the  ease  was  heard  on  the  evidence  taken  in 
the  county  court  and  the  order  of  the  county  court  was  af- 
firmed. From  the  judgment  of  aflSrmance  the  petitioner  ap- 
peals to  this  court 

A  motion  was  made  in  the  circuit  court  by  the  respondent 
to  dismiss  the  appeal,  on  the  ground  that  the  petitioner  was 
not  an  aggrieved  person  under  the  provisions  of  sec  4031, 
Stats.  (1898),  regulating  appeals  from  county  court  to  cir- 
cuit court,  and  hence  had  no  right  to  appeaL  The  petitioner 
is  a  married  man  and  is  the  only  child  of  the  respondent^ 
and  under  sec.  1502,  Stats.  (1898),  would  be  l^ally  bound 
to  relieve  and  support  his  father  should  he  dissipate  his 
property  so  as  to  be  unable  to  maintain  himself.  This  lia- 
bility, we  think,  gives  him  such  a  substantial  interest  in  the 
proceeding  that  he  should  properly  be  considered  a  "person 
aggrieved,"  within  the  meaning  of  the  statute,  when  his 
petition  is  denied.  When  a  mere  friend  or  relative  or  other 
person  not  under  such  liability  makes  such  a  petition — as 
under  sec.  3978,  Stats.  (1898),  he  may, — ^it  seems  extremely 
doubtful  whether  he  can  properly  be  considered  as  a^rieved 
by  its  denial ;  but  upon  that  question  we  express  no  opinion. 

The  testimony  was  quite  voluminous  on  the  questions 
of  fact  presented  by  the  petitioner,  and  both  courts  found 
that  the  respondent  was  competent  to  transact  business  and 
was  not  squandering  his  estate  so  as  to  endanger  his  support 
These  findings  had  ample  support  in  the  evidence  and  there- 
fore we  cannot  reverse  them.  Any  detailed  statement  of  the 
evidence  would  be  of  no  practical  value. 

By  the  Court. — Judgment  afltened. 
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SoHi-BsiirGEE,  Eeoeiver,  Appellant,   vs,   Ellinqbk,   Ee- 

spondent 

January  9— January  28,  1908. 

DUoovery:  Order  for  inspection  of  writings:  When  order  should  he 
vacated:  Evidence:  Burden  of  proof, 

1.  In  proceedings  under  sec  4183,  Stats.  (1898),  authorizing  com- 
pulsory permission  of  one  party  to  an  action  to  Insnect  and  take 
copies  of  "books,  papers  and  documents  in"  the  "possession  or 
under"  the  "control"  of  the  adverse  party  "relating  to  the  mer- 
its of  the  action  or  of  the  defense  therein,"  an  unqualified  de- 
nial of  the  allegations  of  a  petition,  praying  such  permission, 
as  to  such  possession  and  control  constitutes  a  full  answer 
thereto,  and  calls  for  the  vacation  of  an  order  for  such  inspec- 
tion theretofore  made. 

S.  In  such  case,  however,  if  it  appears  that  the  books,  papers,  and 
documents  inspection  of  which  is  sought^have  been  in  the  pos- 
session of  the  adverse  party,  especially  where  such  party  Is 
unquestionably  the  proper  custodian  thereof,  the  proof  that 
they  aie  so  no  longer  must  be  very  clear  to  require  an  order 
for  their  production  to  be  vacated. 

8.  In  proceedings  under  sec.  4183,  Stats.  (1898),  for  the  compulsory 
inspection  of  books,  papers,  and  documents  in  the  possession 
or  under  the  control  of  the  adverse  party,  the  burden  of  proof 
is  on  the  party  seeking  to  have  his  adversary  coerced,  and  an 
affidavit  that  such  adversary  has  control  of  the  papers  (which 
may  be  properly  made  without  personal  knowledge  because  of 
the  presumption  arising  from  the  fact  that  rightly  they  should 
be  in  such  control )  makes  a  prima  facie  case. 

4.  When,  however,  such  presumption  is  rebutted  by  the  positive  de- 

nial by  such  adversary,  an  order  nevertheless  requiring  their 
production,  based  on  mere  suspicion  that  the  denial  is  false, 
or  that  the  papers  are  where  he  might  gain  control  of  them, 
is  Improper. 

5.  Proceedings  under  said  sec.  4183,  Stats.   (1898),  cannot  be  ex- 

tended so  as  to  compel  the  adverse  party  to  assert  his  right  to 
possession  of  papers  and  obtain  them,  from  one  who  would 
resist  efforts  In  that  regard,  for  the  purpose  of  producing  them 
for  inspection  of  the  petitioner, 
f.  In  proceedings  under  said  sec.  4183,  Stats.  (1898),  under  the 
facts,  stated  in  the  opinion,  it  is  held  error  for  the  trial  court 
to  refuse  to  vacate  an  order  requiring  the  adverse  party  to  sub- 
mit to  petitioner  the  papers  and  documents  named  in  the  pe- 
tition. 
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Appkat.  from  an  order  of  the  circuit  court  for  Waukesha 
county:  James  J.  Dick:,  Circuit  Judge.    Reversed, 

The  appeal  is  from  a  determination  refusing  to  vacate  an 
order  for  the  production  of  books  and  papers  and  staying 
proceedings  until  compliance  therewith. 

The  Federal  Bank  of  New  York,  a  state  corporation,  was 
duly  closed  by  the  New  York  state  banking  department  April 
14,  1904,  and  plaintiff  was  duly  appointed  receiver.  There 
came  to  his  hands  through  the  superintendent  of  such  bank- 
ing department  as  part  of  the  assets  of  the  bank  two  notee 
against  the  defendant,  each  for  $3,750,  dated  January  16, 
1904.  This  action  was  commenced  to  recover  thereon.  De- 
fendant answered  to  the  effect  that  the  notes  were  executed  by 
plaintiff  and  placed,  in  the  custody  of  David  Rothschild,  as 
president  of  the  bank,  under  an  agreement  that  they  were  to 
be  negotiated  in  the  bank  and  the  proceeds  immediately  re- 
mitted to  him ;  that  the  proceeds  of  the  notes  were  never  for- 
warded to  defendant;  that  he  never  received  any  considera- 
tion therefor  whatever. 

Upon  affidavit  of  one  of  defendant's  attorneys  an  order 
was  entered  requiring  plaintiff  to  produce  for  inspection  by 
such  attorneys  the  articles  of  incorporation  of  the  bank,  its 
by-laws,  rules,  and  the  minutes  and  records  of  meetings  of 
its  stockholders  and  directors,  containing  provisions,  resolu- 
tions, or  directions  as  to  the  powers  of  the  president  The 
order  was  granted  on  a  hearing.  The  affidavit  referred  to 
was  to  this  effect,  in  addition  to  stating  the  defensive 
groimds:  It  is  material  to  defendant's  case  to  establish  the 
authority  possessed  by  the  president  of  the  bank  with  whom 
the  notes  were  left  Defendant  has  been  advised  by  his 
counsel,  and  verily  believes,  that  an  inspection  of  the  papers 
and  records  of  the  corporation,  specifying  those  mentioned 
in  the  order  aforesaid,  is  necessary  to  enable  him  to  prepare 
for  trial ;  that  plaintiff  as  receiver  is  in  the  possession,  cus- 
tody, or  control  of  such  papers  and  records. 
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October  15,  1906,  a  motion  was  duly  made  to  vacate  said 
order,  which  was  supported  by  the  affidavit  of  plaintiff  used 
on  the  former  hearing,  to  the  effect  that  he  did  not  have  in 
his  possession  or  under  his  control  any  such  papers  as  those 
he  was  required  to  produce;  that  he  had  made  and  caused  his 
clerk  to  make  a  careful  search  in  all  places  where  they  would 
be  likely  to  be  found  and  made  inquiry  of  every  person 
whom  he  could  reach  or  find,  likely  to  furnish  any  informa- 
tion relating  to  such  papers  and  records,  without  being  able 
to  discover  the  whereabouts  thereof  or  any  information  in 
respect  thereto. 

The  motion  was  further  supported  by  a  second  affidavit  of 
plaintiff,  one  by  the  person  who  acted  aa  custodian  of  the 
papers  relating  to  the  bank,  received  by  plaintiff  from  the 
time  they  were  taken  possession  of,  one  by  the  cashier  of  the 
bank  at  the  time  of  its  suspension,  one  by  the  person  who 
was  president  at  such  time,  one  by  the  person  who  had  per- 
sonal charge  of  the  papers  and  records  of  the  bank  from  the 
time  of  its  commencement  till  it  was  taken  possession  of  by 
the  superintendent  of  banking,  all  to  the  effect  that  no  such 
papers  as  those  mentioned  in  the  order  were  in  the  bank  when 
such  possession  was  taken,  and  no  such  papers  or  records  were 
ever  delivered  to  plaintiff;  that  diligent  search  and  inquiry 
had  been  made  therefor  by  him  and  his  assistants  without 
his  being  able  to  discover  the  whereabouts  of  any  such  papers 
or  records,  except  minutes  of  a  meeting  of  the  board  of  direc- 
tors of  March  9,  1904,  a  sworn  copy  of  which  was  produced 
and  which  did  not  contain  anything  of  importance  to  the 
case.  There  was  an  affidavit  by  Rothschild  that  regular 
meetings  of  the  board  of  directors  and  stockholders  were 
held  from  the  time  the  bank  commenced  business  till  he  was 
displaced  as  president  and  that  records  thereof  were  among 
the  archives  of  the  bank  when  he  left  it. 

The  court  denied  the  motion  upon  the  ground  that  the  case 
presented  by  plaintiff  was  not  sufficient  to  overcome  the  pre 
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sumption  that  records  and  papers  showing  corporate  pro- 
ceedings were  made  by  the  corporation,  and  that  it  was  the 
duty  of  plaintiff  not  only  to  satisfy  the  court  that  they  were 
not  in  his  possession  nor  under  his  control,  but  to  take  all 
reasonable  and  legal  steps  to  ascertain  if  they  were  in  exist- 
ence, and,  if  not,  what  had  become  of  them,  and  if  they  had 
been  destroyed  who  was  the  actor  in  the  matter,  and  that 
inasmuch  as  he  had  not  done  so  the  motion  should  be  denied. 
The  court  said :  "When  papers  are  last  shown  in  his  posses- 
sion, he  must  show  what  has  been  done  with  them,  what  has 
become  of  them,  or  that  they  have  got  out  of  his  possession 
and  are  no  longer  under  his  control." 

For  the  appellant  there  was  a  brief  by  Simmons,  Nelson 
i£  Walker  J  and  oral  argument  by  John  0.  Simm/ms, 

For  the  respondent  there  was  a  brief  by  Kronshage,  Mc- 
Oovem  <6  Fritz,  and  oral  argument  by  Mr.  Kronshage. 

Marshall,  J.  It  is  conceded,  as  it  must  be,  that  the 
lower  court  was  not  warranted  in  refusing  to  vacate  the  order 
requiring  production'of  books  and  papers,  if  the  prvmd  facie 
showing  made  in  the  moving  papers  for  such  order,  that  such 
books  and  papers  were  in  the  possession  or  under  the  con- 
trol of  plaintiff,  was  fully  rebutted. 

The  proceedings  were  governed  by  sec.  4183,  Stats.  (1898). 
That  only  authorizes  compulsory  permission  of  one  party  to 
an  action  to  inspect  and  take  copies  of  'Hbooks,  papers  and 
documents  in"  the  "possession  or  under"  the  "control"  of 
the  adverse  party  "relating  to  the  merits  of  the  action  or  of 
the  defense  therein,"  So  an  unqualified  credible  denial  by 
appellant  of  the  allegations  of  respondent's  petition  as  to  such 
possession  and  control  necessarily  constituted  a  full  answer 
thereto,  and  called  for  a  vacation  of  the  order  as  requested. 

The  practice  under  the  statute  is  well  and  firmly  settled  as 
indicated.  ^Yoods  v.  De  Figamere,  25  How.  Pr.  522 ;  Hoyt 
V.  Am,  Exch.  Bank,  1  Diier,  652 ;  Ahoyke  v.  Wolcott,  4  Abb. 
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Pr.  41 ;  Bradstreet  v.  Bailey,  id.  233.  Indeed,  no  authority 
would  seem  to  be  needed  on  the  question.  The  statute  is 
plain.  The  court  can  go  to  the  extent  thereof  and  no  further. 
The  rule  is  thus  laid  down  in  standard  works  on  practice, 
referring  to  statutes  in  most  of  the  states  the  same  or  similar 
to  ours,  with  numerous  supporting  authorities.  6  Ency.  PL 
&  Pr.  794-802,  and  notes. 

In  Hoyt  V.  Am.  Exch.  Bank,  supra,  the  court  remarked 
that  "If  in  answer  to  the  order  the  opposite  party  denies 
fully  and  explicitly  that  there  are  any  such  entries,  books,  or 
papers  \mder  his  control,  that  is  an  end  of  the  application." 
Such  is  the  effect  of  all  the  authorities  referred  to. 

True,  it  has  been  held  that  where  it  appears  that  the 
books  and  papers,  inspection  of  which  is  sought,  have  been 
in  the  possession  of  the  adverse  party,  the  proof  that  they 
are  so  no  longer,  especially  in  a  case  where  such  party  is  un- 
questionably the  proper  custodian  thereof,  must  be  very 
clear  to  require  an  order  for  the  production  thereof  to  be 
vacated.  EoUy  Mfg.  Co.  v.  Venner,  86  Hun,  42,  33  K  T. 
Supp.  287.  That  is  upon  the  theory  that  the  court  which 
dealt  with  the  matter  originally  must  be  regarded  as  having 
had  reasonable  ground  to  believe  from  the  evidence  that  the 
adverse  party  in  fact  had  control  of  the  papers  notwithstand- 
ing his  denial,  not  upon  the  groimd  that  possibly,  or  prob- 
ably, he  knows  of  their  whereabouts  and  though  held  in 
hostility  to  him  he  can  gain  control  thereof  for  the  use  of 
such  party. 

The  burden  of  proof  in  such  a  case  is  rightly  said  to  be  on 
the  party  seeking  to  have  his  adversary  coerced,  though  his 
affidavit  that  such  adversary  has  control  of  the  papers,  which 
he  may  properly  make  without  personal  knowledge  because 
of  the  presumption  arising  from  the  fact  that  rightly  they 
should  be  in  such  control,  makes  a  prima  facie  case.  But 
when  such  presumption  is  rebutted  by  the  positive  denial  by 
such  adversary,  who  must  in  the  nature  of  things  be  re- 
VoL.  134—26 
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garded  as  having  personal  knowledge  whereof  he  speaks,  an 
order  nevertheless  requiring  him  to  produce  the  papers,  based 
on  mere  suspicion  that  his  denial  is  false,  or  that  the  papers 
are  where  he  might  gain  control  of  them,  is  improper.  Brad- 
street  V.  Bailey,  supra. 

It  is  difficult  to  see  how  appellant's  denial  of  possession 
or  control  of  the  papers  and  the  abundance  of  proof  support- 
ing such  denial  could  have  been  more  specific.  He  not  only 
denied  the  allegations  of  the  petition  but  showed  by  his  own 
and  other  affidavits,  most  positively,  that  the  papers  had 
never  been  in  his  possession  and  that  though  he  had  made 
diligent  effort  to  discover  their  whereabouts  such  efforts  had 
not  been  successful.  The  case  in  appellant's  favor  seems  to 
have  been  made  about  as  strong  as  affidavits  could  have  made 
it  There  is  no  way  of  escaping  the  conclusion  that  he  either 
stated  the  truth  or  that  he  and  each  of  several  other  persons 
made,  wilfully,  a  false  affidavit. 

We  must  conclude  that  the  order  complained  of  was  made 
under  a  misconception  of  the  facts  disclosed  by  the  proofs. 
The  opinion  of  the  learned  trial  judge  bears  unmistakable 
indications  in  support  thereof.  His  language  to  the  effect 
that  the  papers  having  been  shovm  to  have  come  to  appellant's 
possession  he  should  produce  them  or  show  what  had  become 
of  them,  in  connection  with  the  authorities  cited  in  audi 
opinion  in  support  of  the  proposition  (Perrow  v.  Lindsay, 
52  Hun,  115,  4  IST.  T.  Supp.  795 ;  Umon  T.  Co.  v.  Driggs,  49 
App.  Div.  406,  63  N.  T.  Supp.  381 ;  Fidelity  &  C.  Co.  t^. 
Seagrist,  Jr.,  Co.  79  App.  Div.  614,  80  K  T.  Supp.  277), 
shows  that  the  judicial  mind  acted  upon  the  theory  that  the 
papers  and  records  had  been  traced  into  appellant's  posses- 
sion and  were  last  seen  there.  If  the  court  were  right  in  that, 
the  order  complained  of  would  have  some  basis  to  rest  upon. 
There  is,  however,  absolutely  nothing  in  the  evidence  to  sup- 
port that  view  so  far  as  we  can  discover. 

The  judge's  opinion  follows  very  closely  this  language  of 
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the  syllabus  in  Perrow  v.  Lindsay,  supraj  indicating  that  he 
supposed  the  rule  there  stated  governed  the  case: 

"Where  a  paper  is  shown  to  have  been,  when  last  seen,  in 
the  possession  of  the  defendant,  it  devolves  upon  him  to 
show  what  he  did  with  it,  what  has  become  of  it,  or  how  it 
got  out  of  his  possession,  and  that  it  is  no  longer  under  his 
control." 

As  the  premise  suggested  does  not  exist  in  this  case  the 
rule,  obviously,  was  improperly  applied. 

The  court  below  not  only  misconceived  the  facts  but  as  it 
seems  misconceived  the  law,  in  that  the  decision  was  based 
on  the  theory  that  it  was  the  duty  of  appellant,  if  he  did  not 
have  control  of  the  papers  and  records,  to  gain  such  control, 
since  he  was  the  rightful  custodian,  for  the  purpose  of  com- 
plying with  the  order.  Nothing  of  that  sort  is  suggested  in 
the  statute.  The  idea  was  early  repudiated  in  New  York  in 
Bradstreet  v.  Bailey,  4  Abb.  Pr.  238,  where  it  was  held  that 
the  statute  must  be  restricted  to  what  it  says;  that  it  cannot 
be  extended  so  as  to  compel  a  party  to  assert  his  right  to  pos- 
session of  papers  and  obtain  them,  of  one  who  would  resist  his 
efforts  in  that  regard,  for  the  purpose  of  producing  them  for 
inspection  by  the  adverse  party. 

The  foregoing  renders  it  unnecessary  to  discuss  any  other 
proposition  presented  in  the  briefs  of  counsel  than  the  one 
we  have  treated. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  grant  the  motion  to 
vacate  the  order  of  July  24, 1906. 
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MoLLE,  Eespondent,  vs.  Kkwaskum  Mutual  Fibb  Iirsus- 
AW  OB  Company,  Appellant 

January  9-^anuary  28,  1908. 

Imurance:  Breach  of  policy:  Chattel  mortgages:  Validity :Nonex€mpt 
property:  Necessity  of  selection:  Appeal  and  error:  Review: 
Questions  not  presented  at  trial. 

1.  In  an  action  on  a  policy  of  fire  Insurance  one  defense  was  that 

the  property  Insured  was  or  became  incumbered  by  a  chattel 
mortgage.  It  appeared,  among  other  things,  that  eight  days 
before  the  date  of  the  policy  the  insured  and  his  wife  executed 
a  chattel  mortgage  on  the  property  thereafter  Insured,  accord- 
ing to  a  schedule  specifying  it  by  items.  The  trial  court  held 
that,  as  the  chattel  mortgage  covered  exempt  property  and  was 
not  witnessed  as  required  by  statute,  it  was  void  both  as  to  the 
exempt  and  nonexempt  property  therein  mortgaged,  and  di- 
rected a  verdict  for  plaintitf.  Held  error,  since  it  was  apparent 
that  the  insured  intended  to  convey  every  article  named  in  the 
schedule  attached  to  the  mortgage,  a  large  part  of  which  was 
nonexempt  and  capable  of  being  mortgaged  by  him  without  his 
wife's  signature  and  witnesses  thereto.  Fowler  v.  Hunt,  48 
Wis.  345,  distinguished. 

2.  A  chattel  mortgage  may  be  good  to  transfer  the  title  to  a  por- 

tion of  the  property  contained  in  it,  although  void  as  to  other 
portions  it  assumes  to  transfer. 
8,  Where  a  court  has  erroneously  directed  a  verdict  for  plaintiff, 
and  the  question  whether  a  verdict  should  have  been  directed 
for  the  defendant  was  not  presented  on  the  trial  and  is  ob- 
scured by  some  uncertainty  in  the  record,  on  reversal  the  cause 
is  remanded  for  a  new  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Door 
coimty:  S.  D.  Hastiis'gs,  Circuit  Judge.     Reversed, 

Plaintiff,  a  married  man,  his  wife  residing  with  him,  car- 
ried on  a  small  jewelry,  bicycle,  and  gun  store  at  Sturgeon 
Bay,  Wisconsin,  and  also  a  repair  shop  for  such  articles  con- 
taining the  tools  of  his  trade.  On  July  13, 1905,  he  took  out 
a  policy  of  insurance  for  $250  on  the  personal  property  in 
said  building,  described  as  a  stock  of  bicycles,  tools  for  tlie 
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fiame,  work  bench,  and  all  hand  tools  pertaining  to  bicydes 
and  gun  repairs,  and  included  additional  insurance,  by  an 
amendment,  on  typewriter  and  typewriter  repairs.  It  was 
a  standard  Wisconsin  policy  and  contained  a  clause  provid- 
ing that  the  entire  policy  should  be  void  if  the  property  be 
or  become  incumbered  by  a  chattel  mortgage.  After  fire 
and  proofs  of  loss  it  appeared  that  on  July  5th,  eight  days 
before  the  date  of  the  policy,  plaintiff  and  his  wife  executed 
a  chattel  mortgage,  without  witnesses,  on  his  stock  in  trade 
and  fixtures  according  to  a  schedule  specifying  them  by 
items,  which  mortgage  covered  all  of  said  stock  and  fixtures, 
including  the  jewelry.  This  was  set  up  as  a  defense.  The 
court  held  that,  as  said  chattel  mortgage  covered  exempt 
property  and  was  not  witnessed,  it  was  void  as  to  the  exempt 
property,  and  also  void  as  to  the  nonexempt  property  be- 
cause the  latter  was  not  ascertained  at  the  time  of  its  execu- 
tion and  delivery,  and  therefore  the  mortgage  failed  to  con- 
vey any  specific  property.  He  accordingly  directed  a  ver- 
dict and  rendered  judgment  for  the  plaintiff  for  the  amoimt 
of  the  insurance,  from  which  judgment  the  defendant  ap- 
peals. 

Humphrey  Pierce,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Richmond,  Jack- 
man  &  Swansen,  and  oral  argument  by  8.  T.  Srmnsen. 

Dodge,  J.  The  decision  of  this  case  by  the  circuit  court  is 
sought  to  be  supported  by  citation  of  Fowler  v.  Hunt,  48 
Wis.  345,  4  N.  W.  481,  where  was  presented  a  chattel  mort- 
gage describing  the  "entire  stock  in  trade  and  fixtures  of  the 
said  .  •  .  consisting  of  clocks,  watches,  chains,  show  cases, 
jewelry,  and  all  goods  included  in  his  stock,  tools  and  ma- 
terial, excepting  one  safe,  one  regulator,  one  astronomical 
clock,  two  musical  clocks,  and  stock  in  trade  to  the  amount  of 
$200.^^  It  was  ruled  that  this  description  was  tantamount 
merely  to  a  conveyance  of  all  the  generally  described  prop- 
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erty  other  than  the  excepted  articles,  and,  as  the  $200  worth 
of  stock  in  trade  was  uncertain  and  might  cover  any  specific 
article  of  the  mortgage  or  stock,  it  could  not  be  ascertained 
that  any  such  article  was  intended  to  be  conveyed.  We  think 
the  present  mortgage  is  clearly  distinguishable.  In  Fowler 
V.  Hunt  it  was  the  failure  of  the  mortgage  to  evidence  an 
intent  to  convey  any  of  the  several  items  making  up  the  stock 
in  trade  that  rendered  the  mortgage  ineffectual.  Here  there  is 
no  possible  doubt  of  the  intent  of  the  mortgagor  to  convey 
every  article  named  in  the  schedule  attached  to  his  mortgage, 
a  large  part  of  which  must  have  been  nonexempt  and  there- 
fore capable  of  mortgage  by  him  without  his  wife's  signature 
and  witnesses  thereto.  It  presents  the  converse  of  the  situa- 
tion in  the  Fowler  Case,  whereby  indefiniteness  applies  only 
to  the  articles  as  to  which  the  mortgage  is  voided  by  statute, 
sec.  2313,  Stats.  (1898),  and  which  may,  therefore,  upon 
being  selected  be  held  in  antagonism  to  it.  In  other  words, 
the  burden  of  proof  as  to  what  is  conveyed  is  lifted  by  the 
mortgage,  while  it  was  not  in  the  Fowler  Case,  and  the  bur- 
den of  proof  is  cast  upon  the  mortgagor  or  his  wife  to  estab- 
lish the  identity  of  the  articles  as  to  which  it  is  void.  It  is 
entirely  analogous  to  the  conveyance  of  a  tract  of  land  larger 
than  but  including  the  homestead,  which  has  always  been 
held  valid  and  effectual  as  to  all  of  the  land  outside  of  the 
homestead.  HoA^t  v.  Hovle,  19  Wis.  472 ;  Hanson  v.  Edgar, 
34  Wis.  653 ;  Conrad  v.  Schivamb,  53  Wis.  372,  10  K  W. 
395 ;  Ferguson  v.  Mason,  60  Wis.  377,  19  K  W.  420 ;  Town 
V.  Gensch,  101  Wis.  445,  76  N.  W.  1096,  77  K  W.  893; 
Jerdce  v.  Furhush,  115  Wis.  277,  91  N.  W.  661.  The 
inapplicability  of  the  logic  which  declares  void  such  a 
mortgage  as  that  presented  in  the  Foxvler  Case,  to  a  sit- 
uation like  this,  where  the  intent  of  the  parties  is  clear 
but  is  rendered  abortive  by  some  provision  of  law  declar- 
ing the  mortgage  void,  is  pointed  out  in  Newell  v,  Warner, 
44  Barb.  258,  264,  upon  which  the  Fowler  Case  in  large 
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measure  rests.  It  is  there  said  that  the  "chattel  mort- 
gage may  be  good  to  transfer  the  title  to  a  portion  of  the 
property  contained  in  it^  although  void  as  to  other  portions 
it  assumes  to  transfer."  In  Watson  v.  Mead,  98  Mich.  331, 
57  N.  W.  181,  the  same  rule  is  asserted  imder  a  statute  simi- 
lar to  ours.  We  think  that  view  is  confirmed  by  Cunningham 
V.  Bridson,  101  Wis.  378,  77  N.  W.  740,  though  not  very 
directly.  There  a  mortgage  covering  a  large  stock  of  goods, 
of  which  $200  worth  might  have  been  claimed  as  exempt, 
was  held  valid.  It  is  true  in  that  case  the  debtor  did  make 
a  selection  of  his  $200  exemption  out  of  goods  not  covered  by 
the  mortgage,  but  he  did  not  do  this  until  some  time  after  the 
mortgage  was  executed,  so  at  the  time  of  its  execution  he 
might,  just  as  well  as  the  plaintiff  here,  have  selected  all  or 
a  part  from  the  mortgaged  property,  and,  on  the  reasoning 
applied  by  the  circuit  jxidge,  that  mortgage  must  have  been 
held  ambulatory  and  uncertain  and  to  convey  nothing.  It 
gained  no  new  validity  by  reason  of  the  subsequent  acts  of 
the  mortgagor.  We  therefore  reach  the  conclusion  that  the 
trial  court  erred  in  holding  on  the  undisputed  evidence  that 
the  mortgage  was  void  and  in  directing  a  verdict  for  the 
plaintiff.  Whether  he  should,  on  the  contrary,  have  directed 
a  verdict  for  the  defendant  is  a  question  which  was  not  pre- 
sented to  him  on  the  trial  and  which  is  obscured  by  some  un- 
certainty in  the  record,  possibly  due  to  the  consideration  that 
it  would  not  be  raised  upon  this  appeal.  We  think,  there- 
fore, that  it  is  the  safer  course  to  remand  the  cause  for  a 
new  trial,  to  the  end  that  the  court  may  properly  considor 
any  obstacles  that  the  plaintiff  may  urge  to  the  invalidation 
of  his  policy  by  the  existence  of  this  incumbrance. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

SiEBECKER,  J.,  dissents. 
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CiTizBHs'  Nationai.  Bank  of  Gbeek  Bay,  Respondent,  vs. 

Habter  and  another,  imp.,  Appellants. 

January  9--January  28,  1908. 

Bills  and  notei:  Payment  by  postdated  check:  Liability  of  wiaker 
after  dishonor  of  check:  Questions  for  jury. 

In  an  action  on  a  promissory  note  it  appeared,  among  other  things, 
that  the  note  had  been  transferred  by  the  payee  to  the  plaint- 
iff bank,  that  the  makers  had  given  the  payee  some  cash  and 
the  postdated  check  of  a  third  person,  drawn  on  another  bank, 
which  the  payee  left  with  the  plaintiff  bank  in  payment,  and 
that  thereupon  the  plaintiff  bank  stamped  the  check  "paid" 
and  surrendered  it  to  the  payee.  The  check  not  being  paid  at 
maturity,  the  plaintiff  bank  directed  the  other  bank  not  to  pro- 
test Its  nonpayment,  and  for  several  months  allowed  it  to  hold 
the  check  and  press  Its  maker  to  deposit  funds  to  meet  It 
Heldf  that  the  evidence,  stated  in  the  opinion,  presented  a  basis 
for  an  inference  that  the  cash  and  check  were  in  fact  received 
by  the  plaintiff  bank  as  payment  of  the  note  and  called  for  the 
submission  to  the  Jury  of  that  question,  and  hence  it  was  error 
to  direct  a  verdict  in  favor  of  the  plaintiff  bank. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.    Reversed. 

On  December  14,  1905,  the  following  note  was  executed : 

"$450.00.  90579. 

"Green  Bay,  Wis.,  Dec  14, 1905. 
"Twelve  days  after  date,  for  value  received,  we  promise 
to  pay  to  E.  Mclntyre  &  Co.  or  bearer,  at  the  Citizens*  Nor 
tional  Bank  of  Green  Bay,  four  hundred  and  fifty  dollars, 
with  interest  at  the  rate  of  six  per  cent  per  fl-Tmnm  until 
paid.  Jacob  Habtkb. 

'IflKB  BbATJK. 

'a)ue  Dec.  26,  1905.  Waubeno." 

The  note  was  given  in  payment  for  machinery  purchased 
by  Barter  and  was  indorsed  and  transferred  to  the  Citizens' 
National  Bank  of  Green  Bay.  On  or  about  December  24, 
1905,  the  cashier  of  the  bank  wrote  to  Harter  and  Broun 
stating  that  the  bank  held  the  note  and  that  the  bank  guar- 
anteed that  tliere  were  no  liens  or  claims  of  any  kind  against 
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the  goods  being  bought  from  E.  Mclntyre  &  Co.,  and  asking 
them  to  send  the  money  to  pay  the  note  just  as  soon  as  the 
goods  were  delivered.  On  January  10,  1906,  in  accordance 
-with  an  imderstanding  between  Barter,  Braun,  and  Mc- 
lntyre, Mclntyre  received  $76  in  cash  and  the  following 
check  with  which  to  settle  the  note : 

"The  Citizens'  National  Bank  of  Oconto,  Wis.        No.  1078. 

"Jan.  22,  1006. 

'Tay  to  the  order  of  E.  M.  Mclntyre  &  Co $375.A'^i 

Three  hundred  seventy-five  dollars. 

"A.  L.  Bttboan  k  Co." 

This  check  was  given  for  a  debt  of  A.  L.  Burgan  &  Co.  to 
BroAin,  and  was  postdated  to  the  knowledge  of  and  with  the 
consent  of  Mclntyre.  The  check  was  indorsed  by  Mclntyre. 
and  on  January  13,  1906,  with  the  $75  in  cash,  was  given 
to  the  cashier  of  the  Green  Bay  bank.  The  cashier  received 
the  money  and  the  check,  stamped  the  note  as  paid,  and  de- 
livered it  to  Mclntyre.  The  check  was  indorsed  for  collec- 
tion by  the  Green  Bay  bank  and  was  sent  to  the  bank  at 
Oconto  so  as  to  reach  there  about  the  time  it  bore  date.  On 
January  22,  1906,  the  Oconto  bank's  cashier  wrote  to  the 
bank  at  Green  Bay  stating  that  there  were  no  funds  of  Bur- 
gan &  Co.  at  the  bank  and  he  was  unable  to  credit  the  Green 
Bay  bank  with  the  amoimt  of  the  check,  and  that  Burgan  & 
Co.  had  been  notified  that  security  would  be  required  before 
it  was  paid.  The  letter  also  stated  that  the  bank  expected 
to  receive  the  security  and  would  notify  the  Green  Bay  bank 
as  soon  as  the  matter  had  been  adjusted.  The  cashier  also 
called  up  the  Green  Bay  bank  by  telephone,  informed  the 
bank  that  there  were  no  funds  in  the  bank  to  meet  the  check, 
and  was  instructed  not  to  protest  the  check  for  nonpayment 
On  January  31,  1906,  the  cashier  of  the  Oconto  bank  again 
wrote  to  the  Green  Bay  bank  that  Burgan  &  Co.  had  not  as 
yet  made  a  deposit  to  meet  the  check  and  that  their  account 
was  $600  overdrawn,  and  stated:  "I  still  have  every  assup- 
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ance  that  this  matter  will  be  adjusted  speedily."  On  Feb- 
ruary 12,  1906,  the  cashier  of  the  Oconto  bank  again  wrote 
to  the  Green  Bay  bank  and  stated  that  Burgan  &  Co.  were 
not  yet  in  a  condition  to  meet  their  obligations,  but  that 
they  had  promised  to  meet  them  by  February  20,  1906. 
There  was  evidence  in  the  case  that  Hatter  knew  some  time 
in  February  that  the  check  had  not  been  paid.  On  March  5, 
1906,  the  cashier  of  the  Green  Bay  bank  wrote  to  Harter 
and  Brawn  asking  them  to  arrange  for  the  payment  of  the 
note,  and  stating  that  the  check  given  the  bank  by  Mclnlyre 
had  not  been  paid  and  that  the  bank  looked  to  Barter  and 
Braun  for  payment  The  letter  also  states  that  the  bank  had 
been  encouraged  to  believe  that  the  check  would  be  paid,  that 
three  or  four  dates  had  been  set  for  its  payment,  and  that 
the  bank  had  pushed  the  matter  as  hard  aB  it  could  but  had 
been  unable  to  make  collection.  It  appears  from  the  evi- 
dence that  previous  to  this  time  Barter  and  Braun  had  not 
been  informed  of  the  transactions  between  the  banks,  that 
the  bank  had  recovered  the  note  from  the  possession  of  Mc- 
Intyre,  and  that  the  check  had  been  returned  to  the  Green 
Bay  bank  by  the  Oconto  bank  without  payment.  A  number 
of  letters  of  subsequent  dates  from  the  Green  Bay  bank  to 
Barter,  giving  the  facts  of  the  previous  transactions  and 
making  demand  upon  Ba/rter  for  the  amount  of  this  check, 
and  containing  matter  relating  to  another  note,  and  an  an- 
swer from  Barter,  were  received  in  evidence.  E.  M.  Mdn- 
tyre  &  Co.  consists  of  the  defendants  Mclntyre  and  Case. 
They  were  in  default.  Upon  motion  the  court  directed  a 
verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was  de- 
nied. This  is  an  appeal  from  the  judgment  in  accordance 
with  the  verdict 

For  the  appellants  there  was  a  brief  by  Doyle  £  Barter, 
and  oral  argument  by  T.  L.  Doyle. 

For  the  respondent  there  was  a  brief  by  KUteU  &  Bvrke. 
and  oral  argument  by  /.  A.  KittelL 
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SiEBECKEBy  J.  The  court  directed  a  verdict  against  the 
defendants'  contention  that  the  $75  and  the  check  of  A.  L. 
Burgan  &  Co.  were  in  fact  received  by  the  plaintiff  in  pay- 
ment of  the  note.  This  conclusion  of  the  trial  court  is  sought 
to  be  sustained  upon  the  ground  that  there  is  no  evidence 
which  would  warrant  the  jury  in  finding  that  the  cash  and 
check  were  actually  accepted  by  the  plaintiff  in  payment  of 
the  note.  It  appears  without  dispute  that  the  check  of  Bur- 
gan &  Co.,  covering  the  amount  due  from  Burgan  &  Co.  to 
Braun,  was  given  to  Mclntyre  at  Brcmn's  request  on  Jan- 
uary 10,  1906;  that  Mclntyre  received  it  and  the  $75  in 
cash ;  that  Mclntyre  indorsed  the  check  and  delivered  it  and 
the  cash  to  the  plaintiff  bank  to  apply  on  the  note ;  that  tho 
authorized  officer  of  the  bank  received  the  cash  and  the  check, 
stamped  the  note  as  paid,  and  delivered  it  to  Mclntyre;  and 
that  Mclntyre  retained  it  in  his  possession  until  some  time  in 
March.  It  also  appears  that  the  check  was  postdated  twelve 
days,  and  that  when,  shortly  after  giving  the  note  to  Mo- 
Intyre,  the  bank  oflScer  discovered  that  the  check  was  so  post- 
dated, he  instructed  Mclntyre  to  hold  the  note  until  the  check 
was  paid.  The  check  was  presented  to  the  Oconto  bank  at 
about  the  time  it  bore  date,  and  payment  was  refused  be- 
cause Burgan  &  Co.  had  no  funds  on  deposit  to  meet  the 
check ;  and  they  had  none  from  the  time  the  check  was  given 
to  the  time' of  its  return.  The  plaintiff  pressed  for  its  collec- 
tion through  the  Oconto  bank  and  made  no  effort  to  collect  on 
the  note  from  the  defendants  imtil  the  following  March, 
when  it  notified  Harter  and  Braun  that  the  check  had  not 
been  paid  and  that  it  looked  to  them  for  payment  of  the  note. 

The  question  is :  Does  the  evidence  present  a  basis  for  an 
inference  by  the  jury  that  the  cash  and  the  check  were  in  fact 
received  from  Mclntyre  as  payment  of  the  note?  If  the 
plaintiff  bank  in  fact  so  received  the  cash  and  check,  then  the 
defendants  Hanier  and  Braun,  who  appeal  from  the  judg- 
ment, are  released  from  all  liability  on  the  note.    The  facts 
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and  drcumstances  of  the  receipt  of  the  cash  and  the  check  by 
the  plaintiff  bank,  coupled  with  the  conduct  of  its  oflBcers, 
after  receipt  of  the  check,  in  directing  the  Oconto  bank  not 
to  protest  the  check  for  nonpayment  and  in  allowing  it  to 
hold  the  check  and  press  Burgan  &  Co.  to  deposit  funds  to 
meet  it,  and  plaintiff's  delay  until  March,  when  it  learned 
of  the  failure  of  Burgan  &  Co.,  before  notifying  Earter  and 
Braun  of  the  nonpayment  of  the  check  and  demanding  pay- 
ment of  the  note  from  them,  would  have  justified  the  jury  in 
finding  that  plaintiff  accepted  the  $75  and  the  check  as  pay- 
ment of  the  note.  Under  the  circumstances  the  direction  of 
a  verdict  to  the  effect  that  no  evidence  of  payment  had  been 
adduced  was  erroneous.  The  state  of  the  evidence  calls  for 
submission  to  the  jury  of  the  question  whether  the  plaintiff 
in  fact  accepted  the  cash  and  check  from  the  defendants  as 
payment  of  the  note.  Hence  the  judgment  cannot  be  sus- 
tained. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

TncLiN,  J,,  dissents. 


Hemmittosbn,  Administrator,  Eespondent,  vs.  Chicago  & 
NoETHWESTBEN  Raii-way  Compant,  Appellant. 

January  ^-^anuary  £8,  190S. 

Railroads:  Negligence:  Injuries  to  employees:  Contri'butory  negli- 
gence: Assumption  of  risk:  Notice:  Trial:  Special  verdict:  Re- 
quested questions, 

"L  In  an  action  against  a  railroad  company  for  the  death  of  an  em- 
ployee, the  evidence,  stated  in  the  opinion,  is  held  to  require 
the  submission  to  the  jury  of  the  question  of  the  contributory 
negligence  of  the  deceased. 
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2.  In  an  action  against  a  railroad  company  for  the  death  of  an  em- 

ployee, a  notice  served  on  the  deceased  before  the  injury  to  the 
eftect  that  there  were  obstructions  dangerously  close  to  the 
track  and  that  he  was  required  to  look  out  for  them,  there  being 
no  claim  that  any  notice  was  given  the  deceased  of  the  particu- 
lar dangerous  condition  in  question,  is  held  insufficient  as  mat- 
ter of  law  to  charge  deceased  with  assumption  of  the  risk  or  of 
negligence  in  not  discovering  the  danger. 

3.  It  is  not  error  to  refuse  to  submit  a  requested  question  as  part 

of  a  special  verdict  where  the  special  verdict  returned  amply 
Included  the  idea  covered  by  the  question  asked  to  be  submitted. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Oconto 
county :  S.  D.  Hastings,  Circuit  Judge.    Affirmed. 

This  action  was  brought  to  recover  for  the  pecuniary  in- 
jury resulting  to  the  widow  from  the  death  of  plaintiff's  in- 
testate, employed  by  defendant  as  brakeman.  The  negligence 
charged  is  in  the  construction  and  maintenance  of  one  of  its 
tracks  so  near  a  certain  platform  as  to  be  "imreasonably 
and  unnecessarily  hazardous  and  dangerous."  The  jury  re- 
turned the  following  verdict : 

"(1)  Was  the  platform  between  which  and  the  car  the  de- 
ceased, George  F.  Parks,  was  crushed,  so  close  to  the  side 
track  as  to  render  the  place  unnecessarily  dangerous  to  the 
defendant's  employees  in  the  performance  of  their  duties  at 
that  time?    il.  Yes, 

"(2)  If  you  should  answer  the  first  question  'Yes,*  then 
answer  this :  Ought  a  person  of  ordinary  intelligence  and  pru- 
dence and  experience  as  the  defendant  was,  and  similarly 
situated  and  engaged,  to  have  reasonably  anticipated  that 
some  injury  would  result  to  an  employee  from  the  proximity 
of  said  track  to  said  platform,  while  such  employee  was  in 
the  performance  of  his  duty?    A.  Yes. 

"(3)  If  you  answer  the  first  question  *Yes,'  then  answer 
this :  Ought  a  person  of  ordinary  intelligence  and  prudence, 
and  similarly  situated,  experienced,  and  engaged  as  was 
deceased,  to  have  observed  the  nearness  of  the  platform  to 
the  track,  and  comprehended  the  danger  resulting  from  go- 
ing between  the  moving  cars  and  the  platform  ?    A,  No. 

"(4)  Did  any  want  of  ordinary  care  on  the  part  of  the 
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deceased,  Mr.  Parks,  proximately  contribute  to  his  injury 
which  caused  his  death  ?    A,  No. 

"(5)  At  what  amount  do  you  assess  the  plaintiflPs  dam- 
ages?   A.  $5,000." 

Defendant  moved  for  judgment  notwithstanding  the  ver- 
dict, that  answers  to  questions  3  and  4  of  the  verdict  be 
changed,  and  for  a  new  trial,  which  were  denied  and  judg- 
ment given  for  plaintiff  on  the  verdict^  from  which  this  ap- 
peal was  taken. 

Edward  M,  Hyzer,  for  the  appellant, 

Eor  the  respondent  there  was  a  brief  by  Wtgnum,  Martin 
&  Martin,  counsel,  and  OUl  dk  Chase,  attorneys,  and  oral  ar- 
gument by  James  J.  QUI  and  P.  H.  Marim. 

Kebwin,  J.  1.  The  principal  contention  for  reversal  is 
that  upon  the  undisputed  evidence  the  deceased,  George  E- 
Parks,  was  guilty  of  contributory  negligence^  and  therefore 
the  court  should  have  changed  the  answers  to  questions  3  and 
4  from  "No"  to  "Yes."  On  the  day  of  the  fatal  injury  de- 
ceased was  employed  in  switching  cars  on  sido-tracks  near 
the  platform  at  the  plant  of  the  Falls  Manufacturing  Com- 
pany at  Oconto  Falls  in  this  statew  While  thus  engaged  he 
was  crushed  between  the  platform  and  a  moving  car  and 
died  from  the  effects  of  the  injuries  received.  The  platform 
was  about  sixty-four  feet  long  and  extended  east  and  west 
along  the  south  side  of  a  warehouse.  There  were  three  switch 
tracks  south  of  this  platform,  numbered  3,  4,  and  6,  connect- 
ing with  a  three-throw  switch  located  about  six  feet  west  of 
the  west  end  of  the  platform  and  a  little  south  of  the  south 
line  of  the  platform  extended.  Track  No.  3  was  nearest  to 
and  about  parallel  with  the  platform,  but  varied  in  distance 
from  the  platform  at  different  points  from  eleven  inches  to 
about  two  feet  or  more  from  the  side  of  a  box  car  on  the 
track  to  the  platform.  The  platform  also  varied  in  height 
and  was  old,  uneven  in  height,  and  irregular  of  outline. 
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Near  the  west  end  it  was  about  three  feet  ten  inches  and  at 
the  east  end  about  four  feet  six  inches  above  the  top  of  the 
rail,  while  in  or  near  the  middle  it  was  much  higher.  The 
evidence  further  tends  to  show  that  said  track  No.  3  had 
been  used  to  place  cars  that  were  taken  out  and  had  not  been 
used  for  spotting  or  switching  much;  that  neither  deceased 
nor  any  of  the  brakemen  had  been  seen  doing  any  work  be- 
tween the  platform  and  side  of  a  passing  car  on  this  track 
before  the  injury  occurred.  The  train  crew  engaged  at  the 
time  of  injury  consisted  of  the  conductor,  engineer,  fire- 
man, and  two  brakemen.  There  were  three  cars  attached  to 
the  engine.  One  of  these  had  been  switched  onto  one  of  the 
tracks  south  of  track  Na  3,  and  the  movement  in  thus  switch- 
ing left  the  engine  and  two  cars  attached  west  of  the  switch 
about  half  a  car  length.  The  next  movement  was  for  the 
purpose  of  placing  the  remaining  two  cars  on  track  No.  3, 
which  was  nearest  to  the  platform.  The  deceased  threw  the 
switch,  crossed  to  the  south  side  of  the  cars,  gave  the  back-up 
signal,  and  walked  eastward  on  the  southerly  side  of  track 
"No.  3,  while  the  engine  and  cars  backed  in  upon  the  track. 
At  about  this  time  the  other  brakeman  called  to  deceased 
saying:  "All  right,  G^rge,  cut  it  off  and  I  will  catch  it." 
Upon  receiving  this  order  deceased  rushed  across  to  the  plat- 
form in  front  of  the  cars  and  stepped  between  the  rail  and  the 
platform  at  a  point  near  the  middle  or  west  of  the  middle  of 
the  platform.  The  car  passed  until  a  projecting  handhold  ex- 
tending four  inches  beyond  the  side  door  of  the  car  caught 
him  and  rolled  him  about  fifteen  feet  between  the  platform 
and  the  car,  causing  the  fatal  injury. 

There  is  no  direct  evidence  that  deceased  knew  the  plat- 
form was  dangerously  near  the  track,  nor  that  he  had  ever 
gane  between  the  platform  and  a  moving  car  at  this  point 
before  the  time  of  injury.  It  is  true  he  was  an  experienced 
brakeman,  and  it  does  not  appear  why  he  passed  from  the 
south  side  of  the  track  in  front  of  the  backing  cars  and  went 
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between  the  cars  and  tlie  platform.  The  question  whether 
he  was  guilty  of  contributory  negligence  as  matter  of  law 
is  not  free  from  doubt  and  difficulty.  In  an  opinion  of  the 
trial  court  in  the  record,  on  motion  by  defendant  for  a 
directed  verdict  the  learned  trial  judge  in  denying  the  motion 
seems  to  rest  his  opinion  principally  upon  the  fact  that  de- 
ceased never  had  his  attention  called  to  the  proximity  of  the 
platform  to  the  cars  when  upon  track  'No.  3,  and  that  the  evi- 
dence was  not  sufficient  to  charge  deceased  as  matter  of  law 
with  knowledge  of  the  dangerous  proximity  of  the  cars  to  the 
platform  when  passing  by  it  It  is  said  that  there  was  no 
occasion  for  deceased  to  stand  between  the  platform  and  the 
moving  car.  True,  it  does  not  appear  what  his  purpose  was 
in  so  doing.  But  obviously  he  had  some  purpose  connected 
with  his  duties.  If  he  knew  the  place  was  dangerous,  doubt- 
less he  would  not  have  gone  there.  The  question  is,  Should 
he  have  known  it  ?  In  view  of  the  fact  that  there  is  no  evi- 
dence that  he  or  others  had  ever  been  called  upon  before  to 
go  between  the  platform  and  cars  at  this  point,  and  the  fact 
that  the  track  was  not  used  much  for  spotting  cars,  he  doubt- 
less, in  the  hasty  performance  of  his  work,  failed,  to  prop- 
erly estimate  tlie  distance  at  the  particular  point  where  he 
entered.  Counsel  for  appellant  argues  that  deceased  crossed 
over  to  the  platform,  leaned  against  it^  and  waited  for  the  car 
to  back  up,  and  that  he  was  then  in  a  position  to  know  the 
danger,  but  that  he  stood  there  intending  to  uncouple  the 
cars  with  the  pin  lifter  when  the  engine  reached  him,  and 
that  he  assumed  an  unsafe  place,  when  he  could  have  safely 
uncoupled  on  the  south  side.  The  engineer  was  on  the  north 
side,  and  the  evidence  shows  it  was  preferable  to  give  the 
signal  on  that  side.  He  doubtless  went  there  to  give  the  sig- 
nal and  uncouple  the  cars,  and  unless  he  knew  or  ought  to 
have  known  the  danger  he  was  not  guilty  of  negligence. 
There  is  evidence  also  that  when  he  rushed  across  to  the  platr 
form  the  cars  were  backing  opposite  him.    But  we  think  that 
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whether  he  knew  or  ought  to  have  fcaown  of  the  danger  was 
for  the  jury.  It  is  at  least  inferable  that  he  had  some  reason 
for  going  to  the  platform  which  he  regarded  sufficient  in  the 
discharge  of  his  duties.  He  was  on  the  ground,  and  in  the 
best  position  to  judge  of  the  necessity  of  going  where  he  did 
at  the  time  of  the  injury.  It  is  practically  conceded  by 
appellant  that  he  did  not  regard  the  place  unsafe  when  he 
went  there.  Nor  do  we  think  the  eyidence  is  clear  that  he 
ought  to  have  discovered  the  danger  before  he  was  struck. 
There  is  evidence  that  he  went  across  to  the  platform  in 
great  haste,  "rushed  across"  immediately  in  front  of  the  cars 
as  they  were  being  pushed  onto  the  track.  Now  it  may  well 
be  that  he  was  caught  before  he  had  time  to  know  the  danger 
or  extricate  himself  from  it,  if  he  did  discover  it>  while  in 
the  perilous  positioiL 

Point  is  made  by  counsel  for  appellant  that  notice  was 
served  on  deceased  before  the  injury  to  the  effect  that  there 
were  obstructions  dangerously  close  to  the  track  and  that  he 
was  required  to  look  out  for  them.  There  is  no  claim,  how- 
ever, that  any  notice  was  given  deceased  of  the  particular 
dangerous  condition  in  question,  and  we  do  not  think  as 
matter  of  law  such  notice  could  have  the  effect  of  charging 
him  with  the  assumption  of  risk  or  of  negligence  in  not  find- 
ing it.  Leque  v.  Madison  0.  &  E.  Co.  133  Wis.  647,  113  K 
W.  946.  We  have  examined  the  cases  cited  by  counsel  for 
appellant  and  cannot  see  that  they  are  controlling.  A  case 
more  in  point  than  any  cited  is  Dorsey  v.  Phillips  &  C.  C. 
Co.  42  Wis.  583.  There  the  facts  were  very  similar  to  those 
in  the  case  before  us,  and  this  court  held  that  the  questions  of 
assumption  of  risk  and  contributory  negligence  were  for  the 
jury.  See,  also,  Sweet  v.  Mich.  Cent  B.  Co.  87  Mich,  559, 
49  K".  W.  882;  Hocking  v.  Windsor  8.  Co.  125  Wis.  575, 
104  N.  W.  705 ;  Chicago  <&  I.  B.  Co.  v.  BusseU,  91  111.  298 ; 
Reams  v.  C,  M.  &  8t.  P.  B.  Co.  66  Iowa,  599,  24  K  W. 
231.  After  a  careful  examination  of  the  evidence  we  are 
Vol*  134 -27 
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inclined  to  agree  with  the  trial  judge  that  the  case  was  prop- 
erly for  the  jury, 

2.  Error  is  assigned  because  the  court  refused  to  submit  to 
the  jury  as  part  of  the  special  verdict  the  following: 

"Could  the  deceased,  by  the  exercise  of  ordinary  care, 
have  observed  and  discovered  the  platform  and  the  tradt, 
and  the  precise  relation  of  the  platform  to  the  track  and  the 
moving  cars  ?" 

There  was  no  error  in  this  refusal  in  view  of  the  verdict 
submitted.  The  verdict  returned  amply  included  the  idea 
covered  by  the  question  asked  to  be  submitted.  The  issuable 
facts  were  covered  by  the  verdict,  and  this  is  all  that  is  re- 
quired. We  think  the  case  was  fairly  tried  and  no  reversible 
error  committed  Therefore  the  judgment  should  be  af- 
firmed. 

By  the  Court. — The  judgment  is  affirmec 


Gtjssabt,  Eespondent,  vs.   Gbeeklbaf  Stoitb  Compaitt, 

Appellant 

January  10 — January  28,  190B. 

Master  and  servant:  Injury  to  servant:  Contributory  negligence: 
Questions  for  jury:  Duty  of  master  as  to  foaming  servant: 
Delegation  of  duty  to  warn  to  foreman:  Felloto-servants:  Ap- 
peal and  error:  Harmless  errors:  Trial:  Instructions  to  jury, 

1.  In  an  action  by  a  servant  for  personal  Injuries,  under  the  evi- 

dence, stated  in  the  opinion,  it  is  held  that  it  was  for  the  Jury 
to  say  whether  the  danger  to  which  the  servant  was  exposed 
and  which  occasioned  the  injury  was  not  open  and  apparent  to 
a  man  of  ordinary  intelligence  who  had  no  warning  and  no  ex- 
perience in  the  kind  of  work  in  which  he  was  engaged. 

2.  The  duty  to  instruct  or  warn  a  servant  in  cases  where  such  warn* 

ing  or  instruction  is  required  is  a  duty  of  the  master,  and  for 
omission  of  such  duty  he  cannot  shield  himself  merely  because 
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he  may  have  delegated  that  duty  to  a  fellow-eervant  of  the  in- 
jured employee. 

t.  While,  in  summing  up  the  eridence  relative  to  each  separate 
question  of  a  special  verdict,  the  use  by  the  court  of  the  ex- 
pression "the  plaintift  claims"  or  "the  defendant  claims"  is  not 
approved,  its  use  cannot  ordin&rily  be  considered  prejudicial 
error. 

4.  Where,  in  an  action  for  personal  injuries,  in  the  charge  to  the 
Jury  the  court  gave  correctly  the  rule  as  to  the  duty  of  plaintift, 
after  the  injury,  to  reduce  the  injury  by  proper  care  and  at- 
tention to  and  medical  treatment  of  the  injured  member,  and 
thereafter,  in  response  to  interruptions  of  counsel  on  both  sides 
by  oral  suggeertlons,  gave  partial  and  incomplete  statements  of 
the  rule,  such  conduct  does  not  constitute  prejudicial  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.    Afftrmed. 

The  appeal  is  from  a  judgment  rendered  in  an  action  for 
negligent  injury  to  an  employee. 

Charles  A.  Vilas,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Wigmarij  Martin 
&  Martin,  and  oral  argument  by  P.  H.  Martin. 

Among  other  references  cited  upon  the  part  of  the  appel- 
lant were  the  following:  Roth  v.  8.  E.  Barrett  Mfg.  Co.  96 
Wis.  615,  71  K  W.  1034;  Holt  v.  C,  M.  &  St.  P.  B.  Co.  94 
Wis.  696,  69  N.  W.  352;  Schidtz  v.  C,  M.  &  St.  P.  R.  Co. 
116  Wis.  31,  92  K  W.  377 ;  McMillan  v.  Spider  Lake  S.  M. 
&  L.  Co.  115  Wis.  332,  91  N.  W.  979;  Relyea  v.  Tomor 
hawk  P.  &  P.  Co.  110  Wis.  307,  85  N.  W.  960 ;  Rencke  v. 
Ellis,  110  Wis.  532,  86  N.  W.  171 ;  Showalter  v.  Fairbanks, 
M.  <&  Co.  88  Wis.  376,  60  K  W.  257 ;  Larsson  v.  McClure, 
95  Wis.  533,  70  N.  W.  662 ;  Nash  v.  C,  M.  &  St.  P.  R.  Co. 
95  Wis.  327,  70  K  W.  293;  Sladky  v.  Marinette  L.  Co. 
107  Wis.  250,  83  N.  W.  614;  Bigelow  v.  Danielson,  102 
Wis.  470,  78  N.  W.  599 ;  Corrigan  v.  West  Div.  S.  Co.  133 
Wis.  77,  113  N.  W.  441 ;  Peschel  v.  C,  M.  &  St.  P.  R.  Co. 
62  Wis.  338,  21  K  W.  269 ;  Dwyer  v.  Am.  Exp.  Co.  82  Wis. 
307,  62  N.  W.  304;  Portance  v.  Lehigh  Val  C.  Co.  101 
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Wis.  674,  77  K  W.  876 ;  DoMke  r.  lU.  S.  Co.  100  Wis.  431, 
76  K  W.  362;  Oereg  v.  Milwaukee  Oas  L.  Co.  128  Wia. 
35,  107  K  W.  289 ;  Hcmann  v.  MUwaiJcee  B.  Co.  127  Wis. 
660,  106  K  W.  1081 ;  Y(m  de  BogaH  v.  Marinette  &  M.  P. 
Co.  127  Wis.  104, 106  K  W.  806 ;  Banderob  v.  Wis.  Cent.  R. 
Co.  133  Wis-  249, 113  K  W.  738. 

Among  other  references  cited  upon  the  part  of  the  re- 
spondent were  the  following:  Horn  v.  La  Crosse  B.  Co.  123 
Wis.  399,  101  K  W.  936 ;  Baumann  v.  C.  Reiss  0.  Co.  118 
Wis.  330,  95  K  W.  139;  KlochinsJci  v.  Shores  L.  Co.  93 
Wis.  417,  67  K  W.  934;  Schamper  v.  Ullrich,  131  Wis. 
524,  111  N.  W.  691 ;  Oill  v.  Homrighausen,  79  Wis.  634, 
48  K  W.  862 ;  Thompson  v.  Edward  P.  Allis  Co.  89  Wis. 
523,  62  K  W.  627 ;  Chopin  v.  Badger  P.  Co.  83  Wis.  192, 
53  N.  W.  4:52iRevolinski  v.  Adams  C.  Co.  118  Wis.  324,  96 
N.  W.  122. 

Timlin,  J.  The  verdict  and  judgment  for  plaintiff  rest 
upon  the  failure  of  defendant  to  warn  or  instruct  the  plaint- 
iff relative  to  the  dangers  attendant  upon  the  work  of  stopping 
cars  under  the  following  circimistances :  The  defendant  is 
operating  a  stone  quarry  and  manufacturing  and  shipping 
lime  and  crushed  stone  at  Greenleaf,  Brown  county,  Wis- 
consin. The  crushed  stone  is  loaded  on  railroad  cars  by 
spouting  the  same  from  pockets  above  the  car.  This  makes 
it  necessary  to  stop  the  car  under  the  pocket.  The  spur 
track  leading  under  these  pockets  b^ins  at  the  switch  and 
terminates  at  a  ledge  of  rock  high  enough  to  prevent  further 
progress  of  track  or  cars  thereon.  From  this  ledge  back  to 
the  switch  there  is  considerable  descent,  so  that  cars  are 
hauled  up  to  the  ledge  on  the  spur  track  by  a  team  of  horses, 
and  upon  detaching  the  horses  the  car  immediately  starts 
back  down  the  spur  track,  passing  under  the  pockets  toward 
the  switch.  It  is  necessary  to  enable  the  horses  to  draw  the 
oar  up  that  the  brakes  be  loose.     It  is  necessary,  in  order 
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to  control  the  car  going  back  by  its  own  momentum,  that 
the  brakes  be  tightened,  and  a  man  is  on  top  of  the  car 
for  that  purpose  at  the  time  the  team  is  detached.  But 
lest  the  car  so  gain  in  momentum  while  this  man  is  tak- 
ing up  the  slack  of  the  brake  chain  that  he  would  be  unable 
to  control  it,  in  order  to  stop  it  under  the  pocket  another  man 
with  an  iron  bar  called  a  crowbar  or  pinch  bar  is  to  hold  the 
car  in  the  manner  hereinafter  described  imtil  the  brakeman 
acquires  sufficient  control  of  it  by  means  of  his  brake.  A 
crowbar  or  a  pinch  bar  is  an  iron  bar  four  or  four  and  one- 
half  feet  long,  round  except  for  a  foot  or  more  at  the  lower 
end,  which  is  square,  and  about  an  inch  or  an  inch  and  a  half 
in  diameter.  The  lower  square  end  of  the  bar  is  cut  off 
diagonally  so  as  to  form  a  pointed  wedge  with  one  of  the 
square  surfaces  and  an  obtuse  angle  with  the  opposite  square 
surface.  The  last  point  of  contact  between  the  diagonal 
cut-off  and  the  square  surface  is  called  the  heel,  and  the 
former  point  of  contact  is  called  the  point,  and  by  inserting 
the  point  between  the  car  wheel  and  the  rail  on  which  the 
wheel  runs,  close  to  the  flange,  and  using  the  heel  as  a  ful- 
crum and  bearing  down  upon  the  bar,  considerable  power 
can  be  exerted  toward  stopping  the  car,  depending,  of  course, 
upon  the  relative  distance  from  the  heel  to  the  point  and  also 
from  the  heel  to  the  handle  end  or  place  where  the  power  ia 
applied.  The  distance  from  the  point  to  the  heel  along  the 
square  surface  of  the  bar  would  not  exceed  two  inches,  and 
it  must  be  apparent  that  if  the  wheel  is  not  immediately 
stopped,  but  follows  on  the  bar  to  a  place  more  than  two  inches 
from  the  point,  the  conditions  under  which  power  is  attempted 
to  be  applied  are  suddenly  reversed,  and  the  bar  will  be 
swiftly  thrown  downward  with  all  the  weight  of  the  car  which 
that  particular  wheel,  elevated  by  the  thickness  of  the  bar, 
carries.  The  top  surface  of  the  rail  is  not  level,  but  slightly 
roimded,  nor  is  the  periphery  of  the  car  wheel  flat,  but  is 
larger  next  the  flange  at  the  inside  of  the  rail  and  smaller  at 
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the  outside.  To  use  the  pinch  bar  effectively  in  order  to  stop 
the  car  it  is  necessary  to  insert  the  point  of  the  bar  properly  on 
the  surface  of  the  rail  near  the  flange  on  the  car  wheel  with  the 
heel  downward,  an  1,  using  the  heel  as  a  fulcrum,  press  down 
on  the  bar,  or  else  merely  block  the  wheel  by  inserting  the 
point  of  the  bar  in  the  manner  described  without  pressing 
dov^.  The  freight  car  in  question  was  a  gondola  of  about 
50,000  pounds  capacity.  The  utmost  blocking  effect  of  the 
bar  would  be  that  of  a  wedge-shaped  piece  of  iron  two  inches 
long  and  one  and  one-half  inches  thick  at  the  thickest  part 
of  the  wedge.  The  effectiveness  as  a  block  could  of  course 
be  increased  by  skilful  handling  of  the  bar  as  a  lever. 

The  testimony  of  the  plaintiff  is  contradicted  on  very  ma- 
terial points  by  every  witness  present  at  the  time  of  the  in- 
jury and  is  quite  uncertain  and  confused  with  reference  to 
the  manner  of  his  injury.  We  are  brought  to  face  with  the 
defendant's  motion  to  strike  out  the  answer  to  the  third  ques- 
tion as  contrary  to  the  uncontradicted  evidence,  and  to  an- 
swer that  question  in  the  affirmative  and  grant  judgment  to 
the  defendant  upon  the  verdict  so  amended.  The  second  ques- 
tion inquired  whether  stopping  the  car  at  the  place  in  ques- 
tion when  in  motion  and  by  means  of  a  pinch  bar  was  an  act 
dangerous  to  the  party  doing  it,  and  this  the  jury  very  prop- 
erly answered  in  the  affirmative.  The  third  question  and 
answer  were  as  follows :  "If  your  answer  to  the  second  ques- 
tion should  be  ^Yes/  then  answer  this :  Was  such  danger  one 
that  was  open  and  apparent  to  a  man  of  ordinary  intelligence 
without  warning  or  experience  ?    A.  No." 

The  evidence  relating  to  the  manner  of  injury,  in  its  as- 
pect most  favorable  to  the  plaintiff,  showed  that  the  plaintiff 
was  a  man  thirty-seven  years  old  employed  by  the  defendant 
as  a  common  laborer,  and  had  no  experience  in  stopping  cars, 
and  that  on  or  about  August  26,  1906,  Thomas  Wakeley,  the 
foreman  in  charge  for  the  defendant,  early  in  the  afternoon 
had  the  plaintiff  called  down  from  where  he  was  working  in 
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the  quarry  breaking  stone  and  told  plaintiff  to  quit  work 
there  and  to  come  and  stop  cars.    The  plaintiff  testified : 

"When  he  told  me  to  stop  the  car  it  was  west  about  two  and 
one-half  rods  of  the  point  where  I  got  hurt  It  was  drawn 
up  toward  the  east.  Mr.  Wakeley  told  me  to  stop  the  car  with 
what  they  call  a  'crowbar/  about  four  or  a  little  better — 
four  and  one-half  perhaps — ^feet  long.  There  was  a  slant 
in  the  bottom  on  the  underside,  a  kind  of  heel.  The  u^jper 
surface  was  straight,  and  was  slanted  off  at  the  heel.  .  .  . 
I  picked  up  the  bar,  and  when  the  car  came  up  to  me  I  tried 
to  stop  it  with  the  bar.  They  pulled  the  car  up  with  a  team 
of  horses  to  the  east  of  me.  Q.  Did  it  pass  you  as  they  pulled 
it  up  with  the  team  of  horses?  A.  Yes;  it  did  at  that  time, 
yes.  When  it  passed  me  going  east  I  was  standing  alongside 
the  track  within  ten  or  fifteen  feet  of  Wakeley  at  the  point 
where  I  picked  up  the  bar  on  the  north  side  of  the  track. 
Emil  Sebulaki  drove  the  team  that  pulled  the  car  east  I 
waited  until  the  car  went  up  and  it  came  back  and  I  tried  to 
stop  it.  The  car  went  about  two  rods  east,  I  should  judge,  and 
I  remained  standing  with  the  bar  in  my  hand.  They  un- 
hooked the  team,  and  the  car  started  back  as  soon  as  the  team 
was  unhooked.  The  horses  pulled  the  car  up  as  far  as  they 
could  walk.  I  don't  know  whether  the  end  of  the  car  bunted 
against  anything.  The  car  started  back  from  itself.  The 
grade  is  toward  the  west — ^toward  the  depot,  and  as  the  car 
came  back  west  I  tried  to  stop  the  car  with  the  bar  in  under 
at  the  wheel  on  the  rail — the  west  wheel ;  that  is,  the  first 
wheel.  I  was  still  on  the  north  side  of  the  track.  I  went  on 
the  rail  in  under  the  wheel  the  best  way  I  knew  how.  I 
wasn't  told  how.  I  stood  on  the  north  side  of  the  track, 
and  tried  to  stop  the  car  by  putting  the  bar  under  the  wheel ; 
not  crossways,  but  put  the  foot  under  the  wheel  or  point  of 
the  bar.  It  did  not  stop  the  first  wheel,  but  the  car  went 
over  the  bar.  It  would  not  hold  it.  I  held  it  but  it  went  over 
the  bar ;  that  is,  I  couldn't  stop  the  car.  The  wheel  raised 
off  the  rail.  After  that,  when  the  second  wheel  catched  it,  it 
catched  me.  It  went  through  and  the  second  wheel  catched 
it,  and  I  couldn't  hold  it  I  tried  to  stop  it  again,  and  I 
couldn't  hold  it,  and  it  catched  me,  and  the  bar  snapped  down 
and  turned  in  my  hand.    As  soon  as  the  wheel  touched  it,  it 
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turned  in  my  hand,  and  I  couldn't  hold  it  and  shut  down. 
.  .  .  The  car  went  over  it  and  shut  down  and  bent  the  bar ; 
the  bar  carrying  the  weight  of  the  first  wheel  when  it  went 
over  it  When  it  snapped  out  of  my  hands  it  went  down 
kind  of  quick  and  catched  me  across  my  toes.  My  right  foot 
was  alongside  of  the  track  on  the  ties  on  the  crushed  rock 
and  sand  that  w^as  down  there.  My  foot  was  about  eight  or 
ten  inches  from  the  rail.  I  didn't  measure  it.  The  bar  held 
me  there,  and  I  couldn't  pull  loose,  and  was  fastened  down 
pretty  tight.  .  •  .  I  was  unable  to  loosen  myself,  and  the 
,  teamster  came  around  and  helped  me  out.  The  car  stopped 
there,  and  the  second  wheel  held  the  bar.  Frank  Simamera 
helped  the  teamster  get  me  out  I  had  never  done  that  work 
before,  nor  seen  it  done,  and  knew  nothing  about  how  to  do  it 
I  did  not  know  how  to  handle  that  bar  so  as  to  stop  that  car. 
Wakeley  didn't  tell  me  anything  about  how  I  should  do  the 
work.  No  one  ever  gave  me  any  instruction.  I  didn't  know 
there  was  any  danger  in  doing  it  When  I  tried  to  stop  it 
the  car  was  going  about  as  fast  as  a  common  gait — ^walk. 
From  the  ledge  of  the  rock  east  of  me  to  the  point  where  I 
was  hurt  was  about  two  and  one-half  rods.  I  didnH  measure 
it.  The  car  was  not  loaded.  .  .  .  When  the  car  stopped  and 
the  horses  were  unhitched  and  it  started  back,  the  nearest 
end  of  the  ear  was  probably  fifteen  or  sixteen  feet  from  me. 
I  didn't  walk  toward  the  car,  but  stood  still,  and  when  it 
reached  me  it  was  going  about  as  fast  as  a  common  gait — 
walk." 

The  writer  and  Mr.  Justice  Mabsuall  are  of  opinion 
that  the  order  to  stop  the  car,  as  testified  to  by  plaintiff,  could 
not  properly  be  interpreted  as  an  order  to  stop  the  car  while 
in  considerable  motion  and  after  it  had  attained  on  the  down 
grade  a  momentum  such  as  shown,  and  that  the  danger  of  so 
attempting  to  stop  the  car  was  so  obvious  and  apparent  that 
the  answer  to  the  third  question  of  the  special  verdict  should 
have  been  changed  from  "No"  to  "Yes."  But  the  decision 
of  this  court  is  otherwise,  and  it  must  therefore  be  held 
upon  the  evidence  above  quoted  and  upon  the  facts  above 
stated  that  it  was  for  the  jury  to  say,  as  they  did  in  their 
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ana^ror  to  the  third  question,  that  such  danger  was  not  open 
and  apparent  to  a  man  of  ordinary  intelligence  who  had  no 
warning  and  no  experience  in  this  kind  of  work. 

It  is  next  argued  that  the  failure  to  warn  or  instruct  the 
plaintiff  with  reference  to  the  danger  of  stopping  cars  was 
the  negligence  of  the  foreman,  Thomas  Wakeley,  hence  the 
negligence  of  a  fellow-servant  But  the  duty  to  instruct  or 
warn  an  employee  in  cases  where  such  warning  is  required 
is  a  duty  of  the  master,  and  for  the  omission  of  such  duty  he 
cannot  shield  himself  merely  because  he  may  have  delegated 
that  duty  to  a  fellow-servant  of  the  injured  employee.  Horn 
V.  La  Crosse  B.  Co.  123  Wis.  399,  101  N.  W.  935;  Kloch- 
ir^hi  V.  Shares  L.  Co.  93  Wis.  417,  67  N.  W.  934. 

It  is  further  contended  that  the  trial  court  erred  in  its 
charge  to  the  jury  because  in  summing  up  the  evidence  to  the 
jury  relative  to  each  question  separately  he  made  use  of  the 
expression  "the  plaintiff  claims''  or  "the  defendant  claims." 
This  form  of  presentation  is  not  approved,  but  its  use  cannot 
ordinarily  be  considered  prejudicial  error.  Banderob  v. 
Wis.  Cent.  R.  Co.  133  Wis.  249,  113  K  W.  738. 

It  is  argued  that  the  trial  court  erred  in  its  instructions 
to  the  jury  relative  to  the  duty  of  the  plaintiff,  after  the  in- 
jury, to  reduce  the  injurious  consequences  flowing  from  such 
injury  by  proper  care  and  attention  to  and  medical  treatment 
of  the  injured  member.  The  trial  court  first  gave  the  rule 
correctly,  but>  in  response  to  an  interruption  by  plaintiff's 
counsel  at  this  point,  made  an  oral  statement  which  was  an 
inadequate  and  incomplete  presentation  of  this  rule.  The 
defendant's  counsel  then  interrupted  with  another  sugges- 
tion which  the  court  then  gave  to  the  jury,  but  which  was 
also  tentative.  We  have  then  a  case  where  the  jury  were 
given  the  rule  correctly,  and  thereafter,  in  response  to  in- 
terruptions of  counsel  by  oral  suggestion,  the  court  gave 
partial  and  imperfect  statements  of  the  rule  of  law.  We  do 
not  consider  this  prejudicial  or  reversible  error. 
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No  other  questions  seem  to  require  notice,  and  the  judg- 
ment must  be  affirmed. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 

Bashfobd^  J.,  took  no  part 


Cook  Lath),  Constkuotiow  ft  Prodttoino  Company,  Ee- 
si)ondent,  vs.  Oconto  Compaitt,  Appellant 

January  10 — January  28,  1908. 

Logs  and  timber:  Wrongful  cutting:  Statutory  damages:  Cfood  faith: 
Trial:  Special  verdict:  Inconsistent  answers. 

L  In  an  action  for  wrongfully  cutting  timber,  where  under  sec  4269, 
Stats.  (1898),  the  defendant  is  only  liable  for  actual  damages 
if  the  cutting  was  done  in  good  faith.  It  is  not  error  to  submit 
questions  of  a  special  verdict,  bearing  on  the  question  of  good 
faith,  in  substantially  the  words  of  the  proviso  of  such  section. 

8.  In  an  action  for  wrongfully  cutting  timber,  where  under  sec.  4269, 
Stats.  (1898),  the  defendant  is  only  liable  for  actual  damages 
if  the  cutting  was  done  in  good  faith,  the  Jury  in  answer  to  one 
question  of  the  special  verdict  found  that  the  defendant  in  good 
faith  cut  and  removed  the  timber  from  the  lands  believing  its 
title  to  be  valid,  and  in  answer  to  another  question  found  that 
at  or  before  the  cutting  and  removal  the  defendant  was  notified 
of  the  facts  upon  which  the  title  under  which  plaintift  claimed 
was  based  and  which  rendered  the  defendant's  title  invalid. 
It  was  conceded  that  part,  if  not  all,  of  the  timber  was  removed 
after  such  notice  was  given.  Held,  that  the  answers  were  In- 
consistent, necessitating  a  reversal  of  the  judgment 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  James  O'Neill,  Judge.    Reversed. 

This  is  an  appeal  from  a  judgment  in  an  action  for  tres- 
pass in  which  statutory  damages  were  awarded.  The  re- 
spondent claimed  title  to  the  land  from  which  the  timber  was 
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cut  by  the  appellant  The  appellant  admitted  the  cutting 
and  removing  of  the  timber,  but  denied  the  plaintiff's  title 
and  that  the  amount  cut  was  as  alleged  in  the  complaint 
The  appellant  then  set  up  as  a  defense  that  the  timber  was  cut 
and  removed  in  good  faith  and  without  notice  of  adverse 
claim,  and  consequently,  if  liable  at  all,  its  liability  was 
limited  to  actual  damages,  under  sec.  4269,  Stats.  (1898). 
Kespondent's  title  was  based  upon  tax  deeds  issued  upon 
sales  of  1879,  1880,  1881,  and  1882,  and  from  mesne  con- 
veyances passing  through  Mrs.  Spies  and  one  Jacob  Spies, 
its  immediate  grantor.  By  a  bill  of  sale  dated  February  27, 
1900,  executed  by  William  Chase,  the  ostensible  owner, 
the  appellant  acquired  the  right  to  cut  the  timber  from  the 
land  described  and  other  lands.  Upon  this  bill  of  sale  there 
was  a  pencil  memorandimi,  written  by  a  former  employee  of 
the  appellant,  as  follows: 

"Jacob  Spies,  Jr.,  served  verbal  notice  January  8,  1903, 
that  he  owned  the  N.  E.  N.  E.  and  N.  E.  S.  W.  of  section 
30-30-19,  included  in  the  within  bill  of  sale." 

The  appellant  did  not  successfully  attack  the  title  of  the 
respondent,  and  upon  the  trial  the  issues  were  the  amount 
and  value  of  the  timber  removed  and  the  value  of  the  man- 
ufactured product  and  whether  the  timber  was  cut  in  good 
faith  within  the  meaning  of  sec.  4269.  This  would  deter- 
mine whether  the  recovery  should  be  the  actual  damage  sus- 
tained by  reason  of  such  cutting  or  statutory  damages  under 
sec.  4269,  viz.,  the  market  value  of  the  manufactured  product 
while  in  the  hands  of  the  trespasser. 

The  case  was  submitted  to  the  jury  in  the  form  of  a  special 
verdict  By  the  answer  to  the  first  question  the  jury  found 
that  the  stumpage  value  of  the  timber  cut  by  appellant  from 
the  K  E.  J  of  the  S.  W.  i  at  the  time  it  was  cut  was  $754.74 ; 
by  the  answer  to  the  second  question  that  the  stumpage  value 
of  the  timber  so  cut  from  the  N.  E.  J  of  the  T^.  E.  ^  was 
$816.73 ;  by  the  answer  to  the  third  question  that  the  mar- 
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ket  value  of  the  lumber  manufactured  from  the  timber  so 
cut  on  the  first  description  while  in  appellant's  possession 
was  $4,748.81 ;  by  the  answer  to  the  fourth  question  that  the 
market  value  of  the  lumber  manufactured  from  the  timber 
so  cut  from  the  second  description  while  in  appellant's  posr 
session  was  $3,603.01 ;  by  answer  to  the  sixth  question  that 
the  appellant  in  good  faith  entered  upon  the  land  under  a;uch 
title  believing  the  same  to  be  valid.  The  seventh  and  eighth 
questions  and  answers  are  as  follows : 

"(7)  Did  the  defendant  in  good  faith  cut  and  remove 
such  timber  from  the  lands  believing  such  title  to  be  valid? 
A.  Yes. 

"(8)  Was  Ellis,  the  superintendent  of  the  defendant  com- 
pany, notified  about  the  month  of  January,  1903,  of  the  facts 
upon  which  Mrs.  Spies's  title  was  based  and  which  rendered 
the  title  of  the  Oconto  Company  invalid  and  that  Mrs.  Spies 
claimed  the  title  to  the  lands  in  question  ?    A,  Yes.'' 

Counsel  for  respondent  moved  to  change  the  answer  to 
question  No.  7  from  "Yes"  to  "No"  and  for  judgment  on  the 
verdict.  Appellant  moved  to  change  the  answer  to  the  eighth 
question  from  "Yes"  to  "No"  or  to  set  aside  the  verdict  and 
grant  a  new  trial,  setting  forth,  among  other  reasons,  that 
the  answers  in  the  special  verdict  were  inconsistent  The 
court  denied  ,both  motions,  holding  that  the  answers  to  the 
several  questions  were  not  inconsistent,  and  directed  judg- 
ment for  the  respondent  for  the  amount  of  statutory  damages, 
being  $8,351,82,  and  costs.  From  this  judgment  the  appeal 
is  taken.    Other  pertinent  facts  are  referred  to  in  the  opinion* 

Eor  the  appellant  there  were  briefs  by  (Hll  (fr  Chase,  attor- 
neys, and  Spooner  &  Ellis,  of  counsel,  and  oral  argument  by 
Fred  C.  Ellis. 

Eor  the  respondent  there  was  a  brief  signed  by  Oreen^. 
Fairchild,  North  &  ParTeer,  of  counsel,  and  F.  /.  O'EeUiher, 
attorney,  and  oral  argument  by  H.  0.  Fairchild, 


Digitized  by 


Google 


28]  JANUARY  TERM,  1908.  429 

Cook  Land,  C.  &  P.  Co.  v.  Oconto  Co.  134  Wis.  426. 

Bashfoed,  J.  The  question  most  strenuoiisly  urged  upon 
the  attention  of  the  court,  relates  to  the  inconsistency  of  the 
answers  of  the  jury  to  questions  No.  7  and  No.  8.  These 
questions  both  involved  the  good  faith  of  the  appellant  in 
cutting  and  removing  the  timber.  The  answer  to  the  seventh 
question  finds  that  the  appellant  in  good  faith  cut  and  re- 
moved such  timber  believing  his  title  to  be  valid.  The  eighth 
question  presents  in  a  special  form  the  same  controverted 
question,  and  in  the  answer  thereto  the  jury  finds  that  the 
appellant  was  notified  in  January,  1903,  of  the  facts  upon 
which  the  adverse  title  was  based  and  which  rendered  appel- 
lant's title  invalid.  It  is  conceded  that  part,  if  not  all,  of  the 
timber  was  removed  after  such  notice  was  given,  although 
part^  if  not  all,  of  the  timber  had  been  cut  prior  to  that  date. 
Counsel  for  both  parties  at  the  time  the  verdict  was  rendered 
deemed  the  answers  to  the  questions  inconsistent,  as  is  indi- 
cated by  the  motions  to  change  the  answers  in  the  manner 
already  stated.  The  court  denied  respondent's  motion  to 
change  the  answer  to  question  No.  7  from  "Yes"  to  "No," 
and  there  was  no  exception  to  this  ruling;  and  denied  the 
appellant's  motion  to  change  the  answer  to  question  No.  8 
from  "Yes"  to  "No,"  to  which  proper  exception  was  taken. 
In  passing  upon  these  motions  the  court  stated : 

"That  the  eighth  question  and  its  answer  determine  the 
rights  of  the  parties.  There  is  not  necessarily  a  conflict  be- 
tween the  seventh  and  eighth  questions  and  the  answers 
thereto." 

Questions  No.  5,  No.  6,  and  No.  7  were  submitted  sub- 
stantially in  the  words  of  the  statute  as  found  in  the  proviso 
of  sec.  4269.  This  form  of  submission  has  been  approved  by 
this  court  Byington  v.  Merrill,  112  Wis.  211,  88  N.  W. 
26.  The  seventh  question  was  therefore  proper,  and  its  ai\- 
swer  also  determines  the  rights  of  the  parties  if  the  eighth 
question  and  answer  are  stricken  out. 
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Counsel  for  respondent  contends  that  the  answer  to  the 
seventh  question  was  made  by  the  jury  in  accordance  with 
the  instruction  given  by  the  court,  which  was  erroneous  and 
misleading.  In  the  charge  relating  to  the  seventh  question 
the  jury  were  told,  in  substance,  that  if  they  found  that  the 
appellant  was  informed  of  the  nature  of  the  adverse  claim 
to  the  land  and  was  warned  not  to  cvi  the  timber,  and  he 
went,  nevertheless,  and  cut  and  removed  the  timber,  then  they 
should  find  that  the  appellant  did  not  act  in  good  faith.  Re- 
spondent's counsel  insist  that  the  jury  acted  upon  the  instruc- 
tion in  answering  the  seventh  question  in  the  affirmative,  and 
further  contend  that  the  language  of  the  charge  as  italicized 
is  erroneous  and  misleading.  The  contention  may  be  correct^ 
but  it  is  to  be  noted  that  there  was  no  exception  to  the  sub- 
mission of  the  seventh  question  or  to  the  charge  of  the  court 
relating  to  the  warning  given  to  the  defendant;  nor  is  there 
any  exception  to  the  refusal  of  the  court  to  change  the  answer 
to  question  No.  7.  So  far  as  respondent  is  concerned,  the 
seventh  question  was  properly  submitted  under  proper  in- 
structions and  properly  stands  in  the  record,  and  full  effect 
must  be  given  to  the  answer.  After  the  verdict  was  rendered 
respondent's  coimsel  did  not  move  to  strike  out  the  seventh 
question  and  answer,  but  his  motion  was  to  change  the  an- 
swer, which  must  have  been  made  upon  the  assumption  that 
the  seventh  question  was  properly  submitted  and  under  proper 
instructions. 

Moreover,  it  is  to  be  noted  that  the  court  in  the  charge 
given  with  respect  to  the  seventh  qiiestion  says:  "You  will 
carefully  apply  these  instructions  in  answering  each  question 
in  which  good  faith  is  involved;"  and  adds  in  the  same  con- 
nection : 

"The  burden  is  upon  the  defendant  to  prove  that  the  cut- 
ting and  removal  was  in  good  faith.  So,  whether  Ellis  in 
January,  1903,  was  notified  of  the  facts  upon  which  Mrs. 
Spies's  title  was  based  and  showing  the  invalidity  of  defend- 
ant's title  is  important  on  this  question  whether  the  cutting 
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and  removal  of  the  timber  was  in  good  faith,  believing  the 
title  was  valid.  The  jury  will  here  apply  the  rules  given  in 
other  portions  of  the  charge  on  the  subject  of  good  faith." 

And  further: 

"The  instructions  which  the  court  will  give  you  under  the 
eighth  question  involving  an  inquiry  as  to  whether  Ellis  was 
informed  of  the  facts  upon  which  Mrs.  Spies's  title  was 
founded  will  be  pertinent  in  answering  the  seventh  question." 

It  appears  that  the  jury  had  some  difficulty  in  arriving 
at  the  answers  to  the  last  two  questions  and  came  in  for  fur- 
ther instructions.  The  court  then  said,  "Now,  gentlemen, 
the  inquiry  involved  in  the  eighth  question  is  very  important 
in  answering  the  seventh  question,"  again  emphasizing  the 
fact  that  the  appellant's  good  faith  was  involved  in  the  an- 
swers to  these  questions.  It  is  dear  upon  this  record  that 
each  of  these  questions  embraced  the  same  issuable  fact  and 
that  the  answers  are  in  direct  conflict  We  must  hold,  there- 
fore, that  the  answers  to  questions  No.  7  and  No.  8  are  in- 
consistent. This  conclusion  necessitates  a  reversal  of  the 
judgment  and  obviates  the  necessity  of  a  consideration  of  the 
alleged  inconsistencies  of  the  answers  to  the  first  four  ques- 
tions. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 


Ryan,  Appellant,  vs.  Dockebt,  Administrator,  Respondent 

January  10— January  28,  1908. 

Appeal  and  error:  Review:  Questions  considered:  Immaterial  error: 
Bueband  and  wife:  Obligations  arising  from  marital  relation: 
Contracts  for  personal  services:  Consideration, 

1«  Where  a  verdict  for  the  defendant  should  have  been  directed 
upon  the  undisputed  evidence,  errors  alleged  on  the  plalntiifs 
appeal  from  the  judgment  are  unimportant 
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S.  The  law  requires  a  husband  to  support,  care  for,  and  provide 
comforts  for  his  wife  In  sickness  as  well  as  health.  Such  re- 
quirement Is  grounded  upon  principles  of  public  policy,  and  the 
husband  cannot  shirk  It,  even  by  contract  with  his  wife. 

8.  Husband  and  wife  may  contract  with  each  other  before  marriage 
as  to  their  mutual  property  rights,  but  they  cannot  vary  the 
personal  duties  and  obligations  to  each  other  which  result  from 
the  marriage  contract  Itself. 

4.  When  a  husband  promises  to  care  for,  nurse,  and  support  his 

wife  after  marriage  (she  being  before  marriage  a  widow  with 
some  property  and  blind),  he  promises  only  to  do  that  which 
the  law  requires  him  to  do  in  any  event,  and  neither  the  doing 
of  what  he  is  In  law  bound  to  do  nor  the  promise  so  to  do  is  a 
consideration  for  his  wife's  promise  to  bequeath  him  her  prop- 
erty. 

5.  Such  promise  of  the  wife  is  a  nudum  pcLCtum,  and  hence  where 

the  husband  filed  a  claim  for  the  value  of  such'serviceB  against 
his  wife's  estate,  alleging  such  a  contract,  there  can  be  no  re- 
covery upon  express  contract,  and  the  law  will  not  Imply  one. 

Appeat.  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.    Affirmed. 

The  appellant,  Edward  Rycm,  filed  a  claim  in  the  county 
court  against  the  estate  of  his  deceased  wife,  Eliza  Ryan,  for 
care,  support,  and  nursing  of  said  wife  from  the  time  of  their 
marriage,  August  4,  1900,  up  to  the  time  of  her  death,  Feb- 
ruary 28,  1905.  The  complaint  as  filed  in  county  court  was 
substantially  upon  quantum  meruit,  and  the  daim  was  al- 
lowed in  that  court  at  the  sum  of  $1,000.  The  administrator 
appealed,  and  in  the  circuit  court  an  amendment  to  the  com- 
plaint was  allowed  by  which  it  was  alleged  that  just  prior  to 
the  marriage  of  the  parties  and  on  the  same  day  the  deceased 
agreed  with  the  claimant  that  in  consideration  of  his  services 
in  caring  for,  supporting,  and  nursing  her  she  would  leave  him 
all  her  property  upon  her  death  should  he  survive  her,  and 
that  she  failed  to  perform  such  promise,  to  the  claimant's  dam- 
age in  the  sum  of  $1,750.  It  appeared  on  the  trial  that  Eliza 
Ryan  was  a  widow  with  a  small  property  and  living  alone  at 
the  time  of  the  alleged  promise,  and  was  blind,  and  oonse- 
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qiiently  in  need  of  flome  one  to  care  for  her.  The  jury  by 
apecial  verdict  found  (1)  that  before  the  marriage  a  contract 
was  made  between  the  parties  by  which  the  claimant  agreed 
to  take  care  of,  support,  nurse,  and  see  to  the  comfort  of  de- 
ceased during  her  lif e^  and  the  deceased  agreed  to  pay  there- 
for by  giving  him  what  property  she  might  leave  at  her  death 
for  his  use  during  his  life ;  (2)  that  said  agreement  was  not 
made  as  part  of  their  contract  to  marry  or  as  a  consideration 
for  the  marriage;  (3)  that  the  support^  nursing,  and  care  was 
not  such  as  the  parties  contemplated  should  result  from  the 
marriage  relation ;  and  (4)  that  claimant  fully  performed  the 
contract  on  his  part.  TTpon  motion  the  court  held  that  the 
negative  answer  to  the  second  question  was  wholly  unsup- 
ported by  the  testimony  and  that  said  question  should  be  an- 
swered in  the  affirmative,  but  allowed  the  answer  to  the  third 
question  to  stand.  The  court  further  held  that  as  a  part  of 
the  consideration  was  Byan's  promise  to  many  the  deceased, 
which  was  void  because  not  in  writing,  the  entire  contract 
was  void,  but  that  it  would  serve  to  rebut  the  presumption 
that  the  services  rendered  were  to  be  gratuitous.  Hence  the 
court  concluded  that  there  might  be  a  recovery  for  the  rear 
sonable  value  of  the  services,  but  there  being  no  proof  as  to 
what  the  services  were  worth,  the  claimant  could  recover  only 
nominal  damages  and  costs.  Judgment  in  accordance  with 
this  conclusion  was  rendered,  and  the  claimant  appeals. 

For  the  appellant  there  were  briefs  by  Kaftan  <&  Reynolds, 
and  oral  argument  hj  R.A,  Kaftan, 

For  the  respondent  there  was  a  brief  by  John  F.  Water- 
molen,  attorney,  and  P.  H.  Martin,  of  counsel,  and  oral  argu- 
ment by  Mr,  Martin^ 

WiirsLOw,  C.  J.     We  think  that  the  court  was  entirely 

right  in  changing  the  answer  to  the  second  question  of  the 

verdict;  but,  as  a  verdict  for  the  defendant  should  have  been 

directed  upon  the  undisputed  evidence,  neither  this  question 
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nor  the  other  detail  errors  daimed  by  the  plaintiflf  are  im- 
portant. 

One  consideration  alone  disposes  o£  the  plaintiflPs  claim 
adversely  to  him.  The  law  requires  a  husband  to  support, 
care  for,  and  provide  comforts  for  his  wife  in  sidmess  as 
well  as  in  health.  This  requirement  is  grounded  upon  prin- 
ciples of  public  policy.  The  husband  cannot  shirk  it,  even 
by  contract  with  his  wife,  because  the  public  welfare  requires 
that  society  be  thus  protected  so  far  as  possible  from  the 
burden  of  supporting  those  of  its  members  who  are  not  ordi- 
narily expected  to  be  wage  earners,  but  may  still  be  perform- 
ing some  of  the  most  important  duties  pertaining  to  the  social 
order.  Husband  and  wife  may  contract  with  each  other  be- 
fore marriage  as  to  their  mutual  property  rights,  but  they 
cannot  vary  the  personal  duties  and  obligations  to  eadi  other 
which  result  from  the  marriage  contract  itself.  Schouler, 
Donu  ReL  (6th  ed.)  §  171;  21  Oyc.  1242.  It  results  from 
this  that,  when  the  plaintiff  promised  to  care  for,  nurse,  and 
support  the  deceased  after  marriage,  he  promised  only  to  do 
that  which  the  law  required  him  to  do  in  any  event,  and 
neither  the  doing  of  what  one  is  in  law  bound  to  do  nor  the 
promising  so  to  do  is  any  consideration  for  another's  promise. 
1  Page,  Oont.  §  311;  Post  v.  Campbell,  110  Wis.  378,  85 
N.  W.  1036.  The  alleged  promise  of  the  decceased  was  there- 
fore nudum  pactum.  The  plaintiff  simply  performed  duties 
required  of  him  by  law  as  a  husband  which  he  could  not 
avoid  or  contract  away,  and  there  can  be  no  recovery  upon 
express  contract,  nor  will  the  law  imply  a  contract. 

Sy  the  Court. — Judgment  affirmed. 
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Chase,  Respondent,  vs.  Maxoy,  Appellant 

January  It-^anuary  28,  1908, 

WordB  and  phrases:  **Ditto  marks:*'  Al)hreviatU>ns:  Tax  3eeds:  Reo* 

ord. 

1,  When  "ditto  marks"  are  used  In  general  writing  and  legal  docur 

ments  and  records  they  are  to  be  read  as  a  representation  of 
what  appears  written  above  them  and  as  meaning  'the  same 
as  above." 

2.  On  the  occasion  of  receiving  for  record  a  tax  deed,  the  register 

of  Bayfield  county  did  not  write  out  In  the  general  Index  book 
of  his  office  the  words  "Bayfield  county"  as  the  grantor  In  the 
deed,  but  Inserted  In  their  place  In  the  column  headed  "Grant- 
ors" what  the  trial  court,  from  actual  Inspection  of  the  origi- 
nal entry,  declared  to  be  ditto  marks,  the  same  being  Immedi- 
ately under  the  words  "Bayfield  county,"  written  on  the  line 
above  that  on  which  the  abbreviation  was  Inserted.  In  an 
action  of  ejectment  plaintiff  relied  for  his  title  on  the  record  of 
such  tax  deed,  the  lands  being  and  remaining  vacant  and  un- 
occupied and  the  tax  deed  having  been  Issued  and  recorded 
nu)re  than  three  years  before  the  commencement  of  the  action. 
Held,  that  no  error  was  committed  In  awarding  judgment  In 
plaintiff's  favor  on  the  pleadings  and  findings  stated  In  the 
opinion. 
S.  Abbreviations  commonly  in  use  In  the  English  language  may  be 
used  In  general  writing  and  legal  documents  and  records  as 
part  of  the  English  language. 

App-RAT.  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  John  K.  Pabish,  Circuit  Judge.    Affmned, 

This  is  an  axjtion  of  ejectment.  Both  parties  claimed  title 
through  tax  deeds.  The  premises  are  vacant  and  unoccupied. 
Three  tax  deeds  were  issued  to  the  plaintiff,  all  being  re- 
corded more  than  three  years  before  the  commencement  of 
this  action.  Two  of  the  deeds  are  void  upon  their  face,  but 
the  court  found  that  the  plaintiff  was  the  owner  of  the  prem- 
ises by  virtue  of  the  third  tax  deed,  which  was  dated  May  29, 
1897,  and  was  recorded  December  29, 1897.  The  tax  deed  of 
the  defendant  is  admitted  to  be  void  for  irregularities  not  go- 
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ing  to  the  gromidwork  of  the  tax  on  which  it  is  based.  De- 
fendant objected  to  the  offer  in  evidence  of  the  index  of 
grantors  showing  the  recording  of  the  deed,  which  is  the 
basis  of  the  court's  finding  in  favor  of  plaintiff,  for  the  rea- 
son that  instead  of  the  words  "Bayfield  county"  being  written 
in  the  column  of  the  book  headed  "Grantors,"  there  were  a 
large  and  a  small  letter  "u"  under  the  words  "Bayfield"  and 
"county,"  which  were  written  in  this  column  on  a  line  above: 
These  marks  were  construed  by  the  court  to  be  ditto  marks. 
Neither  the  original  book  nor  a  facsimile  of  these  marks  is 
part  of  the  record  before  us.  The  requirement  of  the  inter- 
locutory judgment  that  the  plaintiff  make  the  payment  to 
reimburse  the  defendant  for  his  payments  of  the  taxes  and 
expenses  incident  thereto  has  been  complied  with.  This  is  an 
appeal  from  the  judgment  in  favor  of  the  plaintiff. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  A.  W.  MeLeodj  and  for  the  respondent  on  that  of  John 
Walsh. 

SiEBEOKEB,  J.  The  only  question  raised  is  whether  the 
trial  court  held  correctly,  under  the  provisions  of  sec.  759, 
Stats.  (1898),  that  plaintiff's  tax  deed  was  properly  re- 
corded in  the  general  index  book.  It  appears  that  the  raster 
of  deeds  on  the  occasion  of  receiving  plaintiff's  tax  deed  on 
December  29,  1897,  did  not  write  out  the  words  "Bayfield 
county,"  the  grantor  in  the  deed,  but  inserted  in  their  place 
in  the  proper  column  what  the  trial  court,  after  an  actual  in- 
spection of  the  original  entry,  declared  to  be  ditto  marks, 
usually  represented  by  a  double  comma.  The  court  found 
this  entry  to  be  an  abbreviation  inserted  in  the  column  under 
the  words  "Bayfield  county,"  which  had  been  written  on  a 
line  above  the  line  whereon  these  abbreviations  were  inserted. 
When  ditto  marks  are  so  used  they  are  to  be  read  as  a  repre- 
sentation of  what  appears  written  above  them  and  as  meaning 
"the  same  as  above,"  and  in  this  case  they  are  the  equivalent 
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of  the  words  written  above,  namely,  ^TBayfield  oonnty.*'  Ab- 
breviations commonly  in  use  in  the  English  langaage  may  be 
used  in  general  writing  and  legal  documents  and  records  as 
part  of  the  English  language.  Staie  ex  reL  DUhmar  v.  Bunr 
nett,  181  Wis.  198,  110  K  W.  177;  Hughes  v.  Powers,  99 
Tenn.  480,  42  S.  W.  1.  We  find  nothing  in  the  record  jus- 
tifying the  claim  that  the  marks  in  the  index  hock  were  not 
ditto  marks  as  found  by  the  court 

The  trial  court  properly  awarded  judgment  in  plaintifPs 
favor  upon  the  pleadings  and  findings. 

By  the  CovrL — Judgment  afiirmed. 


Stats  bz  bel.  YAin>BBWAi.L,  Bespondent^  vs.  ILltdb  and 
CoMMOir  CouKOTL  OF  THB  CiTY  OF  Philups  and  others, 
Appellants. 

January  IS-^anuary  28,  1908. 

Mandamus:  Public  improveTnents:  Be¥>ers. 

1.  The  duty  of  providing  for  and  constructing  sewers  b7  a  monld- 

palitr  is  a  9tMUi-Judicial  or  legislative  power  Involving  judg- 
ment and  discretion,  and  where  the  record  shows  an  attempt 
by  mandamus  to  compel  the  common  council  of  a  municipality 
to  proceed  with  the  performance  of  such  duty  no  case  is  made 
for  the  issuance  of  the  writ 

2.  The  expediency  of  entering  upon  public  improvements  is  left 

almost  entirely  to  the  judgment  of  the  local  authorities,  and 
the  performance  of  giMUi-judicial  or  legislative  duties  in  regard 
thereto  will  not  be  controlled  by  mandamus. 

Appeal  from  an  order  of  the  circuit  court  for  Price 
county:  John  K.  Pabish,  Circuit  Judge.    Reversed. 

Mandamus  against  the  mayor,  common  council,  and  street 
committee  of  Phillips.  The  petition  sets  forth,  in  effect,  that 
petitioner  is  a  citizen,  resident,  property  owner,  and  tax- 
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payer  of  the  city  of  PJiiUips;  that  said  city  is  a  city  of  lie 
fourth  class^  organized  and  existing  under  ch.  40a,  Stats. 
(1898)  ;  that  by  yote  duly  taken  the  oily  dispensed  with  the 
board  of  public  works,  and  their  duties  devolved  upon  and  are 
exercised  by  a  committee  of  the  common  council  known  as 
the  street  committee ;  that  prior  to  1906  said  city  was  divided 
into  sewerage  districts  and  a  system  of  sewerage  adopted  and 
partially  constructed;  that  the  sewerage  system  constructed 
is  in  use  to  the  north  line  of  the  block  in  which  the  property 
of  the  petitioner  is  situated ;  that  petitioner  is  engaged  in  the 
erection  of  a  hotel  building  on  lot  5^  block  4,  fronting  on  Lake 
street,  which  is  the  principal  business  street  of  the  city,  to  be 
equipped  with  modem  appliances  and  conveniences  for  sup- 
plying the  same  with  light,  heat,  water,  and  drainage;  that 
before  commencing  said  building  operations  petitioner  was 
assured  by  aU  the  members  of  the  common  council  that  a 
petition  of  the  property  owners  in  said  block  for  a  sewer 
would  be  granted;  that  relying  upon  such  assurances  he  has 
partially  completed  such  hotel  building;  that  he  has  been  de- 
layed and  prevented  from  completing  it  by  reason  of  water 
accumulating  therein,  with  no  means  or  facilities  for  drain- 
ing the  same ;  that  at  a  regular  meeting  of  the  common  ooon- 
cil  held  on  June  18,  1906,  a  petition  signed  by  the  owners  of 
property  in  said  block  4  fronting  on  Lake  street  petitioning 
for  the  extension  of  sewerage  along  Lake  street  was  presented, 
whereupon  on  motion  made  and  carried  it  was  determined  to 
extend  sewerage  of  the  city  south  on  Lake  street  to  Maple 
street  in  accordance  with  the  prayer  of  the  petition ;  that  the 
mayor  and  chairman  of  the  street  committee  are  opposed  to 
such  extension,  and  each  of  them  is  giving  out  that  the  city 
has  no  legal  authority  to  construct  said  sewer ;  that  the  mayor 
is  threatening  to  institute  l^al  proceedings  to  restrain  the 
construction  of  said  sewer,  and  by  other  unlawful  and  arbi- 
trary means  is  doing  all  in  his  power  to  prevent  the  constnio- 
tion  of  said  sewer;  that  the  street  committee  has  unreasonably 
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and  negligently  refused,  and  still  wilfully,  unreasonably, 
persistently,  and  n^ligently  refuses,  to  take  steps  to  give 
effect  to  the  determination  of  the  common  council  of  June 
18,  1906,  to  the  damage  of  petitioner  and  also  to  the  citizens 
of  the  city  of  Phillips,  especially  to  the  property  owners  of 
block  4.  The  petitioner  prays  that  such  proceedings  may  be 
had  in  due  form;  that  peremptory  writ  of  mandanvus  may 
issue  requiring  the  street  committee  of  the  common  council  to 
proceed  to  give  effect  to  the  determination  of  the  common 
council  of  June  18,  1906,  in  reference  to  extending  and  con- 
structing a  sewer  south  on  Lake  street  to  Maple  street  in 
said  city,  and  for  such  other  order  as  may  be  proper.  Upon 
this  petition  an  alternative  writ  of  mandarn/us  was  issued  re- 
quiring the  defendants  to  give  effect  to  the  determination  of 
the  common  council  of  June  18, 1906,  in  reference  to  the  ex- 
tension of  a  sewer  on  Lake  street  south  to  Maple  street,  or 
show  cause  to  the  contrary. 

The  mayor,  conmion  council,  and  street  committee  made 
return  to  the  writ  as  follows: 

"That  on  the  2d  day  of  August,  1904,  an  attempt  was 
made  by  the  then  city  council  of  the  city  of  PhUlips  to  in- 
stall a  system  of  sewerage  therein,  and  when  an  ordinance  as 
follows  appears  to  have  been  adopted,  to  wit: 

"  'The  common  council  of  the  city  of  Phillips  do  ordain  as 
follows :  That  all  the  territory  within  the  limits  of  the  said 
city  shall  hereafter  constitute  one  sewerage  district.  This 
ordinance  shall  take  effect  and  be  in  force  from  and  after  its 
passage  and  publication.  Dated  this  2d  day  of  August^  A.  D. 
1904.  Approved  by  0.  C.  Kelleher,  Mayor.  Countersigned 
by  Geo.  E.  Sackett,  City  Clerk.' 

"That  no  other  or  further  steps  were  taken  in  the  premises. 
That  no  provision  has  ever  been  made  by  said  city  for  the 
payment  for  the  construction  of  sewers  in  said  city,  whether 
to  be  paid  by  the  city,  the  sewerage  district,  or  abutting  prop- 
erty owners.  That  no  plan  has  ever  been  prepared  by  said 
city,  or  its  board  of  public  works,  or  street  committee,  show- 
ing the  lots  and  parcels  of  land,  the  main  sewers,  minor 
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sewers,  manholes,  catch-basins,  and  all  other  matters  pertain- 
ing to  the  system,  and  as  provided  for  and  required  by  sec 
926—209  of  subch.  XX  of  ch.  40a  of  Wisconsin  Statutes  of 
1898,  and  that  no  notice  has  ever  been  given  of  the  completion 
of  any  such  plan  as  required  by  sec  925 — 210  of  said  chapter, 
and  no  such  plan  has  ever  been  adopted  by  said  city.  That 
so  far  as  records  of  said  city  show  and  so  far  as  we  are  ad- 
vised and  know,  except  as  hereinafter  particularly  set  forth, 
the  foregoing  record  comprises  all  that  has  been  done  by  said 
city,  its  council,  or  street  committee  in  installing  or  establish- 
ing a  sewerage  system  therein.  That  in  the  month  of  June, 
1906,  as  we  are  informed  and  believe,  the  city  council,  in  con- 
junction with  the  board  of  education  of  said  city,  caused  a 
certain  plan  and  profile  to  be  made  of  a  sewer  to  extend  from 
the  school  building  in  block  14,  in  said  city,  to  a  point  on  Lake 
street  to  connect  with  a  certain  sewer  therein  laid.  That  on 
the  Ist  day  of  August,  1906,  the  said  dty  council  passed  the 
following  ordinance,  to  wit: 

^  'Ordinance. 

**The  common  council  of  the  city  of  Phillips  do  ordain  as 
follows :  That  the  plan  lor  the  proposed  extension  of  the  sew- 
erage system  of  the  said  city  as  shown  by  the  certain  plat  of 
a  sewer  to  be  constructed  from  the  southeasterly  basement 
wall  of  the  high  school  building  diagonally  to  the  intersection 
of  the  said  line  with  the  center  line  of  Chestnut  street  and 
from  thence  along  the  said  center  line  of  Chestnut  street  to  the 
center  line  of  Lake  street,  all  in  the  said  city,  and  by  the  pro- 
file map  of  the  same  hereto  attached  and  submitted  to  the  said 
council  at  its  regular  meeting  held  on  the  day  of  the  date 
hereof,  together  with  a  report  of  the  street  committee  of  the 
said  city,  in  relation  thereto,  is  hereby  approved,  adopted, 
and  established,  and  the  city  clerk  of  the  city  is  hereby  di- 
rected to  file  such  plat  and  profiles  as  provided  by  law.  This 
ordinance  should  take  effect  and  be  in  force  from  and  after 
its  passage  and  publication.  Dated  this  1st  day  of  August, 
A.  D.  1905.  Approved  by  0.  0.  Kelleher,  Mayor.  Counter- 
signed by  Geo.  E.  Sackett,  City  Clerk.' 

"That  said  plan  of  sewer  was  never  submitted  to  the  owners 
of  or  those  interested  in  the  real  estate  in  said  city  and  af- 
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fected  by  said  plan  by  which  proper  objections  could  be  made 
or  filed  and  as  required  by  sec.  925 — 210,  aforesaid.  That 
no  provision  was  made  for  the  payment  of  said  sewerage,  ex- 
cepting only  as  appears  by  the  certificate  of  the  then  common 
oooncil  of  said  city  appended  to  the  contract  made  between 
the  said  city  and  one  J.  F.  Dickman  that  there  were  sufficient 
funds  ^in  the  treasury  of  the  city  to  meet  all  such  expenses  as 
the  city  may  incur  for  the  materials  and  work  therein  pro- 
vided for/  but  that,  as  the  fact  is,  the  said  board  of  education 
paid  $1,000  of  the  contract  price  of  said  sewer,  the  city  of 
PhiRips  paying  only  the  balance  thereof,  to  wit,  the  sum  of 
$1,253.95.  That  the  notice  for  bids  for  the  construction  for 
said  sewer  was  given  jointly  by  street  committee  and  board 
of  education  of  said  ci^  of  PhUlips. 

'*We  further  beg  leave  to  show  that  no  plan  for  any  sewer- 
age district  has  ever  been  finally  determined  and  no  completed 
diagram  of  the  same  has  ever  been  prepared  in  duplicate 
or  otherwise,  certified  to  be  correct  by  the  board  of  public 
works  or  street  committee,  and  filed  as  required  by  sec.  926 — 
212  of  said  subch.  XX,  as  aforesaid.  We  further  represent 
and  allege  that  in  the  acceptance  so  called  of  the  petition 
of  the  relator  herein  the  council  were  not  advised  in  the 
premises,  and  that  the  whole  matter  was  referred  to  the 
city  attorney  for  his  advice  as  to  the  exact  status  of  the 
city  with  reference  to  sewerage,  and  especially  as  to  who 
should  be  legally  chargeable  with  the  cost  of  sewer  prayed 
for  in  said  petition.  That  before  any  report  was  made 
by  said  city  attorney  this  proceeding  was  instituted.  We 
further  represent  and  show  that  no  tax  has  been  raised 
and  no  funds  are  now  in  the  treasury  of  said  city  for 
the  construction  of  sewers  therein  nor  any  moneys  set  aside 
and  appropriated  for  such  purposes.  That  by  reason  of 
the  premises,  and  as  we  have  been  advised,  we  have  no 
power  to  proceed  in  the  immediate  preparation  of  plans 
for  or  the  construction  of  any  sewer  in  said  city  at  this 
tima  All  of  which  is  respectfully  submitted.  Wherefore  we 
respectfully  pray  the  judgment  of  the  court  that  the  petition 
be  dismissed  and  the  rule  to  show  cause  why  a  peremptory 
writ  should  not  issue  be  discharged,  and  for  such  other  rule, 
order,  or  relief  as  may  be  proper  in  the  premises,  and  for 
costs.'* 
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The  petitioner  demurred  to  the  return  for  want  of  facts 
sufficient  to  constitute  a  defense  and  that  the  return  does 
not  show  any  cause  or  excuse  for  not  obeying  the  writ  The 
court  sustained  the  demurrer,  with  permission  to  amend  the 
return  on  payment  of  $10  costs.  From  the  order  sustaining 
the  demurrer  this  appeal  was  taken. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Bcarry  &  Barry,  and  for  the  respondent  on  that  of  Schv^ppe 
&  Urquhaai. 

KEEwrN",  J.  Giving  the  record  before  us  the  most  favor- 
able construction  it  will  bear  upon  the  facts  admitted  by  the 
demurrer  to  the  return  to  the  writ  of  mandam/us,  it  shows 
simply  an  attempt  by  the  petitioner  to  compel  the  common 
council  to  proceed  with  the  performance  of  its  quasv-jvL^dsl 
or  l^slativa  duties  respecting  the  construction  of  a  sewer. 
This  is  plain  from  the  alternative  writ  and  return  thereto. 
The  question,  therefore,  is  whether  mandamvs  will  be 
awarded  for  such  purpose.  The  duty  of  providing  for  and 
constructing  sewers  by  a  municipality  is  a  quasirjuiiddl  or 
legislative  jwwer  involving  judgment  and  discretion.  Hart 
V.  Neillsville,  125  Wis.  546,  104  N.  W.  699;  2  Dillon,  Mun. 
Corp.  (4th  ed.)  §  1046.  Such  gt/<m- judicial  or  legislative 
duty  will  not  be  controlled  by  nicmdamv^.  State  ex  rel.  Ru- 
dolph V.  Hitichinson,  ante,  p.  283,  114  N.  W.  453 ;  Wood, 
Mandamus,  9 ;  Spelling,  Inj.  &  Extr.  Rem.  (2d  ed.)  §  1433. 
The  expediency  of  entering  upon  public  improvements  is 
left  almost  entirely  to  the  judgment  of  the  local  authorities. 
2  Dillon,  Mun.  Corp.  (4th  ed.)  §  1046 ;  State  ex  rel.  Lord  v. 
Washingfton  Co.  2  Pin.  552 ;  Staie  ex  rel.  O'DonneU  v.  Berir 
zenherg,  108  Wis.  435,  84  N.  W.  858.  In  State  ex  rel. 
Comgtock  V.  Joint  School  Did.  65  Wis.  631,  688,  27  N.  W. 
829,  it  is  said :  "The  books  abound  with  cases  which  assert 
and  enforce  the  rule  that  mandarwus  will  not  lie  to  control 
the  exercise  of  discretion  or  official  judgment" — citing  High, 
Extr.  Rem.  §§  24,  42,  and  cases  cited;  State  ex  rel.  Lord  v. 
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Washington  Co.  2  Pin.  552 ;  State  ex  rel  OiU  v.  Waiertoim, 
9  Wis.  264;  State  ex  rel  Byrne  v.  Harvey,  11  Wis.  38; 
State  ex  rel.  Martin  v.  Doyle,  38  Wis.  92. 

We  think  it  dear  that  no  case  was  made  for  the  issuance 
of  a  writ  of  mandamus,  and  therefore  the  demurrer  to  the  re- 
turn should  have  been  overruled. 

By  the  Court. — The  order  appealed  from  is  reversed, 
and  the  action  remanded  with  instructions  to  overrule  ihe 
demurrer  to  the  return  and  dismiss  the  writ» 


Kalkt,  Eespondent,  vs.  Van  Ostbahd,  Appellaiit 

January  IS-^^anuary  28,  190B. 

Trial:  Direction  of  verdict  at  cJose  of  pUdntitT*  case:  Judgn»enti: 
Conclusiveness:  Contracts:  Terms:  Construction:  Questions  for 
fury:  Nature  and  requisites  of  contracts:  Proposal  and  assent: 
Brokers:  Evidence. 

1.  A  motion  to  direct  a  verdict  at  l^e  close  of  plaintilfB  testimony 

and  before  defendant  rests  his  case  is  premature.  It  is  not 
proper  to  direct  a  verdict  before  both  parties  rest 

2.  A  Judgment  entered  npon  a  directed  verdict  is  ordinarUy  con- 

cluslYe  upon  the  parties  in  a  subsequent  litigation  inyolving 
the  same  questions. 

3.  A  judgment  entered  upon  motion  of  the  defendant  after  hearing 

the  plaintiff's  case  and  before  the  defendant  has  offered  any 
evidence  and  rested  his  case  is  ordlnarUy  not  a  bar  to  another 
action. 

4.  Where  parties  disagree  in  their  recollection  covering  the  terms 

of  an  oral  contract,  the  terms  employed  and  the  construction 
of  such  terms  is  a  question  for  the  jury. 
6.  Aside  from  the  statute  of  frauds,  no  express  formal  stipulation 
is  essential  to  create  a  contract.  Proposal  and  assent  may  take 
any  form.  The  question  always  is  whether  the  parties  under- 
stood and  int^ded  a  contract  based  upon  a  sufficient  consider- 
ation. 

5.  In  an  action  by  a  broker,  the  evidence,  stated  in  the  opinion,  is 

held  to  authorize  a  conclusion  by  the  jury  that  the  defendant 
contracted  to  pay  plaintiff  a  commission  in  case  of  the  comple- 
tion of  a  proposed  exchange  of  lands. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

Ray  J.  Haggerty,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  T.  M.  Holland. 

Among  other  references  cited  upon  the  part  of  the  appd- 
lant  were  the  following:  Delia  v.  StoUenwerk,  78  Wis.  339, 
47  N.  W.  431;  Clark  v.  Slaughter,  129  Wis.  642, 109  K  W. 
556;  Thompson  v.  Brennan,  104  Wis.  564,  80  K  W.  947; 
Adaam  v.  Snow,  106  Wis.  152,  81  K  W.  983. 

Among  other  references  cited  upon  the  part  of  the  respond- 
ent were  the  following:  Matthews  v.  Barahoo,  89  Wis.  674; 
Bownum  v.  Van  Kuren,  29  Wis.  209 ;  BusseU  v.  LoonUs,  43 
Wis.  545 ;  Chrdinier  v.  KeUogg,  14  Wis.  605 ;  Forcy  v.  Leon- 
ard,  63  Wis.  353,  24  K  W.  78 ;  StewaH  v.  Mather,  32  Wis. 
344;  OHon  v.  Scofield,  61  Wis.  382,  21  K  W.  261. 

Timlin,  J.  This  action  was  begun  before  a  justice  of  the 
peace.  The  defendant  appealed  from  the  judgment  against 
him  to  tiie  circuit  court,  where  the  cause  was  tried  upon  the 
oral  pleadings  presented  before  the  justice,  and  where  the 
jury  rendered  a  verdict  against  the  defendant  for  $50,  ui)on 
which  the  judgment  now  appealed  from  was  entered. 

The  appellant  assigns  error  in  denying  his  motion  for  the 
direction  of  a  verdict  in  his  favor  at  the  close  of  the  plaint- 
iff's testimony  and  before  the  defendant  had  rested  his  case. 
The  motion  was  properly  denied  because  prematurely  made. 
Appellant's  counsel  may  have  been  misled  by  the  report  of 
Adams  v.  Snow,  106  Wis.  152,  81  K  W.  983,  and  Portage 
V.  Lehigh  Vol.  C.  Co.  101  Wis.  574,  77  N.  W.  875.  In  each 
of  these  cases  the  defendant  had  offered  testimony  and  rested 
his  case  before  the  motion  was  made,  and  the  court  corrected 
its  statement  that  a  nonsuit  was  granted  by  making  the 
proper  direction  of  a  verdict  Cases  and  Briefs,  vols.  592, 
631.    It  is  not  proper  to  direct  a  verdict  before  both  parties 
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rest  The  judgment  entered  upon  a  directed  verdict  is  or- 
dinarily oondusiye  upon  the  parties  in  a  subsequent  litiga- 
tion involving  the  same  questions.  A  judgment  entered  upon 
motion  of  the  defendant  after  hearing  the  plaintiff's  case 
and  before  the  defendant  has  offered  any  evidence  and  rested 
his  case  is  not  ordinarily  a  bar  to  another  action. 

The  appellant  next  assigns  error  because  the  circuit  court 
overruled  his  motion  to  direct  a  verdict  at  the  close  of  all 
the  testimony  and  after  both  parties  rested.  This  motion  is 
based  upon  the  daim  that  there  was  no  evidence  from  which 
a  jury  could  find  a  verdict  in  favor  of  the  plaintiff,  giving 
such  evidence  the  most  favorable  construction  to  which  it  was 
entitled  in  order  to  sustain  a  verdict  The  evidence  tended 
to  show  that  one  Kundinger  was  the  owner  of  an  eighty-acre 
tract  of  land  and  the  appellant  was  the  owner  of  a  forty- 
acre  tract  of  land.  Kundinger  asked  the  plaintiff  to  see  the 
defendant  and  try  to  make  an  arrangement  to  exchange  the 
forty-acre  tract  for  the  eighty-acre  tract,  saying  to  plaintiff: 
"If  you  can  make  anything  out  of  this,  you  can  have  that  for 
your  commission."  Plaintiff  met  defendant  and  proposed  the 
exchange,  provided  the  defendant  would  pay  $50  to  boot. 
Defendant  said  to  plaintiff:  "I  suppose  you  get  the  $50;" 
and  plaintiff  answered,  "Tes."  Defendant  answered :  "That 
is  right.  A  fellow  shouldn't  do  business  for  nothing." 
Plaintiff  took  defendant  out  to  show  him  the  eighty-acre 
tract,  and  before  starting  said  to  him:  "This  wiU  cost  you 
$60  will  be  my  commission."  Defendant  seemed  to  be  sat- 
isfied with  that,  for  he  looked  the  land  over  and  afterward 
said  to  the  plaintiff  that  plaintiff  had  made  or  earned  $50. 
The  plaintiff  paid  for  the  abstract  and  the  horse  and  vehicle 
in  which  he  went  out  with  defendant  to  see  the  land.  When 
the  deeds  were  made  out,  the  scrivener,  Mr.  Aschenbrenner, 
asked  whether  he  would  keep  the  papers  until  the  plaintiff 
got  his  money  and  the  plaintiff  said :  "No ;  Ywn  Odrand  will 
send  me  a  check.    He  is  all  right."    It  does  not  appear,  how- 
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erer,  that  defendant  heard  this  last  statement  Defendant 
testified  that  the  deal  was  made  through  the  plaintiff — ^that 
is^  the  plaintiff  brought  Knndinger  and  himself  together  on 
the  trade, — ^but  testifies  that  he  nnderstood  that  plaintiff 
was  to  receive  $50  from  £undinger  and  that  he  understood 
there  was  $50  commission  for  plaintiff  in  the  deal.  It  is 
well  settled  that  where  the  partes  disagree  in  their  recollec- 
tion concerning  the  terms  of  an  oral  contract  the  terms  em- 
ployed and  the  construction  of  such  terms  is  a  question  for 
the  jury.  Oliver  v.  Kaiz,  131  Wis.  409,  111  K  W.  509. 
Aside  from  the  statute  of  frauds,  no  express  formal  stipula- 
tion is  essential  to  create  a  contract.  Proposal  and  assent 
may  take  any  form.  The  question  always  is  whether  the 
parties  understood  and  intended  a  contract  based  upon  a  suf- 
ficient consideration,  as  in  Oauger  v.  PoAiiz,  45  Wis.  449. 
We  think  there  was  evidence  tending  to  show  that  defendant 
agreed  with  the  plaintiff  to  give  his  forty-acre  tract  and  $50 
in  exchange  for  the  eighty-acre  tract.  He  also  know  that 
the  $50  which  he  agreed  to  give  was  to  go  to  the  plaintiff  as 
his  commission.  Having  this  agreement  and  with  this  knowl- 
edge the  plaintiff  said  to  defendant  before  going  to  look  at  the 
land:  "This  will  cost  you  $50  will  be  my  commission.^*  The 
defendant  looked  the  land  over  and  then  informed  the  plaint- 
iff that  plaintiff  had  made  $50.  A  somewhat  modified  ver- 
sion of  this  was  given  on  cross-examination,  to  the  effect  that 
the  plaintiff  told  defendant  it  would  cost  $50  and  defendant 
answered,  "I  suppose  this  is  yours,  this  $50 ;"  and  then  after- 
ward told  the  plaintiff  that  plaintiff  had  made  $50.  Defend- 
ant thereafter  made  the  ^:change  of  land  with  Kundinger, 
without,  however,  paying  the  latter  the  $50,  and  so  far  as 
appears  without  anything  further  having  been  said  in  rela- 
tion to  the  payment  of  the  $50.  The  evidence  was  quite  am- 
ple to  show  that  the  defendant  knew  that  he  was  to  pay  either 
to  the  plaintiff,  or  to  Kundinger  for  the  use  of  plaintiff,  $50. 
There  is  no  evidence  that  Kundinger  released  defendant  from 
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Bach  pAjment  The  really  doee  question  is  whether  the  jury 
was  warranted  in  inferring  from  the  relations  of  the  parties 
with  reference  to  the  subject  of  the  exchange  and  fr<»n  all 
that  was  said  and  done,  including  defendant's  failure  to  pay 
the  $50  to  Eundinger,  that  the  defendant  understood  that 
he  was  to  pay  this  $50  to  the  plaintiff.  Prom  the  evidence 
above  referred  to,  the  jury,  we  think,  was  authorized  to  draw 
the  conclusion  which  it  did. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed* 

Bashvoid,  J.y  took  no  part 


BoiOJirs^  Appellant,  vs.  Nobthebk  Laitd  &  LoGonro  Ck)ic- 
PAWY,  Respondent 

January  IS-^onuary  28,  1908. 

SaJeM:  Warrantie9:  Implied  warranty  of  quality  amd  fttneae:  Knowl- 
edge of  getter, 

A  seller,  in  reply  to  a  buyer's  letter  of  inquiry  for  spruce,  offered 
to  sell  him  "our  spruce  pulp  wood,  some  forty  cords,"  which 
offer  was  accepted.  There  was  no  pretense  that  the  wood  men- 
tioned in  the  seller's  letter  was  not  the  wood  that  was  delirered. 
It  did  not  appear  that  the  wood  was  to  be  of  any  understood 
quality  or  of  any  particular  grade  or  quality  or  that  the  seller 
was  informed  of  the  particular  use  to  which  the  wood  was  to 
be  applied.    Held: 

(1)  The  language  used  in  the  correspondence  related  to  the 
description  of  the  wood  in  order  to  identify  it,  and  was  not 
used  for  the  purpose  of  warranting  its  quality. 

(2)  There  was  no  implied  warranty  that  the  wood  mentioned 
In  the  correspondence  was  of  any  particular  quality  of  pulp 
wood. 

Appkal  from  a  judgment  of  the  circuit  court  for  Price 
county :  John  K.  Paeish,  Circuit  Judge.    Affirmed. 
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This  action  was  brouglit  to  recover  from  the  respondent  the 
balance  due  on  account  for  merchandisey  and  the  ansrvirer  set 
up  payment  and  a  counterclaim  for  a  balance  due  upon 
the  purchase  price  of  pulp  wood  sold  and  delivered  to  the 
appellant  On  the  trial  it  was  stipulated  that  the  plaintiff's 
claim  had  been  paid  by  the  defendant  with  the  exception  of 
the  difference  between  the  contract  price  of  the  pulp  wood 
and  the  alleged  value  thereof  for  the  use  to  which  it  was  ap- 
plied. The  contract  for  the  purchase  of  the  wood  was  made 
by  correspondence,  Mr.  £rueger,  the  president  of  the  re- 
spondent company  and  its  manager,  acting  in  its  behalf. 
The  appellant^  who  resided  at  Prentice^  addressed  a  letter  to 
the  respondent  at  Ogema,  where  he  was  operating  a  sawmill, 
dated  February  1,  1904,  as  follows: 

''We  understand  that  you  have  several  cars  of  spruce  that 
you  will  deliver  at  Pennington  on  the  Soo  road.  We  are  in 
the  market  and  paying  $5.50  for  it  on  cars.  Can  we  deal  with 
you  on  itf' 

The  respondent  replied  on  the  same  day: 

*^e  will  seU  you  our  spruce  pulp  wood,  some  forty  odd 
cords,  at  the  figure  you  offer,  $5.60  per  cord  f.  o.  b.  Penning- 
ton. It  will  be  several  weeks,  though,  before  we  can  deliver 
all  of  it'' 

This  offer  was  accepted  by  the  appellant  in  a  letter  written: 
the  next  day,  in  which  it  is  said :  "We  have  yours  of  the  Ist, 
and  note  you  will  sell  us  about  forty  cords  spruce  at  $5.50 
f.  a  b.  Pennington."  The  appellant  next  wrote  the  respond- 
ent on  June  25,  1904,  directing  shipment  of  the  spruce  jHilp 
wood  to  the  Rhinelander  Paper  Company,  Ehinelander,  Wis- 
consin. Mr.  Krueger,  who  represented  the  respondent,  had 
been  an  insurance  agent  until  the  year  before  and  had  heard 
the  words  "pulp  wood"  used  in  connection  with  spruce,  but 
attached  no  importance  to  the  use  thereof  in  the  foregoing 
letters.  The  appellant  had  a  contract  for  furnishing  pulp 
wood  to  the  Ehinelander  Paper  Company,  a  fact  which  the 
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respondent  did  not  know,  nor  did  it  know  of  the  particular 
use  that  was  to  be  made  of  this  wood.  The  wood  was  not 
barked  before  delivery.  It  had  been  cut  and  piled  in  the 
woods  from  March,  1903,  to  January,  1904,  when  it  was 
hauled  out  and  piled  at  the  mill  at  Ogema,  about  five  mUes 
from  Pennington.  After  that  and  during  the  winter  it  was 
hauled  to  PenningbHi,  wheie  it  was  loaded  on  the  cars  for 
appellant  There  was  a  regular  highway  from  Pennington 
and  from  Prentice  to  Ogema  and  a  railway  from  Prentice 
to  Pennington,  a  distance  of  five  miles,  where  Aere  is  a  sta- 
tioiL  The  appellant  testified  that  he  supposed  the  wood 
would  be  hauled  to  the  station  before  the  breaking  up,  and 
the  contract  was  made  in  February,  1904,  and  the  pulp  wood 
was  not  shipped  until  July,  and  that  he  made  no  effort  to 
inspect  the  pulp  wood.  The  delivery  was  made  to  the  appel- 
lant on  the  cars  at  Pennington  and  was  shipped  by  his  direc- 
tion to  the  Ehinelander  Paper  Company.  In  the  meantime 
the  respondent  had  been  purchasing  goods  of  the  appellant, 
who  conducted  a  supply  store,  and  there  was  an  open  account 
between  them ;  and  it  was  to  recover  the  alleged  balance  that 
this  action  was  brought  by  appellant  On  August  6,  1904, 
appellant  wrote  the  respondent  that  he  had  received  a  letter 
from  the  Ehinelander  Paper  Company  in  regard  to  "your 
spruce;"  that  it  had  given  him  credit  for  39.96  cords  at  $4 
per  cord.  Appellant  thereupon  insisted  tiiat  respondent 
should  accept  payment  at  that  price,  claiming  that  the  spruce 
was  of  inferior  quality.  Respondent  demanded  payment  for 
the  wood  at  the  price  named  in  the  contract  Appellant  tes- 
tified that  in  an  interview  he  had  with  Mr.  Krueger  he  ex- 
plained to  him  that  the  wood  was  of  poor  quality,  and  adds : 
"If  it  had  been  what  is  called  spruce  pulp  wood  of  the  trnder- 
stood  qualiiy,  he  would  have  got  his  $5.50  per  cord."  The 
court  ruled  out  all  testimony  offered  to  show  the  quality  of  the 
pulp  wood,  for  the  reason  that  the  contract  was  of  a  specific 
character  and  there  was  no  warranty,  expressed  or  implied, 
Vol.184  — 29 
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and  directed  a  verdict  for  the  defendant.  From  the  judg- 
ment entered  on  the  verdict  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  /.  W.  Hicks,  attor- 
ney, and  Reid,  Smart  &  Cvrti^,  of  counsel,  and  oral  argoh 
ment  by  Mr.  Hicks, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  C.  E.  Lovett  and  W.  K.  Parkinson. 

Bashfoed,  J.  The  sole  question  presented  on  this  record 
relates  to  the  ruling  of  the  trial  court  in  excluding  evidence 
as  to  the  quality  of  the  wood  and  that  there  was  no  implied 
warranty  of  the  quality  in  the  sale  thereof  upon  tiie  facts  as 
stated.  Counsel  for  appellant  contends  that  the  court  erred 
in  excluding  the  testimony  offered  in  his  behalf  tending  to 
show  a  breach  of  warranty  and  in  directing  a  verdict  for  the 
respondent. 

In  answer  to  appellant's  letter  of  inquiry  for  spruce  the 
'  respondent  offered  to  sell  him  "our  spruce  pulp  wood,  same 
forty  odd  cords,"  but  stating  that  it  would  be  several  weeks 
before  all  of  it  could  be  delivered.  This  clearly  implied  that 
forty  cords  was  all  the  wood  respondent  had  of  the  character 
mentioned.  There  is  no  pretense  that  this  wood  was  not  the 
wood  that  was  delivered.  We  find  nothing  in  the  corre- 
spondence constituting  the  contract  of  sale  that  supports  the 
claim  made  on  behalf  of  the  defendant  that  the  wood  was  to 
be  of  any  understood  quality  or  of  any  particular  grade  or 
quality.  There  was  no  offer  to  show  that  it  was  not  pulp 
wood  or  that  it  was  not  used  as  such  by  the  Rhinelander 
Paper  Company.  Counsel  for  appellant  offered  to  show  by 
the  deposition  of  witness  Braeger  that  the  pulp  wood  was  not 
merchantable,  but  this  was  in  connection  with  its  quality  for 
use  in  the  manufacture  of  pulp.  This  appears  also  by  an 
inspection  of  said  deposition,  which  was  returned  as  part  of 
the  record.  It  is  worthy  of  observation  in  this  connection 
that  the  respondent  was  not  informed  of  the  particular  use  to 
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which  this  wood  waa  to  be  applied  by  the  appellant  when  the 
contract  was  made,  and  consequently  its  rights  cannot  be 
concluded  by  the  determination  of  the  Rhinelander  Paper 
Company  as  to  the  quality  thereof.  The  language  used  in 
the  correspondence  related  to  the  description  of  the  wood  in 
order  to  identify  it,  and  not  for  the  purpose  of  warranting 
its  quality.     30  Am.  &  Eng.  En<^.  of  Law  (2d  ed.)  148. 

We  must  hold,  therefore,  that  there  was  no  implied  war- 
ranty that  this  was  of  any  particular  quality  of  pulp  wood, 
and  consequently  that  there  was  no  reversible  error  in  the 
ruling  of  the  court  upon  the  subject. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed* 


Mead,  Respondent,  vs.  SiKPSoir,  Appellant 

January  IS-^anuary  28, 1908, 

Municipal  courta:  Appeals:  Certification:  Conditions:  Fees:  Failure 
to  collect:  Jurisdiction  of  circuit  court. 

1.  Ch.  286,  Laws  of  1899,  creating  the  second  municipal  court  of 
Bayfield  county,  provides,  among  other  things,  that  in  case  the 
municipal  Judge  is  disqualified  to  act  in  any  case  he  shall  call 
in  a  Justice  of  the  peace  of  the  county  or  the  Judge  of  the  mu- 
nicipal court  of  the  county,  or  transfer  the  case  to  the  circuit 
court;  that  appeals  from  Justices'  courts  may  be  to  such  mu- 
nicipal court;  that  appeals  from  such  municipal  court  shall  be 
to  the  circuit  court  for  Bayfield  county,  and,  when  not  otherwise 
provided,  the  law  relating  to  appeals  from  Justices'  courts  shall 
apply,  and  that  in  appealed  cases  tried  in  such  municipal  court 
on  the  record  of  the  court  below,  or  any  question  of  law  or  fact 
appearing  in  such  record,  the  Judge  of  such  court  shall  be  en- 
titled to  110  and  no  more  as  fees.  On  an  appeal  to  such  mu- 
nicipal court  from  a  Judgment  rendered  in  a  Justice's  court  It 
appeared  that  the  Judge  of  that  court  was  incompetent  by  rea- 
son of  having  acted  as  attorney  for  the  plaintiff,  whereupon  a 
Justice  of  the  peace  was  called  In  and  a  trial  had  upon  the  rec- 
ord of  the  Justice's  court,  resulting  In  a  Judgment  for  plalntift. 


Digitized  by 


Google 


452         SUPREME  COURT  OF  WISCONSIN.      [Jan. 

Mead  v.  Simpson,  134  Wis.  451. 

Defendant,  for  the  purpose  of  appealing,  presented  to  the  mu- 
nicipal Judge,  in  due  form,  notice  of  appeal,  affidayit  and  un- 
dertaking, paid  him  only  the  fees  prescribed  by  sec.  3754,  Stats. 
(1898),  and  the  municipal  judge,  in  due  form,  certified  the  pa- 
pers to  the  circuit  court.  The  circuit  court,  on  motion,  dis- 
missed the  appeal  for  the  reasons  that  the  appeal  papers  were 
not  presented  to  the  Justice  who,  acting  u  municipal  Judge, 
rendered  Judgment,  and  for  failure  to  pay  the  |10  required  in 
such  cases  as  the  fees  of  such  acting  Judge.  Held,  that  the  cir- 
cuit court  erred  in  dismissing  the  appeal,  since  (1)  the  appeal 
papers  were  properly  presented  to  the  municipal  judge  as  the 
custodian  of  the  record,  and  his  incapacity  to  act  did  not  mili- 
tate against  his  receiving  such  papers  and  transmitting  them 
to  the  appellate  court,  such  acts  being  purely  clerical  and  min- 
isterial in  character;  (2)  the  $10  fee  did  not  necessarily  all  go 
to  the  Justice  called  in  to  act  as  municipal  judge,  but  was  to 
be  dlTided  between  him  and  tiie  municipal  judge,  and  its  pay- 
ment might  be  waived  by  the  municipal  ludge,  of  which  the  ad- 
verse party  had  no  reason  to  complain,  the  municipal  judge  be- 
ing liable  only  to  the  justice  for  any  proper  division  of  such  fee. 
2.  In  such  case  the  jurisdiction  of  the  circuit  court  on  such  appeal 
is  held  to  have  attached  upon  the  return  made  thereto  regard* 
less  of  the  payment  of  such  fee. 

Appeal  from  an  order  of  the  circuit  court  for  Bayfield 
county:  John  K.  Parish,  Circuit  Judge.     Reversed. 

The  action  was  commenced  in  justice's  court  Judgment 
was  there  rendered  in  favor  of  defendant.  Plaintiff  duly 
appealed  to  the  second  municipal  court  of  Bayfield  county. 
The  judge  of  said  court  being  incompetent  to  preside  at  the 
trial  by  reason  of  having  acted  as  attorney  for  plaintiff  in 
the  justice's  courts  in  conformity  to  law  made  an  order  call- 
ing in  J.  W.  Fowler,  a  justice  of  the  peace,  to  act  as  munici- 
pal judge.  The  cause  was  tried  in  said  court  on  the  record 
of  the  court  below,  the  judgment  appealed  from  being  less 
than  $15,  said  Fowler  presiding  as  municipal  judge.  A 
judgment  in  favor  of  the  plaintiff  was  rendered.  The  de- 
fendant for  the  purpose  of  appealing  presented  to  the  munici- 
pal judge  to  be  filed  as  a  part  of  the  record  in  the  case,  and 
which  were  so  filed,  a  notice  of  appeal,  affidavit  and  under- 
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taking  in  due  farm  under  the  statute  in  relation  to  appeals 
from  justices'  courts,  and  paid  him  $1  for  making  a  tran- 
script of  the  docket  and  $1  for  state  tax  and  $2  for  advance 
clerk's  fees.  He,  in  due  form,  certified  the  papers  in  the 
case  to  the  circuit  court.  In  due  time  plaintiff's  attorney 
moved  such  oourt  for  a  dismissal  of  the  appeal  because  the 
appeal  papers  were  not  presented  to  the  justice  who,  acting 
as  municipal  judge,  rendered  the  judgment^  and  did  not  pay 
the  $10  required  in  such  cases  as  fees  of  such  acting  judge. 
The  motion  was  granted. 

The  municipal  court  aforesaid  was  created  by  ch.  286, 
Laws  of  1899.  Such  chapter  in  terms  or  effect  provides, 
among  other  things,  as  follows:  In  case  of  the  municipal 
judge  being  disqualified  to  act  in  any  case,  he  shall  call  in  a 
justice  of  the  peace  of  the  county,  or  the  judge  of  the  munici- 
pal court  of  said  county,  or  transfer  the  case  to  the  circuit 
court  Appeals  from  justices'  courts  shall  be  to  the  munici- 
pal court  Appeals  from  the  municipal  court  shall  be  to  the 
circuit  court  for  Bayfield  county,  and  when  not  otherwise 
provided  the  law  ^elati^g  to  appeals  from  justices'  courts 
shall  apply.  In  appealed  cases  tried  in  the  municipal  court 
on  the  record  of  the  court  below  or  any  question  of  law  or 
fact  appearing  in  said  record,  the  judge  of  said  court  shall 
be  entitled  to  $10  and  no  more  as  fees. 

The  papers  used  on  the  motion  to  dismiss  were  to  the  effect 
that  the  ten-dollar  fee  was  neither  paid  nor  waived. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
C.  F.  Morris,  and  for  the  respondent  on  that  of  A.  B.  Mead, 
in  pro.  per. 

Mabshall,  J.  As  seen  by  the  statement,  sec.  3754,  Stata. 
(1898),  relating  to  appeals  from  justices'  courts,  governs  ap- 
peals from  the  municipal  court  in  question,  except  aa  such 
section  is  departed  from  by  the  law  creating  the  latter. 

Sec  3754  provides  that  for  a  person  to  appeal  from  a 
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judgment  in  justice's  court  he  must  present  specified  papers 
^^to  the  justice  before  whom  the  action  was  tried,  or  his  sue- 
oessor  in  office^  or  any  other  justice  then  lawfully  having  cus- 
tody of  the  docket  containing  such  judgment,"  and  at  the 
same  time  pay  him  ''his  fees  in  the  action,  together  with  one 
dollar  for  his  return  and  one  dollar  for  state  tax  and  two 
dollars  for  clerk's  fees  for  the  clerk  of  the  court  appealed 
to.  .  .  ." 

It  seems  plain  that  the  quoted  language  contemplates,  in 
every  case  of  an  appeal  from  justice's  oourt^  that  the  appeal 
papers  shall  be  presented  to  the  justice  having  possession  of 
the  docket  containing  the  record  of  the  judgment  and  the 
papers  in  the  case  and  so  capable  of  transmitting  such  papers 
and  a  copy  of  such  docket  to  the  appellate  court 

The  municipal  court  act,  unlike  the  law  relating  to  jus- 
tices' courts,  does  not  contemplate,  in  case  of  the  municipal 
judge  being  incompetent  to  hear  a  case  brought  in  or  re- 
moved to  his  court,  that  such  case  shall  necessarily  be  sent 
to  some  other  judicial  o£Scer  for  trial,  new  docket  entries  be 
made,  and  such  officer  possess  the  record  of  the  case  and  the 
papers.  The  purport  of  such  act  is  that  for  all  purposes, 
except  that  of  the  trial  and  proceedings  in  the  case  of  a  dis- 
cretionary nature  connected  therewith,  which  the  municipal 
judge  is  incompetent  to  perform  or  participate  in,  he  is  to  re- 
tain absolute  control  of  the  record  and  papers  therein.  Upon 
his  calling  in  another  officer  for  the  trial  or  some  judicial 
proceedings  requiring  discretion  in  respect  thereto,  such  of- 
ficer is  clothed  with  the  power  of  Ihe  judge  of  the  court  in  the 
case  for  thai;  purpose.  Upon  the  trial  being  concluded  and 
judgment  perfected,  the  records  and  papers,  necessarily,  re- 
main under  the  control  of  the  municipal  judge. 

It  follows,  as  it  seems,  that  in  case  of  an  appeal  the  papers 
in  that  regard  must  be  presented  to  the  municipal  judge  as 
custodian  of  the  record.  His  incapacity  to  act  as  judge  in 
the  case  does  not  militate  against  his  receiving  such  papers 
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and  transmitting  them  to  the  appellate  oourt^  since  such  acts 
are  purely  of  a  clerical  and  ministerial  character.  So  on 
this  branch  of  the  case  the  order  dismissing  the  appeal  cannot 
be  sustained. 

The  language  of  the  statute  relating  to  payment  of  jus- 
tice's fees  at  the  time  of  taking  an  appeal  does  not  exactly 
fit  the  situation  presented  in  case  of  an  appeal  from  a  judg- 
ment rendered  in  the  municipal  court  by  a  person  called  in 
to  preside,  as  in  the  instance  before  us.  It  seems  that  the 
municipal  court  act  does  not  contemplate  in  a  case  of  this 
sort  any  judge's  fee  bilL  A  sum  in  gross  of  $10  is  allowed. 
That  is  evidently  to  cover  all  ministerial  acts  done  by  the 
municipal  judge,  such  as  filing  the  papers  on  the  appeal  to 
his  court,  and  making  the  necessary  docket  entries  up  to  and 
inclusive  of  the  entry  of  the  order  calling  in  another  officer 
to  take  charge  of  the  case.  It  does  not  seem  that  the  ten-dollar 
fee,  necessarily,  all  goes  to  the  one  called  in«  Such  part  as 
appertains  to  mere  ministerial  service,  which  the  municipal 
judge  in  any  event  must  perform,  probably  belongs  to  him, 
and  such  part  belongs  to  the  officer  called  in  to  take  charge 
of  the  case  as  is  incident  to  the  duties  performed  by  him. 
How  the  division  is  to  be  made  is  not  pointed  out  in  the  law, 
and  we  need  not  deal  with  the  matter  at  this  time.  Probably, 
primarily,  the  law  leaves  the  matter  of  making  the  division 
to  the  municipal  judge  and  the  one  called  in.  But  let  that  be 
as  it  may,  it  seems  clear  that  the  ten-dollar  court  fee  stands 
for  th6  justice's  fees  required  to  be  paid  under  sec.  3754, 
Stats.  (1898),  and  that  a  substantial  portion  thereof  goes  to 
the  trial  officer. 

It  is  contended  that  since  the  court  fee  did  not  belong 
wholly  to  the  municipal  judge  it  was  not  competent  for  him 
to  make  a  return  on  the  appeal  in  advance  of  payment  thereof, 
as  was  held  might  be  done  in  case  of  an  appeal  from  justice's 
court  in  Oolling  v.  Harder j  14  Wis.  86.  It  was  there  de- 
cided that  neither  payment  of  the  justice's  fees  nor  payment 
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of  the  state  tax  at  the  time  of  appealing  from  a  justioe  court 
judgment  is  essential  to  the  jurisdiction  of  the  appellate 
court.  Such  holding  is  based  on  sec  8763,  Stats.  (1898), 
providing  that  "no  justice  shall  be  bound  to  make  a  return 
unleas  his  fees,  the  state  tax  and  the  two  dollars  clerk's 
fees  be  paid  as  prescribed  by  sec  3754  at  the  time  of  tbe 
service  of  the  notice  of  appeal."  It  was  said  in  effect  that 
such  language  contemplates  that  jurisdiction  of  the  appel- 
late court  wiU*  attach  upon  a  return  being  made  thereto 
regardless  of  the  payment  of  fees ;  that  if  the  justice  waives 
his  fees  the  adverse  party  on  the  appeal  has  no  reason  to  com- 
plain, since  the  justice  may  do  what  he  likes  with  his  own, 
and  if  he  fails  to  perform  his  duty  as  to  collecting  fees  be- 
longing to  others  he  makes  himself  liable,  and  that  in  any 
event  such  adverse  party  is  not  injured  and  so  has  no  reason 
to  complain.  We  do  not  perceive  why  that  does  not  rule  this 
case  in  favor  of  the  appellant 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 


ViULAQE  OF  Pebnticb,  Respondent,  vs.  Nelsok  and  others, 

Appellants. 

January  Ith^anuary  £8, 190S. 

Pleading:  Allegations  of  complaint:  Demurrer:  Appeal:  Brief e:  Cita- 
tion of  foreign  decisions:  Tillage  treasurer:  Action  on  hond: 
Breach:  Demand, 

1.  In  an  action  on  a  village  treasurer's  bond,  allegations  of  the  com- 
plaint that  such  treasurer  was  "the  duly  qualified  treasurer  of 
the  plaintiff  village"  between  certain  dates,  that  his  bond  was 
"duly  approved,"  and  that  his  successor  was  "duly  elected  and 
qualified,"  are  not  open  on  demurrer  to  the  criticism  that  nec- 
essary allegations  of  fact  are  supplied  only  by  conclusions  of 
law. 
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2.  IfTliere  the  ultimate  fact  essential  to  a  cause  of  action  is  brought 
into  existence  by  a  series  of  detail  acts  and  events,  it  is  entirely 
competent  and  sufficient  to  plead  those  detail  acta  according  to 
their  legal  eftect 

5.  Where  the  ultimate  facts  are  so  pleaded  in  a  complaint,  that  in- 

strument is  not  obnoxious  to  a  demurrer,  but,  at  most,  to  a  mo- 
tion to  make  more  specific  upon  a  showing  that  it  is  material 
to  the  understanding  of  the  controyersy  that  some  or  all  of  the 
specific  acts,  conduct,  or  events  be  set  out 
4.  The  citation  in  a  brief  of  cases  from  other  states  which  have  not 
adopted  rules  contained  in  the  Code  is  misplaced  industry. 
They  cannot  be  useful  nor  are  they  authority  in  the  face  of 
expression  of  our  own  supreme  court 

6.  In  an  action  on  a  village  treasurer's  bond  the  complaint  alleged 

that  the  treasurer  was  the  duly  qualified  treasurer,  and  con- 
tained  assertions,  but  in  another  paragraph,  of  the  giving,  fil- 
ing, and  approval  of  such  bond,  not  set  forth  as  a  means  by 
which  he  Qualified,  but  as  showing  that  he,  together  with  the 
sureties  on  that  bond,  became  responsible  for  his  official  acts. 
Held,  under  the  liberality  of  pleading  enjoined  by  sec.  2668, 
Stats.  (1898),  that  the  complaint  could  not  be  construed  as  fail- 
ing to  allege  any  of  the  other  acts  essential  to  the  treasurer's 
qualification. 

6.  Where  a  specific  duty  is  imposed  on  a  treasurer  in  charge  of  pub- 

lic funds  to  pay  over  the  balance  in  his  hands  to  a  successor 
upon  qualification  of  the  latter  without  the  preliminary  of  a 
demand,  no  demand  is  necessary  to  create  a  breach  of  his  bond 
or  to  enable  suit  against  his  sureties. 

7.  Sec.  881,  Stats.  (1898),  makes  it  the  duty  of  a  village  treasurer 

to  render  an  account  and  settlement  of  his  official  transactions 
to  the  board  at  its  last  meeting  prior  to  the  annual  election  and 
to  deliver  to  his  successor,  when  qualified,  all  books,  papers, 
and  property  of  his  office  and  all  money  in  his  hands  as  treas- 
urer. Held,  that  allegations  of  a  complaint  in  an  action  against 
a  village  treasurer  and  his  sureties,  that  such  treasurer  did 
render  such  account  and  settlement,  that  his  successor  duly 
qualified  prior  to  the  commencement  of  the  action,  that  the 
treasurer  refused  and  neglected  to  pay  over  to  his  successor  the 
balance  of  money  in  his  hands  as  treasurer,  and  that  refusal  to 
pay  was  in  defiance  of  frequent  requests  by  the  vllliige,  as 
against  a  general  demurrer  is  sufficient  allegation  of  a  demand, 
if  any  were  necessary. 

Appeal  from  an  order  of  the  circuit  court  for  Price  county : 
John  IL  Paeish,  Circuit  Judge.     Affirmed, 
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The  appeal  is  from  order  overruling  general  demurrer  to 
complaint  attempting  to  set  forth  two  causes  of  action  on 
successive  official  bonds  of  the  defendant  Nelson  as  village 
treasurer.  The  complaint  alleges  the  corporate  character  of 
the  plaintiff  and  the  authority  of  the  president  to  bring  the 
action ;  that  Nelson  was  duly  elected  on  April  5,  1904,  and 
from  the  9th  day  of  April,  1904,  to  the  8th  day  of  A'pril, 
1905,  was  the  duly  qualified  treasurer  of  tiie  plaintiff;  that 
before  entering  and  to  qualify  himself  to  enter  thereon,  he, 
together  with  the  other  defendants  as  sureties,  executed  a 
bond  conditioned  on  the  faithful  discharge  of  his  duties  and 
that  he  should  duly  account  for  and  pay  over  all  moneys, 
which  bond  was  duly  approved,  and  that  during  his  term  of 
office  he  received  $11,961.37,  the  property  of  said  village,  and 
disbursed  $9,917.38,  leaving  a  balance  of  $2,043.49,  for 
which  he  should  have  accounted;  that  he  succeeded  him- 
self on  tiie  9th  of  April  and  was  duly  qualified  as  such 
successor ;  that  he  rendered  an  account  to  the  last  meeting  of 
the  village  board  showing  the  balance  in  his  hands,  but, 
in  breach  of  his  bond,  has  hitherto  neglected  and  refused  and 
still  neglects  and  refuses  to  pay  it  over  according  to  law,  or 
any  part  thereof,  except  $963.02,  although  often  requested 
so  to  do  by  this  plaintiff  after  the  expiration  of  the  said 
term  of  office,  but  that  he  has  converted  the  sum  of  $1,080.97. 
The  second  cause  of  action  is  similar,  except  that  a  successor 
other  than  himself  is  named  as  having  duly  qualified  and  that 
the  amount  is  also  $1,080.97. 

/.  W.  Hicks,  for  the  api)ellant8. 

C.  E.  Lovettj  for  the  respondent. 

Dodge,  J.  1.  The  first  criticism  is  that  many  of  the  nec- 
essary allegations  of  fact  are  supplied  only  by  conclusions  of 
law,  illustrating  by  the  allegation  that  defendant  Nelson  was 
"the  duly  qualified  treasurer  of  the  plaintiff  village"  between 
certain  dates  and  that  his  bond  was  "duly  approved"  and  his 
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successor  "duly  elected  and  qualified.^'  This  criticism  is 
without  merit.  Where  the  ultimate  fact  essential  to  a  cause  of 
action  is  brought  into  existence  by  a  series  of  detail  acts  and 
events,  it  is  entirely  competent  and  sufficient  to  plead  those 
detail  acts  according  to  their  legal  effect,  and,  when  so  pleaded 
in  a  complaint,  that  instnmient  is  not  obnoxious  to  a  de- 
murrer, but,  at  most^  to  a  motion  to  make  more  specific  upon 
a  showing  that  it  is  material  to  the  understanding  of  the 
controversy  that  some  or  all  of  the  specific  acts,  conduct,  or 
events  be  set  out  State  ex  rel,  Dickinson  v.  Bnmner,  20 
Wis.  62;  Miles  v.  Mut.  B.  F.  L.  Asso.  108  Wis.  421,  84 
N.  W.  159 ;  Sotdh  MUwmJcee  Co.  v.  Murphy,  112  Wis.  614, 
625,  88  K  W.  583;  Perry  v.  Scaife,  126  Wis.  405,  410, 
105  K.  W.  920.  The  citation  of  cases  from  other  states 
which  have  not  adopted  the  liberal  rules  of  pleading  con- 
tained in  our  Code  is  but  misplaced  industry.  They  cannot 
be  useful  nor  are  they  authority  in  the  face  of  expressions 
of  our  own  court  such  as  above  cited. 

2.  It  is  next  urged  that  by  reason  of  the  pleading  of  the 
giving  and  filing  of  bond  and  the  approval  thereof  by  the 
president  of  the  village  the  complaint  must  be  construed  as 
failing  to  allege  any  of  the  other  facts  essential  to  defendant 
Nelson's  qualification ;  such,  for  example,  as  taldng  the  oath 
of  office  and  filing  the  same.  This  contention  must  be  over- 
ruled, if  for  no  other  reason,  because  the  complaint  is  not 
open  to  such  construction.  It  is  first  affirmatively  alleged 
that  Nelson  was  the  duly  qualified  treasurer,  and  the  asser- 
tions with  reference  to  his  giving  and  filing  bond  are  in  an- 
other paragraph  and  not  set  forth  as  a  means  by  which  he 
qualified,  but  as  showing  that  he,  together  with  the  sureties 
upon  that  bond,  became  responsible  for  his  official  acts. 
Where  such  a  construction  is  so  obvious  it  would  seem  that 
the  requirement  of  sec  2668,  Stats.  (1898),  that  pleadings 
should  be  liberally  construed,  might  lead  to  its  adoption  with- 
out hesitation  or  debate.    Under  this  head  in  the  brief  are  a 
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series  of  assertions  which  are  not  in  accordance  with  the  fact. 
Thus  the  complaint  does  allege  that  said  Nelson  was  the  duly 
qualified  treasurer  of  said  village  from  April,  1904,  to  April, 
1905,  and  that  the  moneys  came  to  his  hands  as  such  treas- 
urer during  his  term  of  office.  We  are  at  a  loss,  therefore,  to 
understand  the  mental  attitude  of  counsel  which  could  justify 
him  in  asserting  the  absence  of  any  allegation  that  Nelson 
was  such  duly  qualified  treasurer  or  that  any  sum  came  to  his 
hands  while  he  was  either  qualified  or  acting  as  such  officer. 
Others  are  of  like  nature  and  obviously  incorrect  on  mere 
reading  of  the  complaint 

8.  It  is  next  contended  that  the  complaint  fails  to  allege 
any  breach  of  the  bond,  for  the  reason,  as  declared,  that  no 
demand  has  been  made  upon  the  defendant  treasurer.  The 
authorities  in  this  state  seem  to  establish  that,  where  a  spe- 
cific duty  is  imposed  upon  the  treasurer  to  pay  a  balance  in 
his  hands  to  a  successor  upon  the  qualification  of  the  latter 
without  the  preliminary  of  a  demand,  no  demand  is  necessary 
to  create  a  breach  of  his  bond  or  to  enable  suit  against  his 
sureties.  Joint  School  Dist.  v.  Lyford,  27  Wis.  506,  509 ; 
State  V.  McFetridge,  84  Wis.  473,  531,  54  N.  W.  1,  998. 
Sec  881,  Stats.  (1898),  makes  it  the  dutj  of  the  village  treas- 
urer to  render  an  account  and  settlement  of  all  his  official 
transactions  to  the  board  at  its  last  meeting  prior  to  the  annual 
election  and  to  deliver  to  his  successor,  when  qualified,  all 
books  of  account,  papers,  and  property  of  his  office  and  all 
money  in  his  hands  as  treasurer.  It  is  alleged  in  the  com- 
plaint that  he  did  render  such  account  and  settlement^  tliat 
his  successor  was  duly  qualified  prior  to  the  commencement  of 
this  action,  and  that  defendant  refused  and  neglected  to  pay 
over  to  him  the  balance  of  money  in  his  hands  as  treasurer. 
Thus  the  circumstances  are  fully  set  forth  in  which  the  stat- 
ute imposed  upon  him  an  imperative  duty,  in  protection  of 
the  public  as  distinguished  from  any  individual,  to  pay  this 
money.    The  failure  so  to  do  places  him  in  default  and  con- 
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stitutes  a  breach  of  his  bond.  Further  than  this,  however,  it 
is  alleged  that  this  refusal  to  pay  has  been  in  defiance  of  fre- 
quent requests  by  the  village.  This,  we  think,  must  be  held, 
in  light  of  the  other  allegations,  to  sufficiently  allege  a  de- 
mand, if  that  were  necessary.  It  is  at  least  sufficient  as  against 
a  general  demurrer  in  absence  of  any  application  to  the  court 
for  greater  specification  as  to  how  and  by  what  person  such 
demand  was  made.  The  cases  cited  by  appellants  have  but 
little  application  to  such  a  situation.  It  is  true  that  in  Fraxnk- 
Im  V.  Kirby,  25  Wis.  498,  the  complaint  did  contain  an 
assertion  of  failure  to  pay  in  despite  of  requests,  and  was 
held  insufficient,  but  the  ground  of  insufficiency  stated  by  the 
court  was  that  there  was  no  allegation  in  the  complaint  that 
any  successor  had  been  elected  or  that  the  defendant  was  not 
still  treasurer  of  the  town  and  entitled  to  hold  the  balance  as 
such,  nor  that  any  person  authorized  to  demand  and  receive 
the  money  from  him  had  made  any  demand.  The  mere  as- 
sertion that  he  had  failed  to  pay  over  "though  often  re- 
quested" was  held  not  insufficient  as  a  demand,  but  insuffi- 
cient to  supply  the  omitted  facts  above  mentioned.  The  same 
was  true  in  Wolff  v.  Stoddard,  26  Wis.  503,  the  defect  in  tlie 
complaint  being  that  "there  is  no  allegation  that  any  state  or 
county  taxes  ever  came  to  his  hands  at  all;''  hence,  of  course, 
the  mere  allegation  of  the  failure  to  pay  over  could  not  con- 
stitute a  breach.  In  Kewaunee  Co.  t?.  Decker,  30  Wis.  624, 
the  action  was  in  tort  for  conversion  of  several  thousand  dis- 
puted items  in  the  course  of  twelve  years'  service  by  the  de- 
fendant as  derk  of  the  county  board  of  supervisors,  and  it 
was  held  that  a  mere  general  allegation  of  demand  to  pay 
over  the  balance  due  the  county»was  not  sufficient  to  charge 
him  with  conversion  of  each  of  those  specific  items.  In  Iowa 
Co.  V.  Vivian,  31  Wis.  217,  the  default  was  that,  through 
mutual  mistake  of  both  the  county  treasurer  and  the  board  of 
supervisors,  oertain  classes  of  items  had  not  been  included  in 
his  official  accounts  through  a  period  of  many  years'  con- 
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tinuance  in  office,  and  it  was  held  that  suit  could  not  be  in- 
stituted without  either  a  demand  for  a  correction  of  those 
accounts  or  some  express  requirement  of  law.  These  cases, 
even  if  they  be  recognized  as  authority  to  their  full  extent,  ob- 
viously in  no  wise  affect  the  question  whether  the  pres^it 
action  can  be  maintained  upon  the  very  different  state  of 
facts  set  forth  by  the  complaint.  We  are  convinced  that  a  de- 
fault of  the  treasurer  to  pay  to  his  successor  the  balances  of 
his  settlements  with  the  village  board  which  are  required  by 
law  clearly  appears,  and  that  breaches  of  his  o£Scial  bonds  are 
sufficiently  alleged. 
By  the  Covxt. — Order  appealed  from  is  affirmed* 


City  of  Milwaukee,  Appellant,  vs.  Wakefield,  Ezecator^ 

Bespondent 

September  9 — September  H,  1907. 
February  S— February  18, 190S. 

Taxation:  Assessment  of  personal  property:  Pledged  chattels:  Person 
liable  for  tax:  Right  to  review  assessment:  Statutes:  Construc- 
tion: Assessment  of  money  and  credits:  Notice  to  taxpayers: 
*'Other  omission  of  duty  on  part  of  the  {assessor  or  said  board.'* 

1.  Under  sec.  1044,  Stats.  (Supp.  1906;  Laws  of  1899,  eh.  229,  and 

Laws  of  1903,  ch.  417),  shares  of  stock  of  a  corporation,  pledged 
as  collateral  security  for  the  repayment  of  loans  outstanding  at 
the  time  of  their  assessment,  are  properly  assessed  to  the 
pledgee.  The  pledgee  is  the  person  liable  to  the  municipality 
for  the  tax  and  has  his  remedy  against  the  pledgor. 

2.  Under  sec.  1061,  Stats.  (1898),  as  amended  by  sea  2,  ch.  284,  Laws 

of  1903  (providing  that  no  person  shall  be  allowed  in  any  action 
or  proceeding  to  question  the  amount  or  valuation  of  personal 
property  assessed  to  him  unless  in  person  or  by  an  agent  he 
shall  have  first  presented  his  objections  to  and  made  full  dis- 
closure before  the  board  of  review,  under  oath,  of  all  his  per- 
sonal property  liable  to  assessment  in  the  district  and  the  value 
thereof,  except  when  prevented  from  making  such  presentation 
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and  disclosure  by  a  failure  to  give  the  notice  required  by 
Bee.  1056  or  by  other  omission  of  duty  on  the  part  of  the  asses- 
sor or  such  board),  and  sec.  1056  (requiring  notice  to  the  tax- 
payer only  when  assessed  a  greater  sum  by  the  assessor  than 
the  amount  shown  in  his  sworn  statement),  where  the  only 
omission  of  duty  claimed  by  a  taxpayer  was  omission  to  give 
the  notice  required  by  sec.  1056,  the  taxpayer  cannot  question  a 
tax  levied  In  the  absence  of  affirmative  showing  that  he  made 
the  statutory  sworn  statement  to  the  assessor  and  appeared 
before  the  board  of  review  and  submitted  to  examination,  and 
that  the  assessment  on  which  the  tax  was  levied  was  greater 
than  the  value  of  the  property  thus  shown,  even  though  it  af- 
firmatively appears  that  the  taxpayer  had  no  personal  property 
subject  to  taxation. 
[3.  Statements  in  a  former  opinion  as  to  the  validity  of  sec.  1061, 
Stats.  (1898),  as  amended  by  ch.  284,  Laws  of  1903,  withdrawn, 
without,  however,  intimating  any  opinion  upon  the  question  of 
constitutionality  one  way  or  the  other.] 

4.  Sec.  1061,  Stats.  (1898),  as  amended  by  ch.  284,  Laws  of  1903,  is 

a  drastic  statute,  and  should  be  given  no  broader  scope  than  Its 
terms  with  certainty  demand. 

5.  The  word  "prevented"  as  used  in  sec.  1056,  Stats.  (1898),  is  not 

used  in  its  exact  sense,  and  has  the  meaning  stated  in  the 
opinion. 

6.  In  order  to  determine  the  amount  of  money  and  credits  (except 

real-estate  mortgages)  for  which  any  person  should  be  assessed, 
sec.  1056,  Stats.  (1898),  provides  that  the  taxpayer  "shall  be 
required"  by  the  assessor  to  make  a  statement  thereof  under 
oath.  The  preceding  clause  of  the  section  provides  that,  in  or- 
der to  determine  the  amount  of  personal  property  other  than 
money  or  credits  for  which  such  person  should  be  assessed,  the 
assessor  "may"  examine  such  person  under  oath  as  to  such 
property.  Held,  that  the  difference  in  the  two  clauses  is  not  ac- 
cidental but  intentional,  that  the  words  "shall  be  required"  are 
mandatory,  placing  upon  the  assessor  a  statutory  duty  to  re 
quire  of  the  taxpayer  a  statement  under  oath  of  the  amount  or 
money  and  credits  for  which  he  should  be  assessed,  and,  if  tbe 
assessor  fails  in  such  duty,  that  the  situation  as  to  money  and 
credits  falls  within  the  clause  of  sec.  1061,  Stats.  (1898),  a^ 
amended  by  ch.  284,  Laws  of  1903,  providing  that  the  taxpayer 
may  in  an  action  question  the  amount  or  valuation  of  personal 
property  assessed  to  him. 

7.  In  such  case,  if  the  assessor  falls  to  perform  his  statutory  duty, 

the  taxpayer  is  justified  in  believing  that  no  assessment  of 
money  or  credits  is  contemplated,  and  if,  under  that  belief,  he 
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fails  to  present  himself  before  the  board  of  review,  he  is  "pre- 
yented"  from  so  doing  by  "other  omission  of  duty  on  the  part 
of  the  assessor  or  of  such  board/'  within  the  calls  of  see.  1061, 
Stats.  (189S),  as  amended  by  ch.  284,  LawB  of  1903. 
8.  In  an  action  attempting  to  enforce  an  unpaid  personal  property 
tax  against  the  defendant  it  appeared,  among  other  things,  that 
defendant  owned  shares  of  stock  in  a  corporation  which  he  had 
pledged  as  collateral  for  loans;  that  the  assessor  had  this  stock 
in  mind  when  he  made  his  assessment  and  intended  to  corer  it 
by  his  entry  on  the  assessment  roll;  and  that  no  notice  ro> 
quired  by  sec  1056  was  given  defendant  nor  was  defendant  re* 
quired  to  make  a  statement  under  oath  of  the  money  and  cred- 
its for  which  he  should  be  assessed.  Eeld,  that  a  Judgment  for 
defendant  was  right 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Oeeen  T.  Williams,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  John  T.  KeUy,  city 
attorney,  and  Clinton  G.  Price,  assistant  city  attorney,  of 
counsel,  and  oral  argument  by  Mr.  Price. 

For  the  respondent  there  was  a  brief  by  Olicksman  £  Oold, 
and  oral  argument  by  Nailum  OUcJesnum. 

The  following  opinion  was  filed  September  24,  1907: 

WiNSLOw,  J.  This  is  an  action  to  recover  an  unpaid  per- 
sonal property  tax  of  $170.12  assessed  against  the  defendant 
as  executor  of  the  estate  of  Gteorge  M.  Wakefield,  deceased, 
in  the  year  1904.  There  was  no  material  dispute  as  to  the 
facts.  The  assessor  assessed  against  the  defendant  upon  the 
roll  under  the  heading  "Amount  of  moneys,  accounts,  bonds, 
notes,  mortgages,"  the  sum  of  $10,000.  No  sworn  statement 
was  ever  made  by  the  executor  as  contemplated  by  sec  1056, 
Stats.  (Supp.  1906;  Laws  of  1903,  ch.  378),  nor  was  any 
notice  given  by  the  assessor  to  the  defendant  of  the  amount 
of  the  assessment  under  the  provisions  of  the  last  clause  of 
said  section  (Laws  of  1903,  ch.  284).  No  change  was  made 
in  the  assessment  by  the  board  of  review  nor  did  the  defend- 
ant appear  before  the  board  at  any  time.     As  matter  of  fact 


Digitized  by 


Google 


18]  JANUARY  TERM,  1908.  465 

Milwaokee  t.  Wakefidd,  134  Wis.  462. 

the  defendant  had  no  personal  property  in  his  hands  aa  ex- 
ecutor subject  to  taxation,  except  household  furniture  and 
jewelry  to  the  amount  of  $741,  unless  about  1,900  shares  of 
stock  in  two  Michigan  mining  corporations  owned  by  the 
deceased  should  be  held  subject  to  taxation.  These  shares 
had  all  been  pledged  by  the  deceased  for  loans  by  proper  in- 
dorsement and  deliveryy  and  were  held  by  the  pledgees  as  se- 
curity for  the  repayment  of  such  loans  at  the  time  the  assess- 
ment was  made.  The  assessor  had  these  shares  of  stock  in 
mind  when  he  made  the  assessment  of  $10,000  and  intended 
to  cover  them  by  the  entry  on  the  roll  before  mentioned. 
Upon  these  facts  the  court  adjudged  that  the  plaintiff  was 
only  entitled  to  recover  the  pro  rata  tax  on  $741,  amounting 
to  $12.60,  and  the  plaintiff  appeals. 

The  defendant  is  undoubtedly  right  in  his  contention  that 
the  pledged  shares  of  stock  in  question  must  be  assessed  to 
the  pledgees  and  could  not  properly  be  assessed  against  him- 
self. This  is  made  entirely  certain  by  sec  1044,  Stats. 
(Supp.  1906;  Laws  of  1899,  dx.  229,  and  Laws  of  1903,  ch. 
417).  The  pledgee  is  the  person  liable  to  the  municipality 
for  the  tax  and  has  his  remedy  against  the  pledgor.  Sec. 
1044a,  Stats.  (Supp.  1906;  Laws  of  1899,  ch.  229;  Laws  of 
1903,  ch.  417;  and  Laws  of  1905,  ch.  508).  Were  this  the 
only  question  in  the  case  we  should  find  no  difficulty  in  af- 
firming the  judgment,  but  another  statutory  provision  must 
be  considered.  Sec.  1061,  Stats.  (1898),  as  amended  by 
sec  2,  ch.  284,  Laws  of  1903,  provides: 

"No  person  shall  be  allowed  in  any  action  or  proceeding  to 
question  the  amount  or  valuation  of  personal  property  as- 
sessed to  him  unless  in  person  or  by  agent  he  shall  have  first 
presented  his  objections  thereto  before  the  board  of  review 
of  the  district  in  which  such  assessment  was  made  and  in  good 
faith  presented  evidence  to  such  board  in  support  of  such  ob- 
jections and  made  full  disclosure  before  said  board,  under 
oath,  of  all  his  personal  property  liable  to  assessment  in  such 
district  and  the  value  thereof,  except  when  prevented  from 
VOU  184  —  80 
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making  such  presentation  and  disdosure  by  a  failure  to  give 
the  notice  required  by  sec.  1056  or  by  other  omission  of  duty 
on  the  part  of  the  assessor  or  of  such  board." 

The  validity  of  this  law  is  not  questioned  nor  is  any  sound 
reason  for  questioning  it  apparent  Indeed,  it  has  been  spe- 
cifically approved  and  enforced  by  this  court  in  the  case  of 
State  ex  ret  Foster  v.  WUUams,  123  Wis.  73,  100  K  W. 
1052.  It  does  not  absolutely  prevent  the  taxpayer  from  prov- 
ing, when  an  action  is  brought,  that  he  had  no  personal  prop- 
erty subject  to  taxation,  but  simply  requires  that  he  lay  the 
foundation  for  such  defense  by  first  making  his  objections  be- 
fore the  board  of  review  at  a  time  when  the  error  can  be  cor- 
rected without  depleting  the  public  treasury.  The  task  of  as- 
sessing property  is  a  difiicult  one  at  best,  and  it  seems  not  un- 
reasonable to  require  the  taxpayer,  who  alone  is  possessed 
of  accurate  knowledge  on  the  subject  of  his  own  property,  to 
assist  the  public  ofBoers  in  their  attempt  to  fairly  distribute 
tax  burdens,  and  to  render  such  assistance  at  a  time  when  no 
derangement  of  public  finances  can  result  from  the  correction 
of  an  error  if  he  wishes  to  contest  the  assessor's  decision 
in  an  action  subsequently  brought  If  he  does  this  fully  and 
in  good  faith  he  preserves  his  objections,  and  may  subse- 
quently renew  them  in  an  action  brought  to  enforce  the  tax, 
otherwise  not  The  only  exceptions  to  this  requirement  are 
when  the  taxpayer  has  been  "prevented  from  making  such 
presentation  and  disclosure  by  a  failure  to  give  the  notice  re- 
quired by  sec.  1056  or  by  other  omission  of  duty  on  the  part 
of  the  assessor  or  of  such  board."  The  only  omission  of  duty 
claimed  by  the  defendant  here  is  the  omission  to  give  the  no- 
tice required  by  sec.  1056 ;  but,  as  this  notice  is  only  required 
when  a  taxpayer  is  assessed  a  greater  sum  by  the  assessor 
than  the  amount  shown  in  his  sworn  statement,  and  as  it 
affirmatively  appears  that  the  defendant  had  made  no  such 
sworn  statement,  no  such  notice  was  required,  and  the  ex- 
ception does  not  apply.     The  assessor  assessed  against  the 
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defendant  the  sum  of  $10,000  as  the  value  of  his  moneys, 
accounts,  bonds,  notes,  and  mortgages  when  in  fact  he  had 
none.  The  defendant  made  no  sworn  statement  of  his  prop- 
erty and  did  not  appear  before  the  board  of  review.  The 
law  says  that  he  shall  not  be  allowed  now  to  dispute  either 
'Hhe  amount  or  valuation**  of  the  personal  property  assessed 
to  him.    Language  could  hardly  be  plainer. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  dii^jections  to  render  judgment  for  the  plaintiff  for  the 
sum  of  $170.12,  with  interest  at  twelve  per  cent  per  annum 
from  January  1, 1905. 

A  rehearing  was  granted  on  tie  respondent's  motion  on 
December  13,  1907,  and  after  a  reargument  the  following 
opinion  was  filed  February  18,  1908 : 

WiirsLOw,  C.  J.  A  rehearing  having  been  granted  in 
this  case,  the  respondent  argues  that  the  amendment  to  sec. 
1061,  Stats.  (1898),  contained  in  sec.  2,  ch.  284,  Laws  of 
1903,  upon  the  terms  of  which  the  former  decision  was  based, 
is  void  because  (1)  it  violates  sec-  1  of  art  I  of  the  constitu- 
tion of  Wisconsin ;  (2)  it  deprives  a  person  of  property  with- 
out due  process  of  law,  contrary  to  the  XlVth  amendment  of 
the  federal  constitution;  and  (3)  because  it  violates  sec.  1  of 
art.  VIII  of  the  constitution  of  Wisconsin,  providing  that 
the  rule  of  taxation  shall  be  uniform.  We  have  concluded, 
upon  grounds  hereinafter  stated,  that  the  respondent  in  the 
present  case  is  within  the  exception  created  by  the  last 
clause  of  the  amendment,  and  hence  it  does  not  become  nec- 
essary to  decide  whether  the  act  is  unconstitutional  or  not 
For  this  reason  we  shall  not  discuss  the  constitutional  ques- 
tions urged,  and  for  the  same  reason  we  withdraw  the  part  of 
the  former  opinion  which  afErms  the  validity  of  the  act, 
v^dthout,  however,  intimating  any  opinion  upon  the  question 
of  constitutionality  one  way  or  the  other. 
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Conceding  that  the  act  is  constitutional  it  is  at  best  a 
drastic  one.  Taking  it  as  it  reads  and  subject  to  the  excep- 
tions contained  in  the  last  clauses,  it  would  be  entirely  possi- 
ble for  an  assessor  to  make  a  large  assessment  of  personal 
property  against  a  taxpayer  residing  in  an  assessment  district 
hundreds  of  miles  away  and  thus  create  an  absolute  personal 
liability  against  him,  without  actual  notice  of  any  kind  and 
when  the  taxpayer  had  in  fact  no  property  of  any  kind  in 
the  assessor's  district  and  no  reason  to  suppose  that  any  as- 
sessment would  be  attempted  to  be  made  against  him  in  such 
district  No  broader  scope  should  be  given  to  such  a  law  than 
its  terms  with  certainty  demand.  If  by  any  reasonable  and 
fair  construction  of  language  its  provisions  may  be  limited 
in  their  application,  such  a  construction  should  manifestly 
be  adopted. 

The  legislature  clearly  made  one  exception  by  providing 
that  when  the  taxpayer  is  prevented  from  presenting  his  ob- 
jections to  the  board  of  review  by  their  failure  to  give  the 
notice  required  by  sec  1056,  Stats.  (1898),  as  amended  by 
Laws  of  1903,  ch.  378,  sec.  6,  the  act  should  not  apply.  It 
is  plain  that  the  word  "prevented"  is  not  used  in  its  exact 
sense  here.  A  mere  failure  to  give  a  written  notice  could 
not  be  said  to  actually  prevent  a  man  from  appearing  before 
the  board  of  review.  Evidently  the  word  is  here  used  as 
meaning  "deterred,"  although  this  would  scarcely  be  entirely 
accurate.  The  meaning  intended,  doubtless,  was  that  when  the 
taxpayer  had  received  no  written  notice,  and  by  reason  of 
that  fact  had  not  deemed  it  necessary  to  appear  before  the 
board,  the  exception  should  apply.  As  said  in  the  former 
opinion,  this  exception  does  not  apply  to  the  present  case, 
because  the  notice  prescribed  by  sec.  1056  is  only  required  to 
be  given  to  a  taxpayer  who  has  made  a  sworn  statement  of 
his  moneys  and  credits,  in  case  the  assessor  or  board  propose 
to  assess  a  greater  sum  against  him  on  such  property  than  is 
contained  in  his  statement.    But  by  the  concluding  clause  of 
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the  section  the  legislature  provided  a  further  exceptioiL  from 
the  act,  namely,  in  a  case  where  the  taxpayer  is  prevented  from 
making  his  appearance  *T>y  other  omission  of  duty  on  the 
part  of  the  assessor  or  of  such  board."  This  must  be  given 
some  meaning,  if  possible.  It  contemplates  that  there  may 
be  some  other  failure  of  duly  on  the  part  of  the  taxing  of- 
ficers which  will  naturally  have  a  similar  effect  in  inducing 
inaction  on  the  part  of  the  taxpayer  as  the  failure  to  give 
the  notice. 

Examining  sec.  1056,  we  find  that,  in  order  to  determine 
the  amount  of  money  and  credits  (except  real-estate  mort- 
gages) for  which  any  person  should  be  assessed,  such  person 
"shall  be  required"  by  the  assessor  to  make  a  statement 
thereof  under  oath.  The  words  are  mandatory.  Their 
mandatory  nature  is  made  clear  by  the  immediately  pre- 
ceding clause  of  the  section,  which  provides  that,  in  order  to 
determine  the  amount  of  personal  property  other  than  mon- 
eys or  credits  for  which  any  person  should  be  assessed,  the 
assessor  "may"  examine  such  person  under  oath  as  to  such 
property.  The  difference  in  the  two  clauses  is  plainly  not 
accidental,  but  intentional.  "May"  and  "shall"  are  used  ad- 
visedly and  accurately.  While  the  assessor  may  use  his  dis- 
cretion as  to  ordinary  personal  property  visible  to  the  eye, 
the  statute  says  he  shall  require  a  sworn  statement  as  to  mon- 
eys and  credits  from  the  person  he  proposes  to  assess  as  pos- 
sessing such  property.  "When  he  fails  to  do  this  he  fails  to 
perform  his  statutory  duty.  When  the  taxpayer  is  not  re- 
quired to  make  any  such  sworn  statement  he  is  justified  in 
believing  that  no  assessment  of  moneys  or  credits  is  contem- 
plated to  be  made  against  him.  If  under  that  belief  he  fails 
to  present  himself  before  the  board  of  review,  is  he  not, 
within  the  meaning  of  the  statute,  "prevented"  from  doing 
flo  by  omission  of  duty  on  the  part  of  the  assessor  t  We  think 
the  question  admits  of  but  one  answer,  and  that  answer  in 
the  afltenative.     No  such  statement  was  required  of  the 
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defendant  here,  and  hence  he  is  within  the  exoeption,  and, 
having  in  fact  no  moneys  or  credits  which  could  lawfully  be 
assessed  against  him  as  executor,  the  judgment  in  his  favor 
was  right 

By  the  Court. — The  former  judgment  of  this  court  is  va- 
cated, and  the  judgment  appealed  from  is  affirmed. 

Timlin  and  Bashfobd,  JJ.,  took  no  part. 


Lisbon  Avkkue  Land  Company,  Respondent^  va.  Town  ow 
Laks,  imp.,  Appellant 

yovemher  tS,  1907— February  18,  1908. 

Constitutional  Jaw:  Due  process  of  law:  MunicipaJ  corporations:  At- 
sessments  for  sidewalks:  Notice  to  property  owners:  Police 
powers:  Nonresidents:  Appeal  and  error:  Review:  Questions  con- 
sidered: Exceptions:  Bill  of  exceptions:  Governing  lyodies  of  mu- 
nicipal corporations:  Power  to  order  public  improvements:  Del- 
egation of  powers:  Proceedings  of  municipal  board:  Necessity  of 
meeting:  Reassessment  for  local  improvements, 

1.  Sec.  1346a,  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  278),  providing 
for  the  repair  of  sidewalks  in  towns,  is  not  nnconstitutional  tn 
that  no  sufficient  notice  Is  required  to  be  given  the  property 
owner,  and  hence  provides  for  taking  property  without  due 
process  of  law,  since,  as  regards  sidewalk  assessments,  provi- 
sion for  notice  to  the  property  owner  before  construction  or  re- 
pair is  not  essential  to  the  validity  of  the  law. 

1.  In  the  enforced  construction  or  repair  of  sidewalks  the  act  of  the 
municipality  is  an  exercise  of  the  police  power,  and  the  right 
to  charge  the  expense  against  the  property  does  not  depend 
upon,  nor  is  it  limited  by,  the  conferring  of  benefit  upon  tiie 
property. 
[3.  Whether  under  sec  1346a,  Stats.  (Supp.  1906;  Laws  of  1901. 
ch.  278),  a  sidewalk  built  by  a  nonresident  can  be  repaired  by 
the  town  at  the  expense  of  the  property,  questioned,  but  not  de* 
Gided.] 
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4.  Where,  In  an  action  In  equity,  the  record  returned  on  appeal  con- 
tains written  exceptions  to  findings  of  fact,  but  none  of  these 
exceptions  are  preserved  in  the  bill  of  exceptions,  the  only  ques- 
tion ordinarily  presented  la  whether  the  pleadings  and  findings 
sustain  the  Judgment 

6.  In  such  situation  of  the  record,  where  there  is  direct  conflict  In 
the  several  findings,  the  supreme  court,  instead  of  sending  the 
case  back  for  a  new  trial,  examined  the  evidence  and  adopted 
those  findings  supported  by  the  preponderance  of  the  evidence. 

6.  Where  a  municipal  board  possesses  the  power  to  determine  the 

necessity  of  a  public  Improvement,  as  sidewalks,  and  to  order  it 
to  be  done  at  the  expense  of  adjoining  property,  it  is  essential 
to  the  validity  of  the  proceedings  that  such  determination  and 
order  be  made  by  the  board  itself.  Such  power  cannot  be  dele- 
gated to  others. 

7.  While  mere  irregularities  in  the  proceedings  subsequent  to  an 

order  following  the  determination  by  a  municipal  body  that  a 
public  improvement  is  necessary,  not  affecting  the  substantial 
Justice  of  a  tax  therefor,  are  insufficient  to  move  a  court  of 
equity  to  Interfere,  yet  the  initial  determination  by  such  body 
of  the  necessity  is  Jurisdictional  and  vital. 

8.  A  deliberative  board  acts  only  at  a  meeting  either  regular  or  spe- 

cial held  pursuant  to  law. 

9.  In  an  action  to  restrain  the  enforcement  of  a  tax  attempted  to  be 

levied  against  property  in  the  defendant  town  (not  situated 
within  any  city  or  village)  for  repair  of  sidewalks  under  an 
alleged  compliance  with  sec.  1346a,  Stats.  (Supp.  1906;  Laws  of 
1901.  ch.  278),  the  evidence,  stated  in  the  opinion,  is  held  to 
show  that  the  town  board  failed  to  make  any  determination  or 
order  specifying  what  sidewalks  should  be  built  or  repaired,  but 
on  the  contrary  that  the  contractor  himself  made  such  determi- 
nation. 

10.  In  such  case  a  Judgment  enjoining  the  enforcement  of  such  tax 

is  afRrmed. 

11.  In  the  absence  of  a  reassessment  law  a  court  of  equity  will  not 

compel  a  property  owner  to  pay  an  assessment  for  a  local  im- 
provement the  necessity  of  which  has  never  been  determined 
by  the  municipal  board  to  which  the  law  has  committed  such 
determination,  but  such  determination  has  been  made  only  by 
a  contractor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Wabben  D.  Takrant,  Circuit  Judge.    Affirmed. 
This  is  an  action  in  equity  to  set  aside  and  enjoin  the  col- 
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lection  of  special  assessments  against  forty-four  lots  owned 
by  the  plaintiff  in  a  platted  subdivision  called  Morgandale  in 
the  town  of  Lake,  Milwaukee  county,  which  assessments  were 
attempted  to  be  levied  by  the  town  to  pay  the  expense  of  re- 
building and  repairing  sidewalks  in  front  of  said  lots.  The 
action  was  originally  brought  against  the  county  of  Milwau- 
kee,  its  treasurer,  the  town  of  Lake,  and  one  Ollmann,  the  con- 
tractor who  repaired  the  walk  and  for  whose  benefit  the  as- 
sessments were  to  be  collected.  The  circuit  court  set  aside  the 
flBsessments  and  perpetually  enjoined  their  collection,  from 
which  judgment  the  town  of  Lake  appeals. 

The  sidewalks  were  attempted  to  be  repaired  and  the  as- 
sessments levied  imder  the  provisions  of  sec.  134:6a^  Stats. 
(Supp.  1906;  Laws  of  1901,  ck  278),  and  the  plaintiff 
claimed  that  the  proceedings  were  invalid  because  (1)  the 
town  board  took  no  view  of  the  premises  and  held  no  legal 
meetings  at  which  the  work  was  ordered  and  the  contract  let ; 
(2)  that  the  public  convenience  or  safety  did  not  require  the 
work ;  (3)  that  the  contract  price  was  exorbitant  and  unjust ; 
(4)  that  the  town  board  fraudulently  conspired  with  the  con- 
tractor; and  (5)  that  no  notice  to  the  owner  was  served  or 
posted  as  required  by  the  section  named  prior  to  the  doing  of 
the  work.  The  allegations  of  the  complaint  were,  in  sub- 
stance, denied  by  the  answer,  and  it  was  alleged  that  the  ma- 
terial requirements  of  the  statute  had  been  complied  witli. 
The  court,  after  trial  of  the  action,  found:  (1)  That  the 
plaintiff  was  the  owner  of  the  lots  in  question  and  that  they 
were  not  within  any  city  or  village ;  (2)  that  the  grantors  of 
the  plaintiff  in  1892  laid  out  a  tract  of  land  including  said 
lots  into  lots,  blocks,  streets,  and  alleys,  recorded  the  plat, 
and  laid  wooden  sidewalks  in  front  of  the  lots  in  order  to  in- 
duce purchasers  to  buy,  and  sold  a  number  of  lots ;  that  the 
town  board  had  never  formally  accepted  the  plat  or  declared 
the  streets  thereon  public  highways,  but  that  a  number  of 
such  streets  had  for  ten  years  been  recognized  by  the  town 
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officers  as  highways,  and  that  such  officers  had  assumed  con- 
trol of  them,  and  that  they  were  much  traveled  by  the  public; 
(3)  that  in  the  year  1902  the  town  board  ordered  said  8id€>- 
walks  in  front  of  the  lots  described  in  the  complaint  to  be 
taken  up  and  relaid  and  caused  the  expense  thereof  to  be 
charged  to  the  lots  and  included  in  the  tax  roll,  and  made  a 
contract  therefor  with  the  defendant  Ollmann,  who  did  the 
work  of  repairing  the  walks  under  the  direction  of  the  town 
board ;  (4)  that  during  the  year  1901  the  sidewalks  in  ques- 
tion became  out  of  repair  in  many  places  and  the  plaintiff 
neglected  to  repair  the  same;  (5)  that  the  town  board  claimed 
to  have  acted  under  the  provisions  of  sec.  1346a  aforesaid, 
but  that  said  board  never  held  any  legal  meetings  at  which 
any  of  the  proceedings  for  doing  the  work  were  had  or  the  tax 
levied,  and  the  town  records  contain  no  minutes  of  any  proper 
notice  having  been  given;  (6)  that  no  proper  notice  to  tlie 
plaintiff,  as  required  by  said  sec  1346a,  was  ever  given  or 
posted ;  (7)  that  OUmann'g  bid  for  the  work  was  not  the  low- 
est bid  therefor,  but  that  the  contract  was  awarded  to  him  at 
the  price  named  by  the  lowest  bidder,  and  that  he  commenced 
with  the  work  November  5,  1902,  and  continued  until  com- 
pleted under  a  pretended  contract  with  the  town  board,  which 
contract  was  void  and  unauthorized;  (8)  that  the  total 
amount  charged  and  assessed  against  plaintiff's  lots  is 
$460.59 ;  (9)  that  the  amounts  assessed  against  the  lots  have 
been  placed  upon  the  tax  roll  and  returned  as  delinquent,  and 
that  the  county  treasurer  was  about  to  collect  the  same  by 
sale  of  the  lots  when  restrained  by  the  temporary  injuno- 
tional  order  herein;  (10.)  that  the  town  board  left  the  deter- 
mination whether  any,  and  if  so  what,  sidewalks  in  front 
of  plaintiff's  lots  needed  repairs,  to  the  defendant  Ollmann; 
(11)  that  plaintiff  had  no  notice  or  knowledge  that  such  work 
was  required  or  done  until  the  amounts  assessed  were  placed 
in  the  tax  roll  and  sought  to  be  collected ;  that  neither  plaint- 
iff nor  its  grantors  were  ever  residents  of  the  town  of  Lake, 
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and  that  the  tOTTii  board  neither  at  the  time  of  awarding  the 
contract^  nor  at  the  time  of  auditing  the  contractor's  claim, 
had  any  proof  before  it  that  notice  requiring  the  work  to  be 
done  had  been  given  the  plaintiff;  (12)  that  no  fraud  had 
been  proven.  From  these  facts  the  court  concluded  that  the 
assessments  should  be  set  aside  and  their  collection  restrained 
without  prejudice  to  the  right  of  the  defendant  Ollmann  to 
proceed  against  the  town  to  enforce  any  claim  which  he  may 
have  ui)on  his  contract  Judgment  was  entered  in  accordance 
with  these  findings. 

For  the  appellant  there  was  a  brief  by  Boden  <6  Beuseher, 
and  oral  argument  by  F.  X.  Boden. 
C.  A.  Koeffler,  Jr.,  for  the  respondent 
The  following  opinion  was  filed  December  13,  1907: 

WiNSLow,  J,  The  work  in  question  was  attempted  to  be 
ordered  and  done  under  the  provisions  of  sec  1848ai^  Stats. 
(Supp.  1906;  LawB  of  1901,  di.  278),  which  provides,  in 
substance,  that  any  person  residing  in  a  town  may  construct  a 
sidewalk  not  exceeding  certain  dimensions  upon  the  line  of  the 
highway  in  front  of  premises  owned  or  occupied  by  him,  and 
that  whenever  the  public  convenience  or  safety  requires  any 
such  sidewalk  to  be  repaired  the  board  of  supervisors  shall 
give  written  notice  to  the  owner  if  known  and  residing  in 
the  town,  and  if  unknown  or  not  resident  in  the  town  shall 
post  written  notices  in  three  or  more  public  places  in  the 
town,  requiring  such  repairs  to  be  made  within  three  days 
thereafter,  and  notifying  such  owner  that  unless  such  repairs 
are  so  made  the  board  will  repair  the  same  at  the  expense  of 
the  property.  The  section  further  provides  that  in  case  the 
owner  does  not  make  the  repairs  the  board  shall  do  so,  and 
the  cost  shall  be  inserted  in  the  tax  roll  against  the  property 
and  collected  as  other  taxes.  This  law  is  attacked  by  the 
respondent  as  unconstitutional,  because  it  is'  said  that  no 
sufficient  notice  is  provided  for  to  the  property  owner,  and 
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hence  that  it  provides  for  the  taking  of  property  without 
due  process  of  law,  and  reliance  is  placed  upon  Dietz  v.  Nee- 
ruth,  91  Wis.  422,  64  N.  W.  299,  65  N.  W.  500.  Just  how 
far  this  case  is  to  be  regarded  as  authority,  in  view  of  later 
decisions  of  this  court,  may  be  doubtful.  Oleason  v.  Wau- 
kesha Co.  103  Wis.  225,  79  N.  W.-249;  Boter  v.  Superior, 
115  Wis.  243,  91  N.  W.  651;  Stone  v.  Little  Yellow  D. 
Dist.  118  Wis.  388,  95  N.  W.  405.  It  is  quite  certain,  how- 
ever, that,  so  far  as  sidewalk  assessments  are  concerned,  it 
has  been  distinctly  held  that  a  provision  for  notice  to  the 
property  owner  before  the  construction  or  repair  of  the  side- 
walk is  not  essential  to  the  validity  of  the  law.  Hervnessy  v* 
Douglas  Co.  99  Wis.  129,  74  N.  W.  983.  The  principle  ia 
that  the  absence  of  a  sidewalk  or  the  presence  of  a  defective 
sidewalk  may  be  a  serious  public  inconvenience,  if  not  a 
menace  to  life  and  limb,  and  that  a  municipality  may  be 
clothed  with  power  to  build  a  walk  or  repair  an  existing  walk 
at  once  without  notice,  and  charge  the  expense  to  the  prop- 
erty. In  such  case  the  act  of  the  municipality  is  really  an 
exercise  of  the  police  power,  and  the  right  to  charge  the  ex- 
pense against  the  property  does  not  depend  upon,  nor  is  it 
limited  by.  the  conferring  of  benefit  upon  the  property.  We 
conclude,  therefore,  that  the  law  is  constitutional.  The  law 
in  question  was  evidently  enacted  for  the  purpose  of  making 
it  lawful  for  residents  of  country  towns  to  build  sidewalks  in 
tl^  highway  in  front  of  their  premises  subject  to  certain  re- 
strictions as  to  niaterial  and  width,  and  to  clothe  the  town 
authorities  with  power  to  see  that  such  sidewalks  are  kept  in 
a  proper  and  safe  state  of  repair.  It  is  worthy  of  remark,  in 
passing,  that  neither  the  builder  nor  the  present  owner  of  the 
sidewalks  in  question  here  was  ever  a  resident  of  the  town, 
and  there  may  be  a  serious  question  whether  under  the  law  a 
sidewalk  built  by  a  nowresideni  of  the  town  can  be  repaired 
by  the  town  at  the  expense  of  the  property.  This  question, 
however,  has  not  been  raised  or  discussed  in  the  case,  and  in 
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the  view  we  have  taken  of  the  merits  we  find  it  unnecessary 
to  discuss  it 

While  there  appear  in  the  record  returned  to  this  court 
written  exceptions  to  certain  of  the  findings  of  fact  both  on 
the  part  of  appellant  and  of  respondent,  none  of  these  excei>- 
tions  have  been  preserved  in  the  bill  of  exceptions,  and  hence 
the  only  question  would  ordinarily  be  whether  the  pleadings 
and  findings  sustain  the  judgment.  Newton  v.  Willidms,  94 
Wis.  222,  68  N.  W.  990;  Dickey  v.  Pugh,  110  Wis.  400, 
85  N.  W.  963.  Here,  however,  we  meet  with  a  serious  dif- 
ficulty, in  this,  that  certain  of  the  findings  covering  material 
and  controlling  facts  directly  contradict  each  other.  The 
third  finding  of  fact  is  to  the  eflfect  that  in  the  year  1902  the 
town  board  ordered  said  sidewalks  in  front  of  the  lota  de- 
scribed in  the  complaint  to  be  taken  up  and  relaid  and  caused 
the  expense  thereof  to  be  charged  to  the  lots  and  included  in 
the  tax  roll,  and  made  a  contract  therefor  with  the  defendant 
Ollmann,  who  did  the  work  under  direction  of  the  town 
board.  This  finding  plainly  means  that  the  supervisors,  act- 
ing as  a  board  in  legal  meeting,  determined  and  ordered  that 
the  very  sidewalks  in  question  should  be  repaired,  and  that 
Ollmann  did  the  work  under  a  valid  contract  with  the  board 
for  such  repair.  But  the  court  further  found,  in  direct  on- 
tradiction  to  these  conclusions,  by  the  fifth  finding,  that  the 
town  board  never  held  any  legal  meeting  at  which  any  of 
the  proceedings  for  doing  the  work  were  had ;  by  the  seventh 
finding,  that  Ollmann's  pretended  contract  was  void  and  un- 
authorized; and,  by  flie  tenth  finding,  that  the  town  board 
left  the  determination  whether  any,  and  if  so  what,  sidewalks 
in  front  of  plaintiff's  lots  needed  repairs  to  the  defendant 
Ollmann.  Now  it  is  fundamental  that  when  the  law  confers 
upon  a  municipal  board  the  power  to  determine  the  necessity 
of  a  public  improvement  of  this  nature  and  to  order  that  it  be 
done  at  the  expense  of  adjoining  property,  it  is  essential  to 
the  validity  of  the  proceedings  that  such  a  determination  and 
order  be  made  by  the  board  itself.    The  power  cannot  be  dele- 
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gated  to  others.  Mere  irregularities  in  the  subsequent  pro- 
ceedings not  affecting  the  substantial  justice  of  the  tax  will 
not  suffice  to  move  a  court  of  equity  to  interfere  (Beaser  v. 
Barber  A.  P.  Co.  120  Wis.  599,  98  K  W.  525),  but  the  in- 
itial detenuination  of  the  necessity  of  the  work  by  the  body 
to  which  such  determination  is  committed  is  deemed  to  be 
jurisdictional  and  vital.  25  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  1211.  Therefore  the  question  whether  the  town 
board  in  fact  ordered  the  sidewalks  in  question  to  be  repaired, 
or  whether  it  left  the  matter  to  OUmann  to  determine  which 
if  any  of  them  should  be  repaired,  is  a  question  which  must 
be  solved  before  proceeding  to  any  other  question.  The 
findings  being  in  conflict  on  this  question,  we  might  perhaps 
send  the  case  back  to  the  trial  court  for  determination  of  this 
important  question  of  fact,  but  we  have  concluded  that  in 
such  a  situation  we  may  and  should  examine  the  evidence, 
and  if  we  find  thut  either  finding  is  supported  by  a  satis- 
factory preponderance  thereof,  that  we  should  adopt  that 
finding  as  establishing  the  fact  Upon  examination  of  the 
evidence  it  appears  that  the  minute  book  of  the  meetings  of 
the  town  board  for  the  years  1901,  1902,  and  1903  was  in- 
troduced in  evidence,  and  that  it  contains  the  record  of  a 
meeting  held  by  the  board  August  28,  1901,  at  which  the 
board  "did  order  and  determine  to  notify  all  property  owners 
having  defective  sidewalks  in  the  town  of  Lake  obstructed  by 
earth  to  repair  same,  and  lots  owned  by  nonresidents  to  post 
up  written  notices  in  three  public  places  according  to  law, 
and  if  said  sidewalks  shall  not  be  repaired  after  serving  of 
said  notice,  then  the  said  board  shall  let  contract  to  lowest 
bidder  and  tax  up  the  cost  against  said  property."  The  rec- 
ord of  this  action  appears  twice  in  the  bill  of  exceptions,  and 
there  appears  to  be  an  unexplained  discrepancy  between  the 
two  records.  As  first  introduced  by  the  plaintiff  it  reads  as 
above  indicated.  Upon  its  second  introduction  by  the  de- 
fendants the  words  "obstrncted  by  eartir'  do  not  appear,  but 
instead  thereof  appear  the  words  '^district  by  ordering  them;" 
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but,  as  this  difference  is  rendered  immaterial  by  the  view  we 
take  of  the  effect  of  the  resolution,  we  shall  spend  no  more 
time  upon  it 

This  is  the  only  record  of  any  action  by  the  town  board 
which  can  be  claimed  to  be  a  determination  that  any  side^ 
walks  shall  be  repaired,  and  it  is  evident  that  this  is  no  de- 
termination. It  simply  orders  and  determines  that  all  de- 
fective sidewalks  shall  be  repaired.  Who  is  to  determine  what 
sidewalks  are  defective  ?  A  sidewalk  may  be  defective  in  the 
estimation  of  one  person,  but  entirely  sufficient  in  the  judg- 
ment of  another.  No  one  can  teU  from  this  resolution  what 
specific  sidewalk  or  sidewalks  the  board  considers  defective  or 
obstructed  by  earth,  or  what  sidewalk  or  sidewalks  they 
propose  to  order  repaired.  It  fails  to  rise  to  the  dignity  of  a 
determination  that  the  sidewalk  in  front  of  any  specific  lot  is 
defective  or  must  be  repaired.  It  was  attempted  by  the  de- 
fendant, however,  to  prove  by  parol  testimony  that  the  mem- 
bers of  the  board  went  over  the  ground  in  a  body  with  a  map, 
and  orally  decided  what  sidewalks  should  be  repaired  and 
marked  them  on  the  map,  and  that  they  subsequently  pre- 
pared the  notices  for  posting,  and  thus  that  the  board  in  fact 
made  the  determination.  This,  however,  was  very  plainly 
merely  individual  or  committee  action  by  the  supervisors  and 
not  action  by  the  board.  The  statute  commits  the  determina- 
tion of  the  matter  to  the  board,  not  to  the  supervisors.  A 
deliberative  board  acts  only  at  a  meeting  either  regular  or 
special  held  pursuant  to  law.  It  is  entirely  clear  from  the 
evidence  that  these  conferences  held  by  the  supervisors  as  they 
went  over  the  ground  or  signed  the  blank  notices  were  not  in 
any  sense  meetings  of  the  board.  The  supervisors  themselves 
did  not  consider  them  as  such.  They  neither  prepared  nor 
voted  upon  any  written  resolution,  they  kept  no  record,  nor 
did  they  require  the  presence  of  the  clerk.  It  further  appears 
that  the  contract  subsequently  made  with  Ollmann  does  not 
specify  what  particular  sidewalks  he  shall  repair.  We  con- 
clude^ therefore,  that  the  evidence  does  not  show  that  any 
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determination  or  order  specifying  what  sidewalks  should  be 
rebuilt  or  repaired  was  ever  passed  by  the  town  board.  On 
the  other  hand,  there  is  considerable  evidence  to  the  effect 
that  the  contractor,  Ollmann,  himself  determined,  as  stated 
in  the  tenth  finding,  which  particular  sidewalks  should  be  re- 
paired, and,  in  the  absence  of  any  proof  that  the  town  board 
made  the  determination,  this  latter  finding  must  plainly  be 
accepted  as  stating  the  correct  conclusion. 

This  consideration  necessitates  affirmance  of  the  judgment 
and  relieves  us  from  the  consideration  of  the  numerous  other 
contentions  which  were  made  in  the  case.  In  the  absence 
of  a  reassessment  law,  a  court  of  equity  will  not  compel  a 
propetty  owner  to  pay  an  assessment  for  a  local  improve^ 
ment  the  necessity  of  which  has  never  been  determined  by 
the  municipal  board  to  which  the  law  commits  such  deter- 
mination, but  only  by  a  contractor. 

By  the  Court. — Judgment  affirmed. 

Cassodat,  0.  J.,  and  Bashfobd,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  February;  IS,  1908. 


Behbendt,  Respondent,  vs.  Bubitb,  imp..  Appellant. 

December  18, 1907^Fehruary  i8, 1908. 

Mortgages:  Merger:  Payment:  Assignment  to  owner  of  the  property: 

Cloud  on  title, 

1.  Where  it  is  the  intention  of  the  parties  and  Justice  requires  that 

interests  should  be  kept  separate,  equity  wiU  prevent  a  merger. 

2.  In  an  action  to  remove  an  alleged  doud  upon  the  title  of  plaintiff 

to  lands,  upon  the  evidence,  stated  in  the  opinion,  it  is  held  that 
It  was  the  intention  of  parties  to  transactions  respecting  mort- 
gage liens  that  they  should  be  kept  alive  and  not  merged,  that 
defendants  had  a  valid  and  subsisting  lien  thereunder,  and 
hence  that  plaintiff  could  not  maintain  her  action. 
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Appeajl  from  a  judgment  of  the  circuit  court  for  Hock 
county:  B.  F.  Dunwiddie,  Circuit  Judge.    Reversed. 

This  action  was  brought  against  the  Chicago^  Milwaukee 
&  St.  Paul  Railway  Company,  Thomas  P.  Bums,  Katherine 
Bums,  his  wife,  and  Timothy  E.  Ludden,  to  remove  an 
alleged  doud  upon  the  title  of  plaintiff  to  lots  2,  4,  5,  and  6 
of  Behrendt's  subdivision  of  block  35  of  the  original  plat  of 
the  city  of  Janesville.  The  defendant  Thomas  P.  Bums 
claims  a  right  of  way  over  lots  2  and  5  upon  the  ground  of 
dedication,  easement  as  appurtenant  to  lot  3,  and  as  assignee 
of  a  mortgage  on  lot  3  covering  a  right  of  way  over  lots  2  and 
5.  He  sets  up  the  facts  by  way  of  counterclaim  and  prays 
foreclosure  of  his  mortgage.  The  court  found  substantially 
as  follows: 

That  on  October  30,  1888,  one  Anton  Behrendt,  being  the 
owner  of  lots  1,  7,  and  8,  block  35,  of  the  original  plat  of 
Janesville,  executed  a  mortgage  for  $7,000  on  said  lots  to 
Henry  Palmer,  and  on  June  27,  1889,  executed  a  second 
mortgage  on  said  lots  to  said  Palmer  for  $2,197,  and  on 
September  8,  1890,  executed  a  third  mortgage  to  John  S. 
Munich  for  $2,500,  Mary  N.  Behrendt,  his  wife^  the  plaint- 
iff, having  no  interest  except  an  inchoate  right  of  dower  in 
the  premises^  joining  him  in  said  mortgages ;  that  lots  1,  2, 
3,  and  4  front  easterly  on  North  Bluff  street  and  comprise 
the  east  half  of  said  block,  and  are  numbered  from  the 
southeast  corner  of  said  block  from  1  to  4 ;  that  lots  5,  6,  7, 
and  8  front  westerly  on  North  Main  street  and  comprise 
the  west  half  of  said  block,  and  are  numbered  from  5  to  8, 
commencing  at  the  northwest  comer  of  said  block;  and  said 
block  is  bounded  on  the  north  by  North  Second  street,  on 
the  east  by  North  Bluff  street,  on  the  south  by  North  First 
street,  and  on  the  west  by  North  Main  street;  that  on  July 
30,  1892,  judgments  of  foreclosure  were  entered  on  the  two 
Palmer  mortgages,  Behrendt  and  wife  and  Munich  being 
made  defendants  in  said  foreclosure  actions,  and  notice  of 
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the  pendency  of  the  action  duly  filed  on  the  8th  day  of  July, 
1892 ;  that  in  each  of  said  judgments  it  was  ordered  and:  de- 
creed that  the  defendants,  their  heirs,  respectively,  and  all 
persons  claiming  under  them  subsequent  to  the  filing  of  the 
notice  of  the  pendency  of  said  action,  be  forever  barred  and 
foredoeed  of  all  right,  title^  interest,  and  equity  of  redemp- 
tion  in  the  mortgaged  premises,  except  the  right  to  redeem 
as  provided  by  statute;  that  no  sale  was  had  under  the  judg- 
ment of  foredosur©  on  the  senior  mortgage,  but  a  sale  was 
had  imder  the  judgment  of  foreclosure  upon  the  junior  mort- 
gage on  the  20th  day  of  June,  1894;  that  at  said  sale  lots 
7  and  8  and  west  half  of  lot  1  were  sold  to  one  Stanley  B. 
Smith  subject  to  the  foreclosure  judgment  under  the  senior 
mortgage;  that  the  east  haU  of  lot  1  had  been  theretofore 
sold  to  one  Qodden  by  Anton  Behrendt  subject  to  the  fore- 
closure judgments;  that  a  sheriff's  deed  of  said  lands  bid  off 
by  Smith  was  issued  by  the  sheriff  to  him,  and  said  sale  was 
duly  confirmed  on  the  20th  day  of  June,  1894;  that  prior 
to  said  sale  and  on  the  10th  day  of  January,  1894,  Anton 
Behrendt,  being  unable  to  redeem  said  premises  from  the 
judgments  of  foreclosure,  for  the  consideration  of  $500 
made  an  agreement  with  Stanley  B.  Smith  and  Arnold  E. 
Shumway  to  purchase  both  said  judgments  in  favor  of 
Palmer  in  order  to  prevent  a  sale  and  to  extend  the  time  to 
redeem  from  both  judgments;  that  pursuant  to  this  agree- 
ment Smith  and  Shumway  purchased  the  judgments  and 
took  assignments  from  Palmer  for  the  purpose  of  securing 
themselves  for  the  money  paid  to  Palmer,  and  postponed 
the  sale  until  June  20,  1894;  that  subsequent  to  such  as- 
signment and  prior  to  the  sale  aforesaid  Anton  Behrendt 
caused  lots  1,  7,  and  8  in  said  block  35  to  be  replatted  and 
subdivided  into  seven  lots,  numbered  from  1  to  7,  and  desig- 
nated as  "Behrendt's  Subdivision  of  lots  1,  7,  and  8,  Block 
35,  Original  Plat,''  which  plat  was  recorded  on  the  22d  day 
of  March,  1894 ;  that  lots  2  and  5  were  platted  twelve  feet 
Vol.  134  —  31 
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wide,  with  the  intention  that  Behrendt  might  convey,  if  he 
saw  fit,  rights  of  way  over  said  lots  to  abutting  owners  on 
either  of  said  lots  2  and  5 ;  that  after  the  assignment  of  said 
judgments  Behrendt  sold  lot  7  to  one  Godden  for  $1,170 
and  lot  1  to  one  Ludden  for  $2,176,  with  the  knowledgi&  and 
consent  of  Smith  and  Shumway,  who  received  and  applied 
said  sums  in  part  payment  of  the  amount  paid  to  Palmer; 
that  on  April  6,  1894,  Behrendt  and  wife  conveyed  by  war- 
ranty deed  to  Ludden  lot  1,  "together  with  a  right  of  way 
in  common  with  others  over  lots  2  and  5  of  said  subdivision, 
reserving  to  the  grantors  and  their  heirs  the  right  to  con- 
struct a  building  at  a  height  of  not  less  than  ten  feet  above 
fhe  ground  over  and  across  lots  2  and  5 ;"  that  Ludden  went 
into  possession  of  the  premises  and  so  remained  in  possession 
until  October  23,  1894r,  when  he  conveyed  his  interest  in  lota 
1,  2,  and  5  to  Lienau,  and  on  October  23,  1894,  Lineau  quit- 
claimed to  Anton  Behrendt  lot  5;  that  subsequently  by 
mesne  conveyances  there  was  conveyed  to  the  defendant  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Company  lot  1  and 
a  right  of  way  over  lot  2 ;  that  on  June  20,  1894,  Smith  and 
wife  conveyed  to  Frank  E.  Behrendt,  son  of  Anton  and 
Mary  N.  Behrendt,  lots  4,  5,  and  6,  and  on  July  20,  1894, 
lot  8,  and  on  September  27,  1894,  lot  2;  that  on  April 
6,  1894,  Ludden  and  wife  mortgaged  to  Stanley  B.  Smith 
the  premises  conveyed  to  him  by  Anton  Behrendt  to  se- 
cure the  payment  of  $1,500,  the  personal  loan  of  Smith  to 
Ludden;  that  said  mortgage  was  foreclosed  and  judgment 
entered  on  December  30,  1899,  which  judgment  was  subse- 
quently assigned  to  and  is  still  owned  by  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company ;  that  prior  to  the  20th 
day  of  October,  1894,  there  was  paid  to  Smith  and  Shum- 
way,  assignees  of  the  foreclosure  judgments  in  Palmer  v. 
Behrendt  et  al.,  upon  which  no  sale  was  had,  the  amount  of 
said  judgment  and  also  $500  compensation  to  Smith  and 
Shumway  for  their  services ;  that  on  the  26th  day  of  October, 
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1894,  said  Smith  and  Shximway  executed  and  delivered  to 
Timothy  E.  Ludden  a  quitclaim  deed  to  release  any  interest 
of  the  grantors  to  lots  1,  2,  and  5  acquired  by  said  Palmer's 
foredosure  judgments;  that  on  December  27,  1897,  for  the 
expressed  consideration  of  $4,200,  Frank  E.  Behrendt  and 
wife  conveyed  to  plaintiff,  Mary  N,  Behrendt,  by  quitclaim 
deed,  lots  2,  3,  4,  5,  and  6;  that  on  the  21st  day  of  July, 
1894,  Frank  E.  Behrendt  executed  and  delivered  to  one 
Allen  E.  Rich  a  mortgage  upon  lot  3  to  secure  the  pay- 
ment of  $4,200,  which  amount  was  paid  to  Smith  and  ap- 
plied on  the  amount  remaining  unpaid  to  him ;  that  on  Sep- 
tember 18,  1894,  Frank  E.  Behrendt  executed  to  John  F. 
Munich  a  second  mortgage  upon  lot  3,  "together  with  a  right 
of  way  in  common  with  others  over  lots  2  and  5  of  said  sub- 
division'^  to  secure  $2,500,  which  mortgage  was  given  to  take 
the  place  of  a  prior  mortgage  given  by  Anton  Behrendt  to 
Munich,  which  had  been  cut  off  by  sale  under  the  Palmer 
judgment  of  foreclosure  and  also  released  of  record,  which 
second  mortgage  to  Munich  was  assigned  to  Shumway  on 
August  13,  1895;  that  on  November  30,  1896,  an  action  to 
foreclose  the  Rich  mortgage  was  commenced,  Frank  E. 
Behrendt  and  wife  and  Shumway  being  made  defendantp, 
it  being  alleged  that  Shumway  had  a  subsequent  mortgage ; 
that  a  foreclosure  sale  pursuant  to  a  judgment  in  said  ac- 
tion was  made  of  lot  3  and  a  sheriff's  deed  executed  and  de- 
livered to  Rich,  purchaser  at  the  sale  on  April  30,  1898, 
which  sale  was  confirmed ;  that  said  judgment  decreed  and 
adjudged  that  defendants  and  all  persons  claiming  under 
them  be  barred  and  foreclosed  of  all  right,  title,  interest,  and 
equity  in  the  premises;  that  on  April  IC,  1898,  and  prior 
to  the  sale,  Shumway  procured  from  Rich  an  option  for 
ninety  days  to  purchase  lot  3  for  the  sum  of  $5,494.03,  witli 
interest,  and  that  in  case  such  option  should  not  be  exercised 
within  said  time  all  the  rights  to  purchase  should  be  at  an 
end,   which   option  was   extended   to   September   1,    1898; 
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that  said  option  was  procured  under  the  belief  on  the  part  of 
Shumway  that  he  would  thereby  protect  his  second  mortgage, 
being  the  Munich  mortgage  on  lot  3  and  covering  the  right  of 
way  over  lot  2;  that  said  Shumway  induced  James  H. 
Bums  and  Thomas  P.  Bums  to  purchase  said  lot  3 ;  that  said 
Eich  by  warranty  deed  dated  August  31,  1898,  conveyed 
said  lot  3  to  said  James  H.  and  Thomas  P.  Bums;  that  sub- 
sequently said  James  H.  Bums  conveyed  his  interest  in  said 
lot  8  to  defendant  Thomas  P.  Bums,  who  is  now  the  owner 
and  in  possession  thereof  and  the  brick  hotel  thereon;  that 
in  November,  1903,  said  Shumway  assigned  said  Munich 
mortgage  to  said  Thomas  P.  Bums,  having  previously  de- 
livered to  him  the  note  described  therein;  that  defendant 
Chicago,  Milwaukee  &  St.  Paul  Kailway  Company,  prior 
to  the  commencement  of  this  action  and  in  November, 
1900,  purchased  lot  1  of  said  Behrendfs  subdivision,  and 
erected  thereon  and  on  lots  5  and  6  of  block  35,  original 
plat,  a  freight  depot,  extending  from  the  sidewalk  on  the 
south  side  of  North  Second  street  south  to  within  about 
eight  feet  of  the  north  line  of  lot  2  in  said  subdivision ;  that 
lot  3,  except  a  small  rectangular  area  in  the  northeast 
comer  thereof,  was  at  the  time  of  the  commencement  of  this 
action  occupied  by  a  three-story  brick  hotel  owned  by  de- 
fendant Thomas  P.  Bums;  that  lot  4  was  at  the  time  of  the 
commencement  of  this  action  occupied  in  part  by  the  Union 
Hotel;  that  lot  2  was  wholly  imoccupied  by  any  building 
except  a  small  frame  outbuilding  at  the  rear;  that  lot  5  had 
across  the  south  end  a  board  fence  with  a  large  gate  therein, 
which  had  been  there  for  many  years  and  was  used  in  connec- 
tion with  the  Union  Hotel  and  had  been  for  many  years;  that 
there  has  been  no  adverse  user  of  either  of  lots  2  or  6  by  any 
of  the  defendants  or  their  grantors,  and  that  any  use  of  said 
lots  by  said  defendants  or  their  grantors  has  been  by  and 
with  the  permission  and  consent  of  the  plaintiflF  herein  or 
her  grantors;  that  there  has  been  no  dedication  by  the 
plaintiff  or  any  of  her  grantors  of  said  lots  2  and  5  to  the 
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public  for  use  by  the  public  as  an  alley,  and  that  said  lots 

2  and  5  are  not  so  located  with  reference  to  said  lots  1  and 

3  as  to  make  a  right  of  way  over  them  necessary  to  the  en- 
joyment of  said  lots  1  and  3 ;  that  plaintiff  at  all  times  has 
resided  on  lot  4  of  said  Behrendt^s  subdivision  of  block 
35  of  the  original  plat  of  Janesville,  and  said  Anton  Behrendt 
and  plaintiff  have  during  all  of  said  time  lived  together  as 
husband  and  wife. 

The  court  found,  as  conclusions  of  law,  that  the  said  de- 
fendant Chicago,  Milwaukee  &  St  Paul  Railway  Company, 
under  the  conveyances  to  said  Ludden  by  said  Anton 
Behrendt  and  wife  and  by  mesne  conveyances  from  said 
Ludden  to  said  defendant  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  has  and  is  entitled  to  a  right  of  way  in 
common  with  others  over  said  lot  2,  with  the  right  of  the 
plaintiff,  her  heirs  and  grantors,  to  construct  over  said  lot  2 
a  building  of  not  less  than  ten  feet  in  height  above  the 
ground;  that  said  defendant  railway  company  has  no  right, 
title,  or  interest  in  and  to  said  lot  5  of  said  subdivision ;  that 
the  mortgage  given  by  said  Frank  E.  Behrendt  and  wife  to 
John  F,  Mimich  and  by  said  Munich  assigned  to  Shumway 
was  cut  off  and  barred  as  a  lien  or  claim  upon  said  lot  3  by 
the  said  judgment  of  foreclosure  of  the  mortgage  for  $4,200 
given  by  Frank  E.  Behrendt  to  Allen  E.  Rich;  that  the 
right  of  way  over  said  lots  2  and  6  conveyed  in  said  mort- 
gage to  said  Munich  was  appurtenant  to  such  interest  as  said 
mortgage  conveyed  in  and  to  said  lot  3,  and  was  cut  off  and 
barred  by  said  foreclosure  judgment  and  sale  thereunder  in 
the  case  of  Bich  v.  Behrendt  et  at;  and  said  defendant 
Thomas  P.  Bums  and  Katherine  Bums,  his  wife,  have  no 
right,  title,  or  interest  in  or  to,  or  lien  or  claim  upon,  either 
of  said  lots  2  and  5  of  said  Behrendt's  subdivision  of  jsaid 
block  85  of  the  original  plat  of  Janesville  by  virtue  of  said 
Mimich  mortgage,  nor  imder  any  other  claim  by  them  made 
thereto, 

Judgment  was  entered  in  accordance  with  the  findings 
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of  fact  and  the  conclusions  of  law,  adjudging,  among  other 
things,  the  plaintiff's  ownership  in  fee  and  right  of  posses- 
sion of  the  lands  in  question  and  that  her  right  be  estab- 
lished against  any  and  all  claims  of  defendant  Thomas  P. 
Bvms  and  Katherine  Bums  and  Timothy  E.  Ludden,  and 
that  they  be  barred  against  having  any  right,  title,  or  in- 
terest in  said  lands  adverse  to  the  plaintiff.  The  defendant 
Thomas  P.  Bvms  appealed. 

J.  J.  Cv/rmmgham  and  William  0.  Wheeler,  for  the  ap- 
pellant 

For  the  respondent  there  was  a  brief  by  Ryan  d  Oes- 
treich,  and  oral  argument  by  E.  H.  Rya/n  and  0.  A.  Oes- 
treich. 

Kerwin,  J.  The  history  of  this  case  is  quite  fully  d^ 
tailed  in  the  findings  of  fact^  which  are  supported  by  the 
evidenca  The  agreement  between  Anton  Behrendt,  original 
owner  of  the  premises  covered  by  the  Palmer  and  Munich 
mortgages,  and  Shumway  and  Smith  was  made  in  pursu- 
ance of  a  scheme  by  which  Shumway  and  Smith,  in  con- 
sideration of  $500,  should  handle  tho  mortgaged  property 
and  pay  off  the  mortgages  with  a  view  of  saving  something 
out  of  the  property  for  Behrendt  It  appears  from  the 
established  facts  that  this  scheme  was  quite  successfully 
carried  out  in  accordance  with  the  agreement  and  intention  of 
the  parties.  The  judgments  on  the  Palmer  mortgages  were 
assigned  to  Smith  and  Shumway  and  the  mortgages  paid, 
the  assignments  being  taken  to  secure  the  amounts  paid,  and, 
in  order  to  enable  Smith  and  Shumway  to  more  advanta- 
geously handle  the  property,  a  sheriff's  deed  was  executed  to 
Smith  on  a  sale  under  the  junior  Palmer  mortgage.  Before 
this  sale  and  subsequent  to  the  assignments  to  Smith  and 
Shumway,  Anton  Behrendt,  mortgagor  under  the  Palmer 
and  Munich  mortgages,  in  pursuance  of  the  agreement  made 
with  Smith  and  Shumway  and  with  a  view  of  more  success- 
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fully  handling  the  property,  replatted  and  subdivided  it  into 
lots  numbered  from  1  to  7,  inclusive.  It  appears  from  the 
evidence  that  this  was  thought  necessary  in  order  to  dispose 
of  the  property  to  advantage,  lots  2  and  3  being  platted  about 
twelve  feet  wide  and  in  such  way  as  to  abut  upon  other  lots 
with  a  view  of  using  lots  2  and  5  for  right  of  way  purposes 
in  connection  with  lots  on  either  side  thereof.  It  also  appears 
from  the  evidence  that  the  plaintiff  had  knowledge  of  the 
facts  respecting  the  replatting  and  the  purpose  thereof  and 
was  present  during  the  conversations  between  her  husband 
and  Shumway  and  Smith,  and  agreed  that  the  replatting  was 
the  proper  and  only  thing  to  do  because  the  property  could 
not  be  sold  to  advantage  without  it  Also  the  matter  of  sale 
to  Ludden  and  Godden  was  talked  over  with  plaintiff.  The 
sales  by  Behrendt  and  plaintiff  to  Ludden  and  Godden,  re- 
ferred to  in  the  statement  of  facts,  with  knowledge  and  con- 
sent of  Smith  and  Shumway,  the  application  of  the  pro- 
ceeds of  such  sales  upon  the  indebtedness  to  Smith  and 
Shumway,  together  with  other  moneys  raised  on  the  property 
through  Smith  and  Shumway  and  Behrendt,  the  execution 
of  the  new  mortgage  to  take  the  place  of  the  Munich  mort- 
gage, which  on  the  face  of  the  record  appeared  to  be  barred, 
as  well  as  the  release  by  Smith  and  Shimiway  to  Ludden  of 
their  right-of-way  interests  in  lots  2  and  6  which  appeared 
cut  off  by  the  foreclosure,  show  very  clearly  the  execution 
and  carrying  out  of  the  agreement  between  Anton  Behrendt 
and  Smith  and  Shumway,  which  amounted  to  a  payment  of 
the  two  Palmer  mortgages,  leaving  the  Munich  mortgage 
unpaid  and  perfected  of  record  by  the  execution  of  the  new 
mortgage  for  $2,500  assigned  to  and  held  by  Shumway.  The 
evidence  also  shows  clearly  and  without  dispute  that  before 
the  sale  under  the  Eich  mortgage  an  agreement  was  made 
between  Shumway  and  Rich  by  the  terms  of  which  Rich  was 
to  bid  in  the  proi)^rty  at  the  foreclosure  sale  for  Shumway, 
and  Shumway  agreed  to  take  care  of  the  amount  due  within  a 
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certain  time^  he  stating  to  Rich  that  he  wanted  to  protect  his 
second  mortgage,  and  that  if  he  would  bid  in  the  property 
for  him  he  (Shumway)  would  pay  his  claim,  which  Rich 
agreed  to  do.  This  agreement  was  carried  oul^  and  at  the 
direction  of  Shumway  Rich  deeded  the  property  to  the  de- 
fendants Thomas  P.  Bums  and  James  H.  Bums,  Shumway 
at  the  flame  time  conveying  to  Thomas  P.  Bums  the  mort- 
gage. It  also  appears  from  the  evidence  that  at  least  the 
greater  part  of  the  Munich  mortgage  had  been  unpaid,  and 
that  when  Shumway  sold  it  to  Bums  he  did  not  get  all  of 
his  money  out  of  it  So  it  seems  very  dear  from  the  estab- 
lished facts  that  the  two  Palmer  mortgages  were  paid  or  re- 
deemed from  by  transactions  between  the  Behrendts  and 
Smith  and  Shumway,  and  that  the  property  was  cleared  of 
the  liens  thereon  at  the  time  of  the  execution  of  the  last 
Munich  mortgage  and  the  Rich  mortgage.  And  it  is  equally 
clear  that  the  agreement  between  Shumway  and  Ridi  to  the 
effect  that  Rich  should  bid  in  the  property  under  the  fore- 
closure sale  on  his  mortgage  for  the  benefit  of  Shumway, 
which  agreement  was  carried  out  and  the  property  conveyed 
to  Bums  by  direction  of  Shumway,  as  between  Rich  and 
Shumway  continued  the  relations  between  Rich  and  Shum- 
way, so  that  Shumway's  mortgage  continued  an  existing  lien 
not  only  upon  lots  2  and  5,  but  also  upon  lot  8.  All  of  the 
testimony  shows  that  this  was  the  object  and  intention  of 
the  parties  and  was  strictly  in  accordance  with  the  agreement 
between  them,  and  so  entered  into  and  carried  out  for  the 
express  purpose,  as  appears  from  the  testimony,  of  prevent- 
ing the  Munich  mortgage,  owned  by  Shumway,  from  being 
cut  off  by  the  Rich  foreclosure*  In  this  way  the  interests 
under  the  Rich  foreclosure  and  the  Shumway  mortgage  were 
kept  separate  and  no  merger  took  place.  This  is  strictly  in 
accordance  with  the  agreement  and  understanding  of  the 
parties,  and  no  reason  is  perceived  why  such  agreement  is 
not  valid  and  binding  between  the  parties.   It  is  certainly  in 
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the  interest  of  justice  and  fair  dealing.  Shumway  made  tiie 
agreement  with  Rich  and  carried  it  out^  as  the  evidence 
shows,  for  the  purpose  of  protecting  his  mortgage ;  and  Bvms 
purchased  the  mortgage  from  Shumway  for  the  purpose  of 
preserving  the  lien  of  said  mortgage.  The  intention  of  the 
parties,  from  the  evidence  of  both  Shumway  and  Bums,  was 
that  the  mortgage  interest  assigned  to  Bvjms  by  Shumway 
should  be  kept  alive,  and,  where  such  is  the  intention  of  the 
parties  and  justice  requires  that  the  interests  should  be  kept 
separate,  equity  will  prevent  a  merger.  OovlcUng  v.  Burir 
sier,  9  Wis.  613;  Webb  v.  Meloy,  32  Wis.  319;  Janes  v. 
Jones,  64  Wis.  301,  26  N.  W.  218. 

Counsel  for  respondent  argues  that  the  only  way  the  lien 
of  the  Munich  mortgage  could  be  kept  alive  was  through  a 
redemption  of  the  Bich  mortgage,  and  that  there  could  not 
have  been  a  redemption  because  there  was  a  sale  under  the 
mortgage.  But,  as  before  observed,  this  sale  was  made 
through  an  agreement  between  Rich  and  Shumway,  which  in 
effect  continued  the  relations  between  the  parties  under  their 
mortgages.  1  Jones,  Mortg.  (6th  ed.)  §  1047a;  HeaZd  v. 
Jardine  (N.  J.)  21  Aa  586]  Phelan  v.  FUzpatricJc,  84  Wis. 
240,  64  N.  W.  614;  Beebe  v.  Wis.  M.  L.  Co.  117  Wis.  328, 
93  K  W.  1103.  The  fact  that  Eich's  judgment  was  paid 
by  procuring  the  money  through  a  transfer  of  the  property 
to  Bums  by  order  of  Shumway  was  a  payment  by  Shumway 
as  the  holder  of  a  subsequent  mortgage  for  the  purpose  of 
keeping  his  second  mortgage  alive  and  transferring  it  to 
Bvms.  It  is  further  contended  by  counsel  for  respondent 
that  if  there  was  a  redemption  merely  of  the  Rich  mortgage 
by  Shumway,  in  such  event  Bums,  as  the  assignee  of  the 
Shumway  mortgage,  must  foreclose  not  only  upon  lots  2  and 
5,  but  also  upon  lot  3,  since  the  mortgage  covers  lot  3  and 
right  of  way  over  lots  2  and  6.  It  may  well  be,  as  con- 
tended by  respondent's  counsel,  that  the  counterclaim  for 
foreclosure  should  cover  lot  3  as  well  as  lots  2  and  6,  the  en- 
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tire  lien  under  the  Shumway  mortgage  passing  to  Bums.  It 
appears  under  the  amended  answer  that  the  allegations  are 
snflSciently  broad  to  cover  a  foreclosure  under  the  counter- 
claim upon  lot  3  as  weU  as  right  of  way  over  lots  2  and  5. 
However,  if  there  be  any  doubt  as  to  the  sufficiency  of  the 
allegations  in  this  regard,  an  amendment  would  doubtless 
be  allowed.  From  what  has  been  said  it  follows  that  the  de- 
fendant Thomas  P.  Bums  has  a  valid  and  subsisting  lien  un- 
der the  Shumway  mortgage  on  lots  2,  3,  and  6 ;  therefore  the 
plaintiff  cannot  maintain  this  action. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 

Babhvobd,  J.,  took  no  partt 


Hagait,  Respondent,  vs.  MoDebmott,  Executor,  Appellant. 

January  28— February  18,  1908. 

Cancellation  and  reformation  of  instruments:  Absence  of  necessary 
parties:  Judgments:  Jurisdictional  error:  Witnesses:  Compe- 
tency: Transactions  with  persons  since  deceased:  Trial:  Recep- 
tion of  evidence  subject  to  objection, 

1.  In  an  action  to  set  aside  and  cancel  a  deed  It  appeared,  among 

other  things,  that  pending  the  action  the  defendant  died  testate, 
and  the  action  was  revived  in  the  name  of  her  executor,  but  the 
record  was  barren  of  information  as  to  who  were  the  persons  in 
whom  the  title  vested  at  the  time  of  defendant's  death.  Held, 
under  sec.  2604,  Stats.  (1898),  that  such  persons  were  necessary 
parties  to  determine  the  issues  raised,  and  should  have  been 
made  parties  under  the  requirements  of  sec.  2610,  Stats.  (1898), 
so  that  there  might  be  a  complete  determination  of  the  contro- 
versies presented  in  the  action. 

2.  In  such  case  the  interests  of  such  absent  parties  are  necessarily 

involved  with  those  of  the  parties  before  the  court,  and  a  Judg- 
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ment  rendered  In  their  absence  wonld  constitute  jurisdictional 
error,  in  the  sense  of  inexcusably  departing  from  established 
principles  respecting  the  exercise  of  Judicial  power. 
8.  In  an  action  to  set  aside  and  cancel  a  deed  and  to  reform  a  mort- 
gage on  the  same  lands,  the  plaintiff  is  held  to  have  no  stand- 
ing to  attack  the  mortgage. 

4.  In  an  action  to  reform  a  mortgage  on  land  of  plaintiffs  wife,  the 

title  having  duly  passed  to  plaintUf,  it  appeared  that  both  the 
wife  and  the  mortgagee  were  dead.  Held,  that  plaintiff  was 
not  a  competent  witness  to  communications  and  transactions 
with  those  deceased  persons. 

5.  It  is  not  good  practice  to  receive  incompetent  evidence  subject 

to  objection,  where  it  is  perfectly  plain  that  it  is  objectionable 
on  the  ground  stated,  and  there  is  no  suggestion  that  it  could 
become  competent  through  circumstances  not  then  disclosed, 
since  it  leads  to  confusion  on  the  trial,  ciasts  the  burden  of 
meeting  it  on  the  opposite  party,  and  is  liable  to  entail  useless 
expense  of  money  and  waste  of  time  in  fruitless  inquiry. 

6.  In  an  action  to  reform  a  mortgage,  the  evidence,  stated  in  the 

opinion,  is  held  to  fail  to  sustain  findings  and  Judgment  award- 
ing the  relief  prayed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  W.  0.  Silveethorn,  Circuit  Judge.    Reversed. 

The  complaint  in  this  action  alleges  that  the  plaintiff 
was  the  hushand  of  one  Catherine  Hagan,  who  died  intes- 
tate the  owner  of  real  estate  described  in  the  complaint ;  that 
shortly  after  her  death  her  son,  John  T.  Hagan,  and  her 
foeter  son,  Thomas  Hagan,  conveyed  all  of  their  interest  in 
this  real  estate  to  the  plaintiff;  and  that  the  plaintiff  was 
the  owner  of  another  parcel  of  real  estate.  It  is  further  al- 
leged that  the  defendant,  Margaret  Hagan,  and  her  husband, 
John  T.  Hagan,  since  deceased,  schemed  and  contrived  to- 
gether to  obtain  title  to  plaintiff's  property ;  that  in  further- 
ance of  their  scheme  they  took  the  plaintiff  into  their  home 
and  urged  him  to  make  conveyance  of  his  property  to  John 
T.  Hagan;  that  they  made  it  appear  to  the  plaintiff  that  he 
was  about  to  be  accused  of  crime;  that  they  induced  the 
chief  of  police  to  represent  to  him  that  he  was  about  to  be 
arrested  on  a  criminal  charge,  and  they  urged  him  to  con- 
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vey  all  of  his  property  to  said  John  T.  Hagan  in  order  that  it 
might  be  protected  and  preserved;  and  that  the  plaintiff 
relied  upon  their  representations^  and  agreed  to  make  the 
conveyance  to  his  son  John,  as  urged,  but  that  he  learned  after 
the  execution  of  the  deed  that  it  conveyed  the  property  to 
the  defendant^  Margaret  Hagan.  He  also  alleges  that  there 
was  no  consideration  for  the  deed.  This  deed  conveyed  the 
real  estate  which  had  belonged  to  the  plaintiff's  wife  and  also 
the  real  estate  to  which  he  himself  had  had  title.  Plaintiff's 
son,  John  T.  Hagan,  is  dead.  For  a  second  cause  of  action 
plaintiff  alleges  that  during  the  lifetime  of  his  wife,  Cather- 
ine, she  borrowed  $100  from  their  son  John  and  gave  a  mort- 
gage upon  her  property  in  favor  of  the  defendant,  and  that 
the  note  and  mortgage  were  fraudulently  made  for  the  sum 
of  $300,  instead  of  the  amount  actually  borrowed,  namely,  the 
sum  of  $100.  Plaintiff  asks  for  the  reformation  of  the  mort- 
gage and  the  cancellation  of  the  deed. 

Pending  the  trial  of  the  action  the  defendant^  Margaret 
Hagan,  died,  and  upon  motion  the  action  was  revived  against 
Thomas  McDermoti,  the  executor  of  the  last  will  and  testa- 
ment of  the  deceased.  She  left  surviving  her  two  minor 
children.  The  answer  of  the  executor  admits  his  executor- 
ship and  states,  by  way  of  admission,  that  he  is  the  guardian 
of  the  minor  children.  Another  son  of  the  plaintiff  and  his 
deceased  wife,  who  is  confined  in  an  asylum  for  the  insane,  is 
not  represented  in  this  litigation.  On  the  trial  of  the  action 
the  court  permitted  the  plaintiff,  over  objection,  to  testify  as 
to  the  various  transactions  with  his  deceased  son  and  his 
son's  wife,  the  original  defendant.  Besides  his  evidence 
there  was  the  evidence  of  the  former  chief  of  police  that  at 
the  request  of  the  son  John  he  had  spoken  to  plaintiff,  statijig 
that  the  parents  of  the  girl  with  whom  the  plaintiff  was  said 
to  be  intimate  were  about  to  start  a  criminal  prosecution,  and 
urging  the  plaintiff  to  discontinue  his  attentions  to  the  girl, 
and  that  upon  the  suggestion  of  the  plaintiff  he  advised  that 
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it  might  be  safer  to  convey  his  property  to  his  son  John. 
The  only  other  evidence  on  this  subject  was  that  of  one 
O'Hare,  who  testified  to  the  effect  that  John  had  stated  that 
a  job  had  been  put  up  on  the  plaintiff  and  that  he  had  been 
prevailed  upon  to  make  a  deed  of  his  property  under  the 
fear  of  a  criminal  prosecution.  This  witness  also  testified 
that  the  son  had  stated  that  he  had  loaned  his  mother  $150 
before  she  died  and  that  it  was  secured  by  a  mortgage.  The 
court  found  that  the  deed  to  Margaret  Hagan  had  been  pro- 
cured by  fraud  and  was  without  consideration^  and  that  the 
note  and  mortgage  were  wrongfully  made  for  a  larger  amount 
than  had  been  actually  borrowed.  Judgment  was  given  can- 
celing the  deed  and  reforming  the  mortgage  by  inserting  a 
consideration  in  the  sum  of  $100.  This  is  an  appeal  from 
the  judgment 

A.  W.  Shelton,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Sam.  8.  Miller. 

SiEBECKEBy  J.  Plaintiff  se^  to  set  aside  a  conveyance 
of  real  estate  executed  by  him  on  May  2,  1902,  to  Margaret 
Hagan,  upon  the  ground  that  it  was  fraudulently  obtained 
from  him.  He  also  asks  that  a  mortgage  executed  by  his 
deceased  wife  upon  part  of  the  premises  which  he  claims  to 
own  be  reformed  by  reducing  the  consideration  from  $300, 
the  amount  expressed  in  the  mortgage,  to  the  sum  of  $100, 
the  amount  alleged  to  have  been  the  true  consideration  for 
the  mortgage.  It  appears  that  at  the  time  the  action  was 
commenced  against  Margaret  Hagan  she  held  title  to  the 
premises  under  the  deed  from  plaintiff  and  that  she  was  the 
owner  of  the  note  secured  by  the  mortgage  given  by  plaintiff's 
wife  on  part  of  the  real  estate  in  controversy.  It  also  ap- 
pears that  Margaret  Hagan  died  during  the  pendency  of  the 
action,  that  she  left  a  will  of  which  Thomas  McDermoti  is 
the  executor,  and  that  she  left  two  minor  children  as  her 
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heirs.  After  her  decease  the  action  was  revived  in  the  name 
of  her  executor,  and  in  such  representative  capacity  he  was 
substituted  as  defendant  and  was  authorized  to  defend  the 
action  as  executor.  We  are  not  informed  whether  or  not 
Margaret  Hagan  made  disposition  of  this  real  estate  by  her 
will,  nor  is  it  shown  whether  she  left  any  debts  to  be  paid 
out  of  this  real  estate  which  would  authorize  the  executor 
to  take  possession  thereof  for  this  purpose.  The  record  is 
therefore  barren  of  information  as  to  the  persons  in  whom 
the  title  to  this  real  estate  vested  at  the  time  of  Margaret  Ha- 
gan's  death ;  but  it  is  certain  that  such  owners,  whoever  they 
may  be,  are  not  parties  to  this  action.  Under  sec  2604, 
Stats.  (1898),  such  persons  are  necessary  parties  to  deter- 
mine the  issues  raised  by  the  action  for  cancellation  of  the 
deed  from  plaintiff  to  Margaret  Hagan,  and  should  have  been 
made  parties  under  sec  2610,  Stats.  (1898),  that  there 
might  be  a  complete  determination  of  the  controversies  prcr 
sented  in  the  action.  Zcegel  v.  Kuster,  51  Wis.  31,  7  !N".  W. 
781 ;  Jones  v.  Graham,  80  Wis.  6,  49  N.  W.  122.  The  ef- 
fect of  such  defect  of  parties  on  the  judgment  in  the  ac- 
tion was  considered  and  determined  in  the  recent  case  of 
McDougald  v.  New' Richmond  R.  M.  Co.  125  Wis.  121, 
103  N.  W.  244,  and  it  was  held  that  where  the  interests  of 
absent  parties  arc  necessarily  involved  with  those  of  the 
parties  before  the  court,  and  where  no  a<i judication  could  be 
entered  in  respect  thereto  without  also  adjudicating,  to  some 
extent  at  least,  the  rights  of  others  intercjsted  in  the  subject 
matter  of  the  cause  of  action  who  were  not  parties  before  the 
court,  such  a  situation  prohibited  determination  of  the  con- 
troversy in  their  absence,  and  no  judgment  could  properly 
be  awarded  until  such  interested  parties  were  brought  into 
the  action  to  have  their  rights  adjudged.  A  judgment  ren- 
dered in  their  absence  would  be  erroneous  upon  the  ground 
that  it  violated  a  statutory  command  and  constituted  "ju- 
risdictional error,  in  the  sense  of  inexcusably  departing  from 


Digitized  by 


Google 


18]  JANUAKY  TERM,  1908.  495 

Hagan  v.  McDermott,  134  Wis.  490. 

established  principles  respecting  the  exercise  of  judicial 
power,"  and  would  render  the  judgment  "erroneous  upon 
grounds  which  may  be  raised  at  any  time  while  the  court  has 
control  of  the  case."  McDougald  v.  New  Richmond  R.  M. 
Co.  125  Wis.  121,  130,  103  K  W.  2i7.  Upon  this  ground 
the  judgment  in  this  case  cannot  be  sustained,  since  it  at- 
tempts to  cancel  the  deed  given  to  Margaret  Hagan  without 
the  persons  who  became  vested  with  the  title  at  the  time  of 
her  death  being  parties  to  the  action. 

The  relief  demanded — a  reformation  of  the  mortgage  so 
as  to  reduce  the  consideration  therein  expressed — is  neces- 
sarily dependent  upon  the  cancellation  of  the  deed;  for,  if 
the  deed  stands,  plaintiff  has  no  standing  to  attack  the  mort- 
gage upon  the  land.    Such  a  situation  would  leave  him  with- 
out any  interest  in  the  land.    The  court,  however,  determined 
this  question  upon  the  ground  that  the  deed  ought  to  be 
canceled  and  the  title  to  the  mortgaged  property  restored  to 
the  plaintiff.     Though  no  judgment  can  be  awarded  upon 
the  issues  for  the  reason  above  stated,  it  is  proper  to  look 
into  the  evidence  to  ascertain  whether  it  supports  the  court's 
conclusion  of  fact  as  to  the  mortgage  transaction.     This 
issue  of  fact  was  litigated  between  the  plaintiff  and  the  ex- 
ecutor, who  properly  represents  the  estate  of  Margaret  Ha- 
gan for  this  purpose.     Well-nigh  all  the  material  evidence 
on  the  question  of  the  actual  consideration  for  the  note  and 
mortgage  so  given  by  the  plaintiff's  deceased  wife  to  Mar- 
garet Hagan  is  a  narrative  by  plaintiff  of  communications 
pertaining  to  transactions  between  himself  and  his  son  John 
and  his  son's  wife,  Margaret  Hagan,  who  are  both  deceased. 
This  evidence  was  objected  to  as  incompetent  under  sec. 
4069,   Stats.    (1898).     Plaintiff's  incompetency  as  a  wit- 
ness to  the  giving  of  such  testimony  is  too  plain  and  clear  for 
argument   under  the  circumstances   presented.      The  sub- 
stance of  plaintiff's  evidence  related  to  communications  and 
transactions  with  these  deceased  persons,  concerning  which 
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the  opposite  party  had  given  no  evidence.  The  evidence  was 
received  subject  to  objection,  but  evidently  the  court  relied 
on  it  in  its  conclusion  of  fact,  since  there  is  no  other  evidence 
in  support  of  the  court's  finding.  The  admission  of  such  evi- 
dence subject  to  objection  cannot  be  indorsed  as  good  prac- 
tice under  the  circumstances  of  this  case.  It  v^as  perfectly 
plain  when  the  evidence  was  offered  that  it  was  objection- 
able upon  the  ground  stated,  and  there  was  no  suggestion  that 
it  could  become  competent  through  circumstances  not  then 
disclosed.  The  reception  of  clearly  incompetent  evidence  is 
a  practice  which  leads  to  confusion  in  the  trial,  casts  the 
burden  of  meeting  such  incompetent  evidence  upon  the  oppo- 
site party,  and  is  liable  to  entail  useless  expense  of  money 
and  waste  of  time  in  fruitless  inquiry.  The  evil  consequences 
which  may  follow  from  such  a  practice  are  sufficient  to  con- 
demn it,  and  require  calling  attention  of  the  trial  court 
thereto.  Aside  from  such  incompetent  evidence  there  is 
only  the  statement  of  Mr.  O'Hare  that  John  Hagan,  the 
husband  of  Margaret  Hagan,  stated  to  him  that  the  actual 
consideration  for  the  note  and  mortgage  was  $150  instead  of 
$300,  the  amount  specified  in  the  instrument  This  state- 
ment was  made  at  a  time  long  subsequent  to  the  transaction, 
and,  moreover,  there  is  no  proof  that  he  acted  as  her  agent 
in  the  transactions  of  this  loan.  Under  these  circumstances 
we  must  hold  that  the  evidence  wholly  fails  to  sustain  the 
findings  of  the  trial  court  on  this  issue  and  that  the  judg- 
ment awarded  is  not  supported. 

By  the  Court. — ^Judgment  reversed,   and  the  cause  re- 
manded for  further  proceedings  according  to  law. 
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Statb  va.  WiBOTBWBKi:  Wisnewski,  Appellant,  vs.  Ebgab, 

Kespondent. 

January  t8— February  18, 1908* 

Batl:  DepoM  in  Jiau  of  l>ond:  Right  to  make  deposit:  Title  to  depoM: 
Statutes :  Construction. 

1.  Sea  4816,  Stats.  (Snpp.  1906;  Laws  of  1901,  ch.  104)— proylding 

that  the  person  required  to  glye  ball  with  sureties  may,  in  lien 
of  sureties,  enter  into  his  own  personal  recognizance  without 
sureties,  upon  depositing  with  the  court  the  amount  thereof  in 
money,  and,  in  the  case  of  a  person  accused  of  a  crime,  on  con- 
Tiction,  that  the  deposit  shall  be  applied  in  satisfaction  of  so 
much  of  the  judgment  as  is  required  by  the  payment  of  money, 
the  surplus,  if  any,  to  be  rendered  to  the  person  depositing  the 
same — contemplates  that  the  cash  bail  given  by  an  accused  per- 
son must  be  deposited  by  such  person,  and  after  application  as 
directed  by  the  statute,  the  surplus,  if  any,  must  be  returned 
to  the  accused. 

2.  Sec.  4816,  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  104),  confines  the 

right  of  deposit  of  cash  bail  on  the  part  of  the  accused  to  the 
accused  himself,  and  the  clause,  "rendering  the  surplus  money, 
if  any  there  be,  to  the  person  depositing  the  same/'  does  not 
imply  that  a  person  other  than  the  accused  may  make  the  de- 
posit. 

3.  Where  the  record  In  a  criminal  action  shows  that  cash  bail  was 

deposited  by  the  defendant,  and  that  it  was  afterwards  witii- 
drawn  and  disbursed  by  E.  on  defendant's  authority,  bef6re  a  pe- 
tition was  filed  by  a  third  person  praying  an  order  that  E.  be  re- 
quired to  pay  the  amount  of  such  cash  ball  into  court,  it  was 
not  error  for  the  court  to  refuse  the  prayer  of  such  petition,  al- 
though it  appeared  that  the  petitioner  himself  furnished  the 
money  with  which  to  make  the  deposit 

Appeal  from  an  order  of  the  circuit  court  for  Marathon 
oonnty:  W.  0.  Silvebtrobn,  Circuit  Judge.     Affirmed. 

The  defendant,  Nicholas  Wisnewski,  was  arrested  on  the 
19th  day  of  November,  1904,  on  the  charge  of  forgery  and 
committed  on  failure  to  furnish  bail.  He  was  afterwards 
admitted  to  bail  in  the  sum  of  $800,  Julius  Wisnewski 
furnishing  $800  to  be  deposited  as  cash  bail  pursuant  to 
Vol.  134  —  32 
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the  provisions  of  sec  4816,  Stats.  (1898),  the  money  being 
paid  direct  to  the  clerk  of  the  circuit  court,  the  defendant 
entering  into  a  bond  in  the  form  prescribed  by  statute, 
which  bond  was  approved  and  defendant  discharged  from 
custody.  He  was  afterwards  arrested  upon  a  second  charge 
of  forgery,  bound  over  to  the  circuit  court  for  trial,  and 
held  to  bail  in  the  sum  of  $500,  which  he  failed  to  furnish. 
He  was  tried,  convicted,  and  sentenced  to  state's  prison  at 
Waupun  for  two  years.  He  served  his  term  in  Waupun, 
and  during  such  term  of  service  the  action  upon  the  first 
arrest  remained  pending  and  the  $800  on  deposit  with 
the  clerk  of  the  court  At  or  about  the  time  of  the  release 
of  defendant  from  state's  prison  after  serving  his  term,  the 
respondent,  B.  A.  Edgar,  procured  authority  from  the  de- 
fendant, Nicholas  Wisnewski,  to  represent  him  in  obtain- 
ing the  $800  deposit,  and  upon  the  application  of  said  Edgar 
to  the  circuit  court  for  Marathon  county  an  order  was  made 
directing  the  derk  to  pay  said  $800  to  Edgar  and  there- 
upon payment  was  made  accordingly.  On  the  5th  day  of 
January,  1907,  petitioner,  Jvlius  Wisnewski,  filed  a  petition 
in  the  circuit  court  for  Marathon  county,  upon  which  peti- 
tion and  affidavits  annexed  the  court  made  an  order  requir- 
ing the  respondent^  Edgar,  to  show  cause  why  an  order  should 
not  be  entered  making  Julius  Wisnewski  a  party  to  the  pro- 
ceedings, and  why  the  order  of  the  circuit  court  made  on  the 
28th  day  of  November,  1906,  directing  the  clerk  to  pay  to 
Edgar  said  $800  on  deposit  shoidd  not  be  vacated,  and  why 
Edgar  should  not  forthwith  pay  to  the  clerk  said  $800,  and 
for  general  relief.  The  respondent,  Edgar,  appeared  and 
opposed  the  motion,  and  set  up  in  detail  his  connection  with 
the  matter,  and  denied  knowledge  that  the  money  on  de- 
posit belonged  to  Jvllus  Wisnewski.  The  contention  made 
by  respondent  was  supported  by  several  affidavits.  The 
court  vacated  the  order  directing  the  clerk  to  pay  said  $800 
to  Edgar,  denied  the  motion  of  the  petitioner  to  require  Ed- 
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gar  to  repay  the  derk  the  $800,  but  "without  prejudice  to 
either  parly,  for  the  reason  that  the  court  has  no  jurisdiction 
upon  the  showing  made  to  order  such  payment,''  and  denied 
the  motion  to  make  Julius  Wisnewski  a  party.  The  peti- 
tioner excepted  to  that  part  of  the  order  denying  the  motion 
to  require  Edgar  to  repay  to  the  derk  of  the  circuit  court 
the  $800  and  to  the  order  of  the  court  denying  the  right  of 
JuLvus  Wisnewski  to  be  made  a  party,  and  appealed  to  this 
court  from  said  portions  of  the  order  excepted  to. 

For  the  appellant  there  was  a  brief  by  Joseph  W.  Coates, 
attorney,  and  Kreutzer,  Bird  &  Rosenberry,  of  counsel,  and 
oral  argument  by  M.  B.  Bosenberry. 

For  the  respondent  there  were  briefs  by  Hvjrley  &  Jones, 
and  oral  argument  hj  M.  A,  Hurley, 

Kebwin,  J.  Several  questions  are  discussed  by  counsel  on 
both  sides  with  much  ability  respecting  the  power  of  courts 
over  attorneys,  and  whether  it  is  necessary  that  the  relation 
of  attorney  and  client  should  exist  in  order  to  warrant  the 
court  in  a  summary  proceeding  like  the  one  before  us  to  or- 
der the  payment  of  money  into  court  wrongfully  taken  there- 
from by  an  attorney  of  the  court.  But  another  question  is 
also  discussed  which  we  think  is  dedsive  of  this  appeal,  and 
that  is  whether  the  money  on  deposit,  so  far  at  least  as  this 
proceeding  is  concerned,  must  be  regarded  as  the  money  of 
defendant.  It  appears  from  the  showing  made  on  the  hear- 
ing below  that  the  money  put  up  as  bail  was  furnished  by  the 
petitioner  and  deposited  according  to  the  provisions  of  sec. 
4816,  Stats.  (1898),  as  amended  (sec.  4816,  Supp.  1906; 
Laws  of  1901,  ch.  104),  which  provides,  in  effect,  that  the 
person  required  to  give  bail  with  sureties  may,  in  lieu  of  the 
sureties,  enter  into  his  own  personal  recognizance  without 
sureties,  upon  depositing  with  the  court  the  amount  thereof 
in  money.  This  statute  applies  as  well  to  a  witness  as  to  a 
person  charged   with   a  criminal   offense.      So   the  statute 
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plainly  confines  the  right  of  deposit  for  bail  in  such  cases  to 
a  defendant  accused  or  a  witness  required  to  give  security 
for  his  appearance.  The  record  shows  that  defendant  was 
admitted  to  bail  upon  his  own  recognizance  for  appearance 
at  the  circuit  court  for  Marathon  county  on  a  criminal  charge, 
and  that  in  lieu  of  sureties  he  deposited  with  the  clerk  of  the 
oourt  $800,  and  made  and  delivered  a  bail  bond  reciting  tiiat 
he  had  deposited  $800  with  the  derk  in  lieu  of  sureties,  which 
was  approved  by  the  circuit  judge  as  to  form  and  sufficiency 
of  bail,  and  the  derk  indorsed  upon  the  order  admitting  de- 
fendant to  bail  that  the  $800  had  been  deposited  in  court 
The  statute  further  provides  that  in  case  of  forfeiture  of 
such  bond  the  money  deposited  shall  be  paid  into  the  county 
treasury  in  discharge  thereof,  'T)ut  whicb  in  the  case  of  a 
witness  shall  be  refunded  to  the  person  depositing  the  same 
upon  his  appearance  according  to  the  terms  of  such,  recog- 
nizance or  bond ;  and  which  in  the  case  of  a  person  accused 
of  crime  shall  be  applied  by  the  magistrate  or  court  before 
whom  the  accused  is  tried  in  satisfaction  of  so  mudi  of  the 
judgment  as  is  required  by  the  payment  of  money,  rendering 
the  surplus  money,  if  any  there  be,  to  the  person  depositing 
the  same ;  and  if  such  money  is  deposited  with  a  justice  of  the 
peace  or  other  magistrate  it  shall  be  paid  over  with  the  re- 
turn of  such  recognizance  to  the  clerk  of  the  court  to  which 
he  is  boimd  to  appear."  We  think  it  clear  from  this  statute 
that  it  contemplates  that  cash  bail  given  by  an  accused  person 
must  be  deposited  by  such  person  and  applied  by  the  mag- 
istrate or  court  as  specified  in  the  statute,  and  the  surplus,  if 
any,  returned  to  such  accused  as  the  person  depositing  the 
same.  This  seems  to  be  the  rule  laid  down  in  other  states 
under  statutes  quite  similar  to  our  own.  State  v.  Owens, 
112  Iowa,  403,  84  N.  W.  529 ;  State  v.  Ross,  100  Tenn.  303, 
45  S.  W.  673 ;  Salter  v.  Weiner,  6  Abb.  Pr.  191 ;  Lyon  v. 
Wilder,  1  N.  Y.  Supp.  421 ;  People  ex  rel  Gilbert  v.  Laid- 
law,  102  K  Y.  5SS,  7  X.  E.  910.   It  is  insisted,  however,  by 
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appellant  that  our  statute^  by  the  use  of  the  words  "rendering 
the  surplus  money^  if  any  there  be,  to  the  person  depositing 
the  same/'  implies  that  a  person  other  than  the  accused  may 
make  the  deposit  We  cannot  think  that  the  statute  is  capa- 
ble of  such  construction,  but  on  the  contrary  confines  the 
right  of  deposit  as  cash  bail  on  the  part  of  the  accused  to 
the  accused  himself,  and  plainly  provides  that  the  surplus^  if 
any,  shall  be  returned  to  the  accused  as  the  person  depositing 
the  same.  We  think  this  construction  becomes  more  dear 
from  a  careful  examination  of  sec  4816,  Stats.  (1898),  as 
originally  enacted  and  as  amended  by  ch.  104,  Laws  of  1901. 
But  even  if  the  appellant's  construction  of  the  statute  were 
adopted  we  cannot  see  that  he  would  be  in  any  better  posi- 
tion, since  the  record  before  us  shows  that  the  money  was 
deposited  by  defendant,  and  that  it  was  disbursed  by  Edgar 
by  authority  from  defendant  before  the  petition  was  filed; 
hence  upon  no  theory  can  respondent  be  required  to  pay  it 
into  court,  and  therefore  the  proceeding  cannot  be  main- 
tained. The  court  on  the  hearing  expunged  from  the  record 
the  order  directing  the  payment  of  the  money  to  respondent, 
manifestly  for  the  purpose  of  clearing  the  record  of  any 
order  which  might  in  any  way  embarrass  any  future  proceed- 
ings, by  action  or  otherwise,  concerning  the  matter,  if  any 
such  should  come  up. 

Other  questions  argued  need  not  be  considered.  We  are 
convinced  that  on  the  showing  made  the  order  appealed  from 
was  right  and  should  be  affirmed. 

By  the  Court. — The  order  appealed  from  is  affirmed. 
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Hbkbst  and  others,  Appellants,  vs.  Land  and  Loan  Com- 
pany, Respondent 

January  28--Fel>ruary  18,  1908. 

Pleading:  Oeneral  denial:  Construction:  Tax  deeds:  Statutes:  "Pw- 
cliaserf*  Irregularities  of  taxing  oHicers:  County  treasurer:  Fail- 
ure to  reoffer  lands  on  default  of  the  bidder:  Fraud:  Limitation 
of  actions:  Admissions  in  pleadings:  Presumptions, 

1.  There  is  a  difference  between  denying  each  and  every  allegation 
.   In  a  pleading  and  denying  that  the  party  has  "any  knowledge 

or  information  sufficient  to  form  a  belief  as  to  each  and  every 
allegation"  in  the  pleading.  The  latter  form  of  expression  is 
consistent  with  the  possession  of  knowledge  or  information  suf- 
ficient to  form  a  belief  of  every  allegation  in  the  pleading  ex- 
cept one,  and  affirms  the  lack  of  knowledge  or  information,  not 
as  to  each  allegation,  but  as  to  "each  and  every  allegation." 

2.  The  word  "purchaser"  in  sec.  1178,  Stats.  (1898),  means  one  who 

has  made  a  completed  purchase,  and  not  a  mere  bidder  who  has 
forfeited  his  bid  by  failing  to  pay  for  the  tax  certificate  and 
who  never  obtained  a  delivery  of  the  tax  certificate. 

3.  The  failure  of  a  county  treasurer  to  re-offer  land  for  sale  after  a 

bidder  at  a  tax  sale  has  defaulted  on  his  bid,  the  erasure  of  such 
defaulting  bidder's  name  from  the  certificate  of  sale,  and  the 
insertion  of  the  name  of  the  county  as  bidder,  do  not  constitute 
a  fraud  and  are  covered  by  the  limitation  of  three  years  pre- 
scribed by  sec.  1188,  Stats.  (1898). 

4.  The  mere  averment  of  a  pleader  that  acts  and  omissions  are 

fraudulent  adds  nothing  to  the  pleading,  nor  does  it  change  the 
essential  character  of  such  acts  and  omissions. 

5.  In  a  statutory  action  to  quiet  title  to  land  the  defendant  set  up  as 

a  defense,  and  also  by  way  of  counterclaim,  title  under  a  tax 
deed,  alleging  both  its  due  execution  and  recording,  and  therein 
pleaded  the  three-year  statute  of  limitations  in  support  of  such 
tax  deed.  There  was  no  specific  denial  in  the  reply  to  meet 
these  averments,  and  the  only  formal  defect  alleged  was  a  fail- 
ure to  state  in  the  deed  that  the  land  was  sold  to  one  R.  and 
that  the  grantee  in  the  deed  was  the  assignee  of  R.  It  was  fur- 
ther alleged  that  R.  was  the  purchaser  at  the  tax  sale,  had  de- 
faulted, and  that  the  county  treasurer,  without  re-offering  the 
land  for  sale,  erased  R.'s  name  and  inserted  the  county's  name 
in  the  tax  certificate.    Held: 

(1)  Such  alleged  defect  was  in  fact  no  defect 
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(2)  Under  the  presumptions  of  law  created  by  statute  and  at- 
tending the  tax  deed  it  is  presumed  that  the  tax  deed  declared 
the  county  to  be  the  purchaser  at  the  tax  sale,  and  that  the 
grantee  therein  was  the  assignee  of  the  county. 

(3)  After  three  years  from  the  time  of  recording  the  tax 
deed  was  not  open  to  attack  on  the  ground  of  the  omissions  of 
the  county  treasurer,  nor  on  the  ground  of  the  alteration  of  the 
tax  certificate. 

6.  In  such  case  a  general  demurrer  to  the  reply  was  properly  sus- 
tained, the  reply  admitting  that  more  than  three  years  had 
elapsed  since  the  recording  of  the  tax  deed  and  that  the  land 
was  vacant  and  unoccupied,  and  failing  to  allege  that  the  tax 
deed  was  void  on  its  face,  or  to  take  issue  with  the  averment 
of  the  counterclaim  that  the  tax  deed  was  fair  on  its  face  and 
drafted  and  executed  in  accordance  with  the  statute. 

Appeal  from  an  order  of  the  circuit  court  for  Oneida 
county :  W.  0.  Silvebtiiobn,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  an  order  sustaining  a  demurrer  to  the 
reply  of  appellants  to  a  counterclaim  pleaded  by  respondent. 
The  ground  of  demurrer  was  that  the  reply  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  counterclaim.  The 
complaint  was  in  a  statutory  suit  to  quiet  title,  averring  that 
the  plaintiffs  were  owners  in  fee,  that  the  lands  were  vacant 
and  unoccupied,  and  that  defendant  made  some  claim  to  the 
lands,  the  complaint  not  disclosing  the  nature  of  defendant's 
claim.  The  defendant  answered,  claiming  title  under  a  tax 
deed  executed  November  13,  1899,  issued  on  tax  certificates 
of  sale  of  May,  1896,  for  the  delinquent  taxes  of  1895,  and 
the  tax  deed  was  recorded  January  3,  1900.  The  defendant 
pleaded  the  three-year  statute  of  limitations  in  support  of 
said  tax  deed.  Substantially  the  same  matter  was  then 
averred  as  a  counterclaim,  with  a  prayer  that  the  defendant's 
title  under  said  tax  deed  be  established  as  against  the  plaint- 
iffs, and  to  this  coimterclaim  the  amended  reply  was  inter- 
posed, which  reply  is  the  subject  of  demurrer. 

For  the  appellants  there  was  a  brief  by  Ncdh,  Pereles  & 
Sons,  attorneys,  and  Charles  S.  Carter,  of  counsel,  and  oral 
argument  by  Mr.  Carter. 
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For  the  respondent  there  was  a  brief  by  Beid,  Smart  d 
Curtis  J  and  oral  argument  by  E.  M.  Smart. 

Among  other  referenoes  upon  tlie  part  of  the  appellants 
were  the  following:  ^Sec.  1178,  Stats.  (1898) ;  North  v. 
Wendell,  22  Wis.  431 ;  Eaton  v.  Ltprian,  83  Wis.  34 ;  Hunt  v. 
Stinson,  101  Wis.  556,  77  N.  W.  901;  Ditnbar  v.  Lindsay, 
119  Wis.  239,  96  K  W.  557;  Washburn  L.  Co.  v.  C,  St.  P., 
M.  &  0.  B.  Co.  124  Wis.  305,  102  N.  W.  546;  Lamder  v. 
Bromley,  79  Wis.  372,  48  K  W.  594;  Lain  v.  Shepardsan, 
18  Wis.  69;  Woodman  v.  Clapp,  21  Wis.  356;  Wehster 
V.  Schwears,  69  Wis.  89,  33  K  W.  105;  CezikolsU  v.  Fry- 
drychowicz,  120  Wis.  369,  98  K  W.  211 ;  sees.  1137,  1138, 
Stats.  (1898) ;  Sprague  v.  Cosnen,  30  Wis.  209;  BcddvAn  v. 
Ely,  66  Wis.  171,  28  K  W.  392 ;  Knox  v.  Peterson,  21  Wis. 
247 ;  McCurdy  v.  Bogers,  21  Wis.  197 ;  N.  T.  £  C.  S.  8.  Co. 
V.  Harbison,  16  Fed.  688 ;  4  Story,  Eq.  Jur.  (11th  ed.)  412, 
§  397;  Mcdher  v.  Hutchinson,  25  Wis.  27;  McMahon  v. 
McOraw,  26  Wis.  614;  Knox  v.  Cleveland,  13  Wis.  245 ;  Fox 
V.  Zimmermamn,  77  Wis.  414,  46  X.  W.  533. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  BUey  v.  Biley,  34  Wis.  372;  Ketvavnee 
Co.  V.  Decker,  30  Wis.  624;  Lcmdauer  v.  Vietor,  69  Wis.  434, 
34  N.  W.  229 ;  Crowley  v.  Hicks,  98  Wis.  566,  74  K  W. 
348;  New  Bank  v.  Kleiner,  112  Wis.  287,  87  K  W.  1090; 
1  Abbott,  Trial  Brief  on  PL  64,  531;  Oilbert  v.  Pier,  103 
Wis.  331,  79  N.  W.  215;  Ke^man  v.  Smith,  115  Wis.  463, 
91  N.  W.  986;  14  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  19; 
Jones  V.  Davis,  35  Wis.  376;  Cornell  v.  Badway,  22  Wis. 
260;  McVichie  v.  Knight,  82  Wis.  137,  51  K  W.  1094; 
Cutler  V.  Ainsworth,  21  Wis.  381 ;  Beeve  v.  Fraker,  32  Wis. 
243;  Pine  Yalley  v.  Unity,  40  Wis.  682;  Kvsterer  v. 
Beaver  Dam,  52  Wis.  146,  8  K  W.  726;  FranhfoH  Bank 
V.  Countryman,  11  Wis.  398 ;  Ounderson  v.  Thomas,  87  Wis. 
406,  58  K  W.  750 ;  Britton  v.  Erichson,  80  Wis.  466,  50 
N.  W.  342 ;  Steinberg  v.  Sdtzman,  130  Wis.  419,  110  N.  W. 
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198;  State  v.  McGarry,  21  Wis.  496;  Qoodell  v.  Blumer, 
41  Wis.  486;  Union  L.  Co.  v.  Chippewa  Co.  47  Wis.  245,  2 
N.  W.  281 ;  Althouse  v.  Jamestown,  91  Wis.  46,  64  N.  W. 
423;  Carpenter  v.  Rolling,  107  Wis.  669,  83  K  W.  953. 

TiMUir,  J.  The  amended  reply  admits  that  the  lands 
in  question  were  taxable  in  1895;  that  the  taxes  for  that 
year  were  unpaid  and  returned  delinquent  to  the  county 
treasurer,  who  duly  advertised  and  sold  the  land  for  the  non- 
payment of  such  taxes;  that  the  county  derk  executed  a  deed 
of  the  land  purporting  to  be  based  on  the  certificate  of  tax 
sale  for  said  delinquent  taxes;  that  the  tax  certificate  had 
never  been  set  aside  or  annulled  and  no  action  commenced  for 
that  purpose;  that  the  tax  had  never  been  paid  or  redeemed, 
and  that  more  than  three  years  had  elapsed  since  the  re- 
cording of  the  said  deed ;  and  that  the  lands  are  vacant  and 
unoccupied.  Among  matters  affirmatively  averred  in  the 
reply  were  the  following:  The  land  was  duly  sold  at  public 
auction  by  the  county  treasurer  of  Forest  county  on  May  19, 
1896,  for  $2.44,  the  tax  of  1895,  to  Emil  G.  Rahr,  who  bid 
in  the  lands  at  the  request  of  and  for  the  benefit  of  the  plaint- 
iffs (the  then  owners).  An  entry  of  such  sale  was  made  in 
the  treasurer's  salesbook.  The  latter  made  out  and  signed 
the  usual  tax  certificate  of  sale  running  to  Emil  G.  Rahr  as 
purchaser,  but  this  certificate  was  never  delivered  to  nor 
was  the  $2.44  paid  by  Rahr.  The  land  was  not  resold 
or  re-offered  for  sale  by  the  treasurer,  but  on  the  contrary 
some  unknown  time  thereafter  some  unknown  person  fraud- 
ulently drew  pen  lines  through  the  name  of  Emil  G.  Rahr 
in  said  certificate  and  inserted  in  lieu  thereof  the  name 
of  Forest  county,  so  that  the  latter  appeared  to  be  the  pur- 
chaser at  the  sale.  Thereafter  the  tax  certificate  was  in- 
dorsed as  required  by  statute  by  the  county  treasurer  of  For- 
est county  and  delivered  to  the  defendant,  which  procured 
thereon  the  deed  aforesaid  from  the  county  clerk,  and  said 
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deed  does  not  show  on  its  face  that  aaid  Emil  G.  Rahr  was 
such  purchaser  at  said  sale  nor  does  it  show  that  the  grantee 
therein  named  was  an  assignee  of  said  Emil  G.  Rahr,  the 
purchaser  as  aforesaid.  Specific  denials  in  the  reply  are: 
(1)  That  the  defendant  is  the  owner  of  the  land  described  in 
the  oounterclaim ;  (2)  that  the  county  derk  was  authorized 
to  execute  said  deed  to  said  land.  What  is  claimed  to  be  a 
general  denial  follows  in  these  words: 

"Further  replying,  plaintiffs  deny,  except  as  hereinbefore 
expressly  admitted,  alleged,  qualified,  or  denied,  that  they 
have  any  knowledge  or  information  suflScient  to  form  a  be- 
lief as  to  each  and  every  allegation  in  said  counterclaim  con- 
tained." 

There  is  an  obvious  difference  between  denying  each  and 
every  allegation  in  a  pleading  and  denying  that  the  party  has 
"any  knowledge  or  information  suflScient  to  form  a  belief  as 
to  each  and  every  allegation"  in  the  pleading.  The  latter 
form  of  expression  is  consistent  with  the  possession  of  knowl- 
edge or  information  suflScient  to  form  a  belief  of  every  all^a- 
tion  in  the  pleading  except  one.  It  aflSrms  the  lack  of  knowl- 
edge or  information,  not  as  to  each  allegation,  but  as  to 
"each  and  every  allegation."  If,  however,  we  overlook  this, 
it  must  be  apparent  that  the  supposed  general  denial  reaches 
and  relates  only  to  allegations  not  theretofore  (1)  expressly 
admitted,  (2)  alleged,  (3)  qualified,  or  (4)  denied  by  the 
same  pleading.  The  pleading,  as  we  have  seen,  contained  a 
fiill  admission  that  the  taxes  for  the  year  1895  were  unpaid 
and  delinquent  and  the  land  duly  advertised  and  sold  for  the 
nonpayment  of  such  taxes,  a  qualified  admission  that  a  tax 
deed  was  issued  by  stating  that  the  county  clerk  executed  a 
deed  of  said  premises  purporting  to  be  based  on  this  certificate 
of  tax  sale,  and  an  express  admission  that  the  deed  was  re- 
corded and  that  more  than  three  years  elapsed  since  such  re- 
cording, and  that  the  land  was  vacant  and  unoccupied.  Fol- 
lowing the  alleged  general  denial  is  a  detailed  description  of 
the  manner  in  which  the  lands  were  bid  in  by  Emil  G.  Rahr 
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and  of  the  alleged  defects  in  the  aforesaid  deed.  These  defects 
are  stated  to  be  that  said  deed  does  not  show  on  its  face  that 
Emil  G.  Eahr  was  such  purchaser  at  said  sale  nor  does  it 
show  that  said  grantee  therein  named  was  an  assignee  of 
Emil  G.  Eahr.  But  the  same  pleading  shows  thaf  Emil  G. 
Eahr  was  not  a  purchaser  at  said  sale  and  that  the  grantee  in 
the  deed  was  not  an  assignee  of  Emil  G.  Eahr.  If  the  deed 
had  contained  the  former  recital,  the  recital  would  have 
been  false  in  fact.  Sec.  1178,  Stats.  (1898),  requires  that 
the  purchaser  at  a  tax  sale  be  named  in  the  tax  deed,  but 
"purchaser'^  here  means  one  who  has  made  a  completed  pur- 
chase, and  not  a  mere  bidder  who  has  forfisited  his  bid  by 
failing  to  pay  for  the  tax  certificate  and  who  never  obtained 
a  delivery  of  the  tax  certificate.  The  cases  of  Krueger  v. 
Knob,  22  Wis.  429;  NoHh  v.  Wendell,  22  Wis.  431;  and 
Washhum  L.  Co.  v.  C,  8t.  P.,  M.  J  0.  B.  Co.  124  Wis.  305, 
102  X.  W.  546,  are  not  applicable  to  the  circumstances  dis- 
closed in  the  case  at  bar.  When  Eahr  defaulted  on  his  bid  it 
was  the  duty  of  the  county  treasurer  to  declare  the  bid  OBit- 
celed  and  sell  the  land  again,  or  else  bring  an  action  against 
Eahr  for  the  purchase  money.  Sec.  1178,  Stats.  (1898).  If 
the  county  treasurer  decided  to  declare  Eahr's  bid  canceled 
and  sell  the  land  again  he  must  do  so  at  the  same  sale  and 
before  the  tax  sale  is  concluded,  and  if  upon  such  resale  he 
receives  no  bid  he  should,  before  the  dose  of  the  tax  sale,  bid 
in  the  land  for  the  county.  The  cause  was  presented  in  this 
court  by  both  parties  upon  the  hypothesis  that  the  omission  of 
the  county  treasurer  to  comply  with  these  statutes  and  re-offer 
the  land  for  sale  after  Eahr's  default  was  an  irregularity 
fatal  to  the  validity  of  the  tax  sale. 

It  is,  however,  contended  by  the  respondent  that  the  tax 
title  is  not  open  to  attack  on  account  of  this  irregularity 
because  more  than  three  years  have  elapsed  since  the  record- 
ing of  the  tax  deed.  It  is  contended  by  the  appellants,  first, 
that  because  the  tax  deed  did  not  recite  that  Eahr  was  the 
purchaser  at  the  sale  and  the  respondent  his  assignee  the  tax 
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deed  was  void  on  its  face  and  therefore  not  protected  by  the 
statute  of  limitations  against  this  attack;  and,  second^  that 
the  striking  out  of  the  name  of  Kahr  and  inserting  the  name 
of  Forest  county  in  the  tax  certificate  constituted  a  fraud, 
and  that  therefore,  within  the  rule  of  Mather  v.  Hutchinson, 
25  Wis.  27,  and  McMahon  v.  McOmw,  26  Wis.  614,  the  tax 
deed  was  open  to  attack. 

The  controlling  questions  in  this  case,   therefore,   are: 

(1)  Does  the  omission  of  the  county  treasurer  to  re-offer  the 
land  for  sale  after  the  bidder  at  a  tax  sale  has  defaulted  on 
his  bid,  the  erasure  of  such  defaulting  bidder's  name  from 
the  certificate  of  sale,  and  the  insertion  of  the  name  of  the 
county  as  bidder,  constitute  a  fraud  not  covered  by  the  limita- 
tion of  three  years  prescribed  by  sec.  1188,  Stats.  (1898)  ? 

(2)  Do  these  acts  constitute  an  irregularity  not  covered  by 
said  statute  ?  We  are  unable  to  perceive  how  the  acts  and 
omissions  in  question  can  be  considered  fraudulent  The 
averment  o^  the  pleader  stigmatizing  them  as  fraudulent 
adds  nothing  to  the  pleading,  nor  does  it  change  the  essential 
character  of  the  acts  and  omissions.  Biley  v.  RUey,  34  Wis. 
372;  Landauer  v.  Vietor,  69  Wis.  434,  34  N.  W.  229;  New 
Bank  v.  Kleiner,  112  Wis.  287,  87  N.  W.  1090.  If  these 
mere  omissions  of  official  duty  by  a  tax  officer,  or  this  mere 
performance  of  official  duty  in  an  irregular  or  unauthorized 
manner,  were  held  to  constitute  a  fraud,  such  holding  would 
overturn  many  decisions  of  this  court  upon  the  subject  of 
tax  titles.  The  cases  of  Mather  v.  Hutchinson,  25  Wis.  27, 
and  McMaJion  v.  McOraw,  26  Wis.  614,  cited  by  appellants, 
do  not  relate  to  any  such  acts  or  omissions  on  the  part  of  the 
tax  officers. 

Upon  the  question  whether  or  not  the  right  to  assail  the 
tax  deed  on  accoimt  of  these  errors  of  the  tax  officer  is  barred 
by  the  three-year  statute  of  limitations  above  referred  to, 
the  counterclaim  avers  the  execution  and  recording  of  a  tax 
deed  in  accordance  with  the  statute  in  such  case  made  and 
provided*    No  specific  denial  in  the  reply  meets  this  aver- 
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ment  On  the  contrary,  this  averment  is  attempted  to  bo 
qualified  by  the  allegation  in  the  reply  that  the  county  clerk 
executed  a  deed  of  said  premises  purporting  to  be  based  on 
the  certificate  of  tax  sale  thereof  for  delinquent  taxes  thereon 
for  the  year  1895.  The  alleged  general  denial  treating  it 
as  otherwise  sufficient  does  not  readi  anything  "alleged  or 
qualified"  in  other  parts  of  the  reply.  We  must  assume  that 
the  tax  deed  was  in  the  form  required  by  statute  and  that  its' 
only  formal  defect  was  its  failure  to  state  that  the  lands 
were  sold  to  Emil  G.  Eahr  and  that  the  grantee  in  the  deed 
was  the  assignee  of  said  Ralir.  This  was  no  defect  at  all. 
Under  the  presumptions  of  law  created  by  statute  and  attend- 
ing the  tax  deed  we  must  presume  that  the  tax  deed  declared 
that  Forest  county  was  the  purchaser  at  the  tax  sale  and  that 
the  grantee  in  the  tax  deed  was  the  assignee  of  Forest  county. 
That  being  the  case^  the  tax  deed  was  not,  after  three  years 
from  the  time  of  recording,  open  to  attack  on  the  ground 
that  the  county  treasurer  failed  to  again  offer  the  land  for 
sale  after  Rahr  defaulted  on  his  bid,  nor  on  the  ground  that 
the  tax-sale  certificate  was  then  altered  by  striking  out  the 
name  of  Eahr  as  purchaser  and  inserting  instead  that  of 
Forest  county.  Gilbert  v.  Pier,  103  Wis-  831,  79  K  W. 
216;  Kennan  v.  Smith,  115  Wis.  463,  91  K  W.  986;  Mill- 
edge  V.  Coleman,  47  Wis.  184,  2  K  W.  77 ;  Hotson  v.  Weth- 
erby,  88  Wis.  824,  60  K  W.  423. 

It  follows  that  the  demurrer  to  the  reply  as  not  constitut- 
ing a  defense  was  properly  sustained,  because  the  reply  ad- 
mitted that  more  than  three  years  had  elapsed  since  the  re- 
cording of  the  tax  deed  and  that  the  land  was  vacant  and  un- 
occupied, and  failed  to  show  that  tbe  tax  deed  was  void  on 
its  face,  or  to  take  issue  with  the  averment  of  the  counter- 
claim that  the  tax  deed  was  fair  on  its  face  and  drafted  and 
executed  in  accordance  with  the  statute  in  such  case  made 
and  provided. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 
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Jambs  Mnsio  Compawt,  Respondent,  vs.  Bsidgb  and  an- 
other, Appellants. 

January  29 — February  18,  1908. 

Bale$:  When  completed:  Affirmance:  Rescission:  Election  of  remediet: 
Fraud:  Damages:  Right  to  stoppage  in  transitu. 

1.  Where  a  bill  of  sale  has  been  duly  executed  and  delirered,  the 

cash  payment  agreed  upon  and  made,  and  the  notes  agreed  upon 
delivered,  so  that  the  consideration  has  passed,  nothing  further 
is  necessary  to  make  a  complete  transfer  of  title  to  the  pur- 
chaser and  entitle  him  to  possession. 

2.  A  party  to  a  contract  cannot  rescind  and  affirm  in  the  same 

breath,  and  where  a  party  to  a  sale  seeks  to  hold  the  property 
as  security  for  the  payment  of  notes  given  for  the  purchase,  he 
elects  in  the  most  unequivocal  terms  to  affirm  the  sale. 

3.  Where  a  party  to  a  sale,  with  full  knowledge  of  the  facts,  has 

elected  to  affirm  the  sale,  he  cannot  afterwards  rescind. 

4.  There  can  be  no  recovery  of  dama«:es  against  a  plaintiff  for  an 

alleged  fraud  where  the  court  has  found  on  sufficient  evidence 
that  the  transaction  involved  Is  entirely  free  from  fraud. 
6.  Where  a  representation,  alleged  to  be  fraudulent,  consisted  of  a 
statement  that  the  purchaser  of  a  stock  of  goods  proposed  to 
continue  the  business  at  the  old  stand,  it  does  not  present  a 
case  of  actionable  fraud,  since  it  is  simply  a  statement  of  fu- 
ture intention  and  not  of  an  existing  fact,  and,  while  reprehen- 
sible if  untrue,  it  affords  no  basis  for  rescission. 

6.  A  promise  or  a  representation,  to  be  actionable,  must  have  been 

relied  upon  or  served  as  an  inducement  to  the  consummation  of 
the  contract 

7.  In  order  to  give  the  right  to  stoppage  in  transitu  there  must  in 

fact  be  a  transit  between  buyer  and  seller — ^the  goods  must  be 
in  the  possession  of  a  carrier  or  middleman, — and  the  buyer 
must  be  shown  to  be  actually  insolvent 

Appeal  from  a  judgment  of  the  municipal  court  of  Mara- 
thon county:  Louis  Mabchetti,  Judge.     Affirmed. 

Replevin  for  a  number  of  pianos,  organs,  and  piano  stools. 
In  and  prior  to  the  month  of  September,  1906,  the  parties 
conducted  rival  stores  for  the  sale  of  musical  instruments  in 
the  city  of  Wausau,    On  the  29th  day  of  that  month  the  de- 
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fendants  executed  and  delivered  to  one  F.  B.  Peekham  a  bill 
of  sale  of  their  stock  of  instruments  and  stools,  together  with 
the  good  will  of  the  business  and  some  other  property  (the 
instruments  and  stools  being  the  same  now  in  suit),  for  the 
expressed  consideration  of  $1,300,  and  at  the  same  time  as- 
signed and  delivered  to  Peekham  the  lease  of  the  store  in 
which  the  goods  were  and  where  defendants  were  doing  their 
business.    Peekham  then  went  to  the  plaintiff's  store  and  sold 
the  pianos,  organs,  and  stock  to  plaintiff  for  $1,000  in  cash, 
and  immediately  returned  to  defendants'  store  and  paid  the 
defendants  $400  in  cash  and  delivered  them  his  note  for 
$406  due  in  ninety  days.     He  had  previously  given  to  de- 
fendants two  ninety-day  notes  for  $332  and  $162,  respect- 
ively, making  in  cash  and  notes  the  sum  of  $1,200 ;  and  it  was 
then  agreed  between  defendants  and  Peekham  that  he  (Peck- 
ham)  should  not  take  the  piano  wagon  and  certain  other 
property  which  was  included  within  the  bill  of  sale  and 
should  be  credited  with  $100  therefor.     Mr.  E.  M.  James, 
president  of  the  plaintiff  company,  on  the  same  day  came 
to  defendants'  store  and  looked  over  the  goods.    The  defend- 
ants were  surprised  to  find  that  he  had  purchased  the  goods, 
and  made  objections  to  his  taking  the  goods  until  the  price 
was  fully  paid  in  cash.     During  the  next  few  days  several 
conversations  took  place  between  Mr.  James  and  the  defend- 
ants.   Mr.  James  attempted  to  take  possession  of  the  goods 
and  the  defendants  declined  to  surrender  either  the  goods 
or  the  store,  and  plaintiff  finally  brought  this  action  of  re- 
plevin.    By  their  answer  the  defendants  claimed  that  there 
was  a  fraudulent  conspiracy  between  Mr.  James  and  Peck- 
ham  by  which  Peekham  was  to  represent  to  defendants  that 
he  proposed  to  purchase  the  goods  and  carry  on  the  business 
himself,  whereas  in  fact  he  was  to  purchase  them  as  agent 
for  James;  and  further,  that  a  part  of  the  scheme  was  that 
Peekham  should  pay  defendants  only  $400  in  cash  and  give 
liis  notes  for  the  balance,  and  then  turn  the  goods  over  to 
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James  as  an  innocent  purchaser  and  depart  from  the  state, 
leaving  the  defendants  to  pursue  their  remedy  on  the  notes 
in  the  state  of  Illinois.  The  answer  further  claimed  a  lien 
on  the  goods  for  $800  with  interest,  and  demanded  judgment 
for  that  sum  against  the  plaintiff.  No  rescission  of  the  con- 
tract was  sought  The  action  was  tried  by  the  court,  and  a 
brief  opinion  was  filed  in  which  the  court  said  that  the  sale 
to  Peckham  was  tainted  with  fraud,  but  that  plaintiff  was 
not  a  party  to  Peckham's  fraud  and  had  a  right  to  make  the 
purchase  relying  on  the  bill  of  sale  given  by  the  defendants 
to  Peckham.  The  court  also  made  general  findings  to  the 
effect  that  the  plaintiff  was  the  owner  and  entitled  to  the 
possession  of  the  property  in  suit,  and  assessed  the  value 
thereof  and  the  damages  sustained,  and  entered  judgment  for 
the  plaintiff,  with  costs,  from  which  the  defendants  appeal. 

For  the  appellants  there  were  briefs  by  Hurley  &  Jones, 
attorneys,  and  T.  C.  Byan,  of  counsel,  and  oral  argument  by 
M.  A.  Hurley. 

For  the  respondent  there  was  a  brief  by  Brown,  Prodi, 
Oenrich  &  Anderson,  and  oral  argument  by  Neal  Brown. 

WiNSLOw,  0.  J.  The  efvidenoe  shows  conclusively  that 
the  sale  of  the  property  in  question  by  the  defendants  to 
Peckham  waB  complete  before  any  contention  arose  between 
the  parties.  A  bill  of  sale  had  been  duly  executed  and  d^ 
livered,  the  cash  payment  agreed  on  had  been  made,  and  the 
notes  agreed  on  had  been  delivered,  so  that  the  consideration 
had  passed  and  the  lease  of  the  store  containing  the  goods 
had  been  assigned  and  delivered  to  Peckham.  Nothing  fur- 
ther was  necessary  to  make  a  complete  transfer  of  title  to 
Peckham  and  entitle  him  to  possession.  Abraham  v.  Kar- 
ger,  100  Wis.  387,  391,  76  N.  W.  330.  If  the  defendants 
had  in  fact  been  defrauded  they  might  doubtless  rescind  the 
contract  or  affirm  it  and  recover  damages.  If  they  chose  to 
rescind  they  must,  under  well-established  l^al  principles, 
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return  the  consideration  so  as  to  restore  the  other  party  to  his 
original  situation.  They  cannot  both  rescind  and  affirm  in 
the  same  breath.  The  partial  exception  to  this  rule  noted  and 
acted  upon  in  Friend  Bros.  C.  Co.  v.  Hvlbert,  98  Wis.  183, 
73  N*.  W.  784,  and  Gay  v.  D.  M.  Osborne  &  Co.  102  Wis. 
641,  78  N.  W.  1079,  has  no  application  here.  In  the  present 
case  the  defendants  are  seeking  to  hold  the  property  as  secu- 
rity for  the  payment  of  the  notes,  and  they  have  thus  in  the 
most  unequivocal  terms  elected  to  affirm  the  contract  Hav- 
ing elected  to  affirm  with  full  knowledge  of  the  facts  they 
cannot  afterwards  rescind.  Nor  can  there  be  any  recovery 
of  damages  against  the  plaintifF,  for  the  reason  that  the  oourt 
has  found  upon  sufficient  evidence  that  it  was  entirely  free 
from  fraud  Nor  does  it  appear  that  there  was  in  fact  any- 
thing in  the  transaction  amounting  to  actionable  fraud.  The 
alleged  representation  made  by  Peckham  that  he  proposed  to 
continue  the  business  at  the  old  stand  was  simply  a  statement 
of  future  intention  and  not  of  an  existing  fact,  and,  while 
it  might  be  reprehensible  if  untrue,  it  affords  no  basis  for 
rescission.  Tufts  v.  Weinfeld,  88  Wis.  647,  60  N.  W.  992. 
Furthermore,  in  the  present  case  there  is  no  evidence  that 
this  promise  or  representation  was  relied  on  by  the  defendants 
or  served  as  an  inducement  to  consummate  the  trada 

It  was  suggested  that  there  might  exist  a  right  of  stoppage 
in  transitu  which  would  justify  the  defendants  in  holding 
the  property  until  the  notes  were  paid.  But  in  order  that 
this  right  should  exist  there  must  in  fact  be  a  transit  between 
buyer  and  seller — ^that  is,  the  goods  must  be  in  the  possession 
of  a  carrier  or  middleman — and  the  buyer  must  be  shown  to 
be  actually  insolvent,  neither  of  which  facts  appears  in  the 
present  case,  26  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1086- 
1089. 

The  judgment  must  therefore  be  affirmed. 

By  the  Court. — It  is  so  ordered. 
Vol*  184—33 
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A.  H.  Stangb  Company,  Respondent,  vs.  City  of  MicRitniL 

and  another,  Appellants. 

January  2^— February  iS,  1908. 

Taxation:  lUegal  personal  property  tax:  Equity:  Infunctions:  Pay- 
ment of  tax  under  protest:  Duress:  Real-estate  taxes:  Removal 
of  cloud  on  title:  Ad  interim  injunctions:  Modification. 

1.  An  action  in  equity  will  not  lie  to  restrain  a  municipal  treasurer 

from  coUectlng  an  illegal  personal  property  tax. 

2.  The  proper  remedy  for  relief  against  an  illegal  personal  prop- 

erty tax  is  to  pay  the  same  under  protest  pursuant  to  sec.  1164, 
Stats.  (1898),  or  upon  duress  of  personal  property  and  then  sua 
at  law  to  recover  back  the  money. 
8.  Actual  seizure  of  property  is  not  necessary  to  payment  of  a  tax 
under  protest.  If  the  property  is  actually  in  duress,  payment 
for  the  purpose  of  releasing  the  same  is  involuntary  and  afCords 
a  common-law  remedy  to  recover  back  the  money,  if  the  tax  is 
illegal.  Payment  to  prevent  a  threatened  or  Impending  levy 
upon  the  property,  protesting  that  it  is  made  to  prevent  the  en- 
forcement of  the  tax  and  that  it  is  claimed  the  same  is  iUegal, 
is  a  su£Elcient  payment  under  protest  to  satisfy  sea  1164,  Stats. 
(1898). 

4.  Illegal  taxes  on  realty  may  be  paid  under  duress  of  personalty  in 

case  of  a  seizure  to  enforce  the  tax  or  paid  to  prevent  an  im- 
pending seizure  to  remove  the  cloud  upon  the  title  to  the  prop- 
erty created  by  the  tax,  protesting  that  the  tax  is  illegal  and 
that  the  remedy  therefor  by  suit  to  recover  back  the  money  will 
be  resorted  to,  and  thereby  such  remedy  be  secured. 

5.  Notwithstanding  opportunity  for  a  person  whose  realty  has  been 

incumbered  by  the  levy  of  an  illegal  tax  thereon  to  pay  the 
same  under  duress  of  property  or  under  protest,  as  before  indi- 
cated, and  thereby  secure  a  remedy  as  before  suggested,  he  may, 
at  his  election,  proceed  in  equity,  while  the  tax  roll  is  in  the 
hands  of  the  collector,  to  remove  the  cloud  on  his  title  and.  In- 
cidentally, to  prevent  the  collection  of  the  tax. 

6.  In  case  of  an  equitable  action  in  the  circumstances  befora  stated 

an  interim  Injimction  should  be  granted  restraining  proceed- 
ings to  enforce  the  tax  pending  where  it  is  reasonably  probable 
that  plaintiff  will  recover,  the  defendant  being  protected  by  a 
bond  against  being  prejudiced  by  the  restraint  in  case  of  its  ap- 
pearing that  such  protection  may  be  necessary. 

7.  In  case  of  a  motion  to  vacate  a  temporary  Injunctional  order  and 

it  clearly  appearing  that  such  order  is  proper  in  part  and  im- 
proper in  part,  it  should  be  modified  acoordingly. 
[Syllabus  by  Marahatt.,  J.] 
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Appeal  from  orders  of  the  superior  court  of  Lincoln 
county:  Aimon  A.  Helms,  Judge*  One  order  affirmed;  the 
other  modified  and  affirmed. 

Action  in  equity  to  cancel  allied  illegal  taxes  levied  upon 
plaintiff's  property,  and  to  restrain  the  collection  thereof. 
The  complaint  is  substantially  as  follows:  The  assessor  for 
the  defendant  city  in  1906  assessed  the  real  property  in  said 
city,  other  than  that  owned  by  plaintiff,  at  approximately 
seventy  per  cent  of  the  full  value  which  ordinarily  could  be 
obtained  therefor  at  private  sale,  and,  except  as  to  logs,  tim- 
ber, lumber,  and  other  manufacturer's  stock  of  the  plaintiff, 
and  like  property  owned  by  some  others,  he  assessed  the 
same  upon  substantially  a  like  basis.  On  the  1st  day  of  May, 
1906,  the  real  estate  (describing  the  same)  owned  by  plaint- 
iff in  the  defendant  city  was  of  the  value  of  not  more  than 
$35,500  on  the  basis  of  what  could  be  obtained  therefor  or- 
dinarily at  private  sale.  ]!Tevertheless  the  assessor  assessed 
said  real  estate  for  said  year  at  $76,000,  knowing,  or  having 
good  reason  to  know,  that  the  same  was  not  worth  more  than 
the  amount  aforesaid.  Said  real  estate,  upon  the  basis  other 
real  estate  in  said  city  was  assessed  at,  should  not  have  been 
valued  at  to  exceed  $25,350.  On  May  1,  1906,  plaintiff 
owned  personal  property  assessable  in  the  city  of  Merrill  of 
the  value  of  not  to  exceed  $188,175,  which,  on  llie  basis 
other  property  was  assessed  at,  should  have  been  valued  by 
the  assessor  at  not  to  exceed  $131,863,  which  fact  the  as- 
sessor either  knew,  or  by  the  exercise  of  reasonable  diligence 
might  have  known.  The  assessor  intentionally  and  know- 
ingly discriminated  against  the  plaintiff  in  assessing  its  per- 
sonal and  real  property,  valuing  the  former  at  $282,005. 
The  assessment  roll  with  the  valuation  of  plaintiff's  prop- 
erty in  accordance  with  the  assessment,  as  aforesaid,  was  in 
due  time  placed  before  the  board  of  review  for  its  action 
thereon.  Plaintiff  appeared  before  such  board  and  made  a 
full  disclosure  under  oath  of  all  of  its  taxable  property  situ- 
ated in  said  city  and  produced  evidence  substantially  showing 
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concluflively  that  its  real  and  personal  property  should  have 
been  assessed  as  before  stated.  The  board  disregarded  snch 
evidence  and  placed  the  value  of  plaintiff's  real  estate  at 
$60,750  and  the  valne  of  its  personal  property  at  $226,905 
for  logs,  lumber,  ties,  poles  and  posts,  not  manufacturer's 
stock,  and  $15,048  for  other  personalty.  The  board  included 
in  the  assessment  4,800,000  feet  of  lumber  belonging  to  the 
plaintiff  which  on  the  1st  day  of  May,  1906,  was  located  in 
the  town  of  Scott,  Lincoln  county,  Wisconsin.  Said  lumber 
consisted  of  manufacturer's  stock  and  was  tazable  in  said 
town  of  Scott,  and  was  actually  so  taxed.  The  facts  in  r^ard 
to  such  property  were  fully  established  before  the  board  of 
review,  but  it  nevertheless  wilfully  included  such  lumber 
in  the  assessment  of  property  to  the  plaintiff.  On  said  1st 
day  of  May  plaintiff  did  not  own  any  saw  logs  or  similar 
property  assessable  in  said  city  of  MerriU  that  was  not  either 
manufacturer's  or  merchant's  stock  and  held  for  manufacture 
at  plaintiff's  sawmill  or  for  sale  in  the  market,  which  fact 
it  caused  to  appear  to  the  board  by  clear  and  uncontradicted 
evidence.  From  the  assessment  roll,  in  due  time  the  tax  roll 
for  said  city  for  1906  was  made,  there  being  extended  as 
taxes  against  plaintiff's  real  estate  $1,779.31  and  against  its 
personaJty  $7,083.21.  The  tax  roU  was  duly  delivered  to 
the  city  treasurer  with  a  warrant  in  due  form  for  the  collec- 
tion of  the  taxes,  and  such  collection,  unless  restrained  by  the 
court,  will  be  enforced  against  the  plaintiff  by  a  levy  upon 
and  sale  of  its  personal  property.  Plaintiff  is  ready  and  wiD- 
ing  to  pay  its  just  proportion  of  the  taxes  levied  in  said  city 
of  MerriU  for  said  year  1906,  but  is  unable  to  ascertain  the 
same  without  the  aid  of  the  court  The  taxes  extended  against 
plaintiff's  real  estate,  as  indicated,  are  a  lien  thereon.  Plaint- 
iff has  no  adequate  remedy  at  law  for  relief  against  the  ille- 
gal taxes  and  will  be  irreparably  injured  unless  the  wrongs 
done  and  threatened  to  it  can  be  dealt  with  by  a  court  of 
equity. 

There  was  a  prayer  for  judgment  declaring  the  assessmait 
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of  plaintiffs  property  for  taxes  of  1906  in  said  city  and  the 
taxes  levied  thereon  illegal,  and  enjoining  the  defendant  trea^ 
urer  from  collecting  or  returning  the  same  as  delinquent 

A  temporary  injunction  was  granted  restraining  the  treas- 
urer, pending  the  action,  from  collecting  the  alleged  illegal 
taxes. 

The  defendants  moved  for  an  order  dissolving  the  tem- 
porary injunctian,  and  demurred  to  the  complaint  upon  the 
ground  of  insuflSciency.  The  demurrer  was  overruled.  The 
temporary  injunction  was  continued  upon  condition  of  plaint- 
iff paying  into  court  for  lihe  use  of  the  defendant  city  $6,500. 

F.  J.  Smith,  attorney,  and  John  Barnes,  of  counsel,  for 
the  appellants. 

For  the  respondent  lliere  were  briefs  by  Reid,  Smart  A 
Curtis  and  John  Van  Hecke,  and  oral  argument  by  Mr.  A.  H. 
Beid  and  Mr.  Van  Hecke. 

Makshaxl,  J.  Several  questions  are  argued  in  the  briefs 
of  counsel  which  need  not  be  discussed  at  any  great  length. 

The  case,  viewed  from  the  plain  import  of  the  complaint 
and  conceded  principles  of  law,  comes  down  to  a  very  narrow 
compass. 

It  is  conceded  the  allegations  of  the  complaint  show  that 
plaintiff^s  property  was  illegally  and  inequitably  assessed, 
and  consequently  the  taxes  complained  of  are  likewise  ille- 
gal and  inequitable. 

It  is  further  conceded  that  equity  will  not  interfere  to  pr^ 
vent  the  collection  of  an  illegal  personal  property  tax,  but 
will  leave  the  party  aggrieved  to  the  remedy  afforded  by 
sec.  1164,  Stats.  (1898),  or  his  common-law  remedy  of  pay- 
ing the  taxes  under  compnlsion  or  protest  and  suing  at  law  to 
recover  back  the  money. 

It  is  further  conceded  that  since  there  is  at  best  but  one 
cause  of  action  stated  in  the  complaint,  on  the  question  of 
whether  the  same  is  a  good  cause  of  action,  the  fact  that  the 
purpose  of  the  pleader  was  to  secure  relief  from  personal 
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property  taxes  as  well  as  to  remove  the  apparent  lien  of  taxes 
on  realty  is  immateriaL  It  is  sufficient  if  the  pretended 
canse  of  action  is  good  as  to  the  tax  on  the  latter. 

It  must  further  be  conceded  that  the  complaint  abundantly 
shows  that  respondent  had  personal  property  within  the  ju- 
risdiction of  the  treasurer  subject  to  seizure  by  him  for  pay- 
ment of  all  the  taxes  in  question,  and  that  when  the  action 
was  commenced  he  would  have  proceeded  to  make  such  seizure 
had  the  court  not  intervened  to  prevent  it,  and  that  the  action 
was  commenced  in  part  to  prevent  the  enforcement  of  tlie 
taxes. 

It  follows  in  any  view^  respondent,  when  the  action  was 
commenced,  was  competent  to  pay  the  taxes  under  protest 
pursuant  to  sec.  1164,  Stats.  (1898),  and  to  obtain  redress 
by  an  action  at  law  to  recover  back  the  money. 

Counsel  is  in  error  as  to  its  being  necessary  in  order  to  se- 
cure the  benefit  of  sec  1164  for  the  person  aggrieved  to  wait 
until  there  is  duress  of  property  before  making  payment  of 
the  tax.  Independently  of  the  statute,  if  one  pays  a  tax  in- 
voluntarily, as  to  relieve  his  property  from  a  levy  existing 
thereon,  or  to  prevent  a  threatened  and  impending  levy,  he 
may  sue  to  recover  back  the  tax.  No  statute  was  ever  consid- 
ered necessary  for  that  purpose.  Mcelheson  v.  Mazonumie,  20 
Wis.  191 ;  Parcher  v.  Marathon  Co.  52  Wis.  388,  9  K  W.  23 ; 
Ruggles  v.  Fond  du  Lac,  53  Wis.  436,  10  N.  W.  565 ;  Wed- 
em  Ranches  v.  Custer  Co.  89  Fed.  577.  It  will  be  observed 
that  an  action  based  on  involuntary  payment  of  an  illegal 
tax  was  held  to  be  maintainable  in  this  state  before  the  passage 
of  the  law  of  1870,  now  embodied  in  the  section  referred  to. 
The  rule  in  respect  to  the  matter,  supported  by  many  authori- 
ties, is  thus  stated  in  27  Am.  k  Eng.  Ency.  of  Law  (2d  ed.) 
762: 

"Where  the  payment  is  involuntary,  protest  is  not  neces- 
sary, in  the  absence  of  statute,  to  entitle  the  taxpayer  to  re- 
cover taxes  paid  under  ccanpulsion.    And  where  illegal  taxes 
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are  voluntarily  paid,  a  protest  will  not  enable  the  taxpayer  to 
recover,  unless  it  is  provided  by  statute  that  a  recovery  may 
be  had  where  the  payment  was  under  protest" 

That  rule  is  fully  discussed  in  Western  Ranches  v.  Custer 
Co,,  supra. 

The  statute  under  consideration  was  doubtless  passed  far 
the  very  purpose  of  permitting  a  person  aggrieved  by  illegal 
taxes  assessed  against  his  property  to  prevent  undue  preju- 
dicial enforcement  thereof,  by  paying  the  same  under  pro- 
test, notifying  the  officer  at  the  time  of  such  payment  that  he 
claims  the  taxes  to  be  illegal  and  will  seek  his  remedy  to  re- 
cover back  the  money.  This  court  said  in  the  first  case  de- 
cided after  passage  of  the  law  in  question: 

"Should  the  officers  of  the  town  attempt  to  .  .  .  assess  a 

tax. wholly  unauthorized  and  illegal  .  .  .  the  plaintiffs  will 
have  their  action  at  law  to  recover  back  the  money  if  paid 
under  protest  or  on  levy  or  distress  of  personal  property. 
.  .  ."    Judd  V.  Fox  Lake,  28  Wis,  583,  587. 

Thus  recognizing  the  statutory  right  as  distinct  from  the 
common-law  right  That  was  repeated  in  8age  v.  Fifield,  SB 
Wis.  546,  32  N.  W.  «29.  So  in  any  view  there  can  be  no 
question  but  that  the  respondent  in  this  case  was  so  cinram- 
stanced  at  the  time  the  action  was  commenced  that  it  might 
have  paid  the  taxes  complained  of  and  thereby  extinguished 
the  cloud  upon  its  realty,  and  maintained  an  action  against 
the  appellant  city  to  recover  back  the  money. 

It  follows  that  we  have  this  plain  proposition  for  de- 
cision :  Notwithstanding  the  opportunity  afforded  to  a  prop- 
erty owner,  as  indicated  in  the  forgoing,  must  he  take  advan- 
tage thereof  or  may  he  elect  whether  he  will  do  so  or  invoke 
an  equitable  remedy  to  remove  the  ill^al  tax  lien  upon  his 
realty? 

The  learned  counsel  for  appellants  invoke  Keystone  L.  Co. 
V.  Pederson,  93  Wis.  466,  67  K  W.  696,  as  conclusive  in 
favor  of  appellants  on  that  question.      It  seems  to  the  court 
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the  case  is  not  in  point  It  is  merely  to  this  effect:  If  a  tax- 
payer neglects  to  pay  the  taxes  upon  his  realty  or  personalty 
until  seizure  of  the  latter  by  the  treasurer  under  his  tax  war- 
rant, such  property  owner's  only  remedy  to  r^ain  his  prop- 
erty and  at  the  same  time  save  his  rights  is  to  pay  the  tax 
under  protest  as  provided  by  sec.  1164:  aforesaid,  and  then 
sue  at  law  to  recover  back  the  money.  Whether  the  property 
owner  may  proceed  in  advance*of  any  levy  upon  his  property 
to  inv(^e  equity  jurisdiction  to  cancel  the  apparent  lien  upon 
his  real  estate  created  by  the  illegal  tax  and  in  the  meantime, 
as  an  incident  to  the  action  in  that  regard,  prevent  pro- 
ceedings on  the  part  of  the  treasurer  to  levy  upon  his  per- 
scmalty  for  the  purpose  of  collecting  the  tax  and  prevent 
a  return  thereof  as  delinquent,  is  quite  another  question. 

Counsel  for  appellants  freely  conceded  on  the  oral  argu- 
ment that  the  court  has  often  said  equity  will  interfere  to  re- 
move an  ill^al  tax  lien  on  realty  before  the  return  of  the 
tax  as  delinquent,  but  it  is  insisted  that  the  court  has  not  so 
held  where  it  appeared  that  there  was  personal  property  sub- 
ject to  seizure,  affording  the  person  taxed  opportunity  to  take 
advantage  of  the  remedy  afforded  by  sec  1164.  That  con- 
tention rests  on  the  supposition  that  opportunity  for  the 
treasurer  to  seize  personal  property  for  a  tax  is  essential  to 
payment  under  protest,  which  is  incorrect  There  is  nothing 
in  such  section  suggesting  that  it  is  confined  to  such  a  situa- 
tion. One  may,  as  before  indicated,  pay  his  tax  on  realty 
to  prevent  its  being  returned  as  delinquent,  protesting  that 
he  does  so  for  such  purpose  and  that  he  daims  the  tax  to  be 
illegal  and  thereby  secure  a  legal  remedy  to  test  the  question 
of  the  illegality.  So  whether  there  was  or  was  not  personalty 
subject  to  levy  and  upon  which  a  levy  was  impending  is  im- 
material. 

The  foregoing  brings  us  to  this:  Was  the  removal  of  the 
illegal  tax  lien  on  the  realty  created  merely  by  extension  of 
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the  tax  upon  the  tax  roll  and  delivery  of  the  roll  to  the  treas- 
urer with  the  proper  warrant  attached  for  the  purpose  of 
enforcing  the  tax,  a  proper  subject  for  equitable  cognizance  ? 

This  court  has  decided  that  in  the  affirmative  on  several 
occasions,  the  following  being  significant  instances  as  applied 
to  the  facts  of  this  case:  HcBmiLton  v.  Fond  dm  Lac,  25  Wis. 
490 ;  Judd  v.  Fox  Lake,  28  Wis.  688 ;  MUwavkee  I.  Co.  v. 
Hvbhard,  29  Wis.  61;  Sage  v.  Fifield,  68  Wis.  646,  32  K 
W.  629. 

In  the  first  case  cited  the  action  was  brought  before  a  re- 
turn of  the  tax,  as  in  this  instance,  and  it  was  held  that  the 
action  would  lie.  It  should  be  noted  that  personal  property, 
before  the  action  was  conmienoed,  had  been  levied  upon  by 
the  treasurer.  The  complaint  was  challenged  for  insuffi- 
ciency. The  action  was  sustained,  the  court  holding  that  it 
was  competent  for  equity  to  deal  with  the  matter  for  the  pur- 
pose of  removing  the  doud  on  the  title  to  the  realty. 

In  Judd  V.  Fox  Lake,  supra,  the  action  was  commenced 
as  in  this  case,  and  it  was  sustained  as  one  to  remove  a  doud 
on  title  to  realty,  the  court  saying,  in  substance,  that  in  case 
of  the  assessment  of  an  illegal  tax  upon  really  the  mere  exten- 
sion of  it  upon  the  tax  roll  affords  the  proper^  owner  the 
right  to  a  suit  in  equity  to  remove  the  cloud  upon  his  title. 

In  Sage  v.  Fifield,  supra,  language  to  the  same  effect  was 
used. 

In  Beaeer  v.  Ashland,  89  Wis.  28,  61  N.  W.  77,  the  same 
doctrine  was  announced,  and  it  was  held,  under  facts  similar 
to  those  here  in  respect  to  illegal  action  of  the  board  of  re- 
view, that>  though  the  matter  might  be  dealt  with  by  a  cer- 
tiorari action,  equity  would  interfere,  since  the  right  to  the 
other  remedy  was  not  absolute.  In  that  case  the  point  was 
made  that  the  action  was  prematurely  bron^t;  that  there 
was  no  apparent  doud  upon  the  plaintiff's  title,  because  the 
tax  proceedings  had  not  proceeded  so  far  as  to  make  the  tax  a 
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lien  <m  the  realty,  the  tax  roll  not  having  been  yet  delivered 
to  the  city  treasurer.    To  that  the  oonrt  anaweied : 

"It  is  beyond  question  that  a  court  of  equity  has  jurisdic- 
tion, not  only  to  set  aside  and  cancel  a  proceeding  that  is  al- 
ready a  doud  upon  the  plaintiffs  title,  but  to  enjoin  one 
i^hich  is  being  prosecuted  and  will,  if  not  prevented,  result  in 
creating  a  doud  upon  his  titla  ...  A  court  of  equity  will 
.  .  .  enjoin  a  proceeding  in  a  case  like  the  present,  which 
win  necessarily  create  such  cloud.  The  tax  or  assessment,  in 
an  uncanceled  state,  has  a  tendency  to  throw  a  doud  over  the 
title.*' 

The  law  seems  to  be  so  firmly  established,  as  indicated, 
that  no  further  diseossion  would  seem  to  be  warranted. 

On  the  question  of  whether  the  cause  of  action  was  com- 
plete without  pleading  an  offer  to  pay  the  just  amount  of  the 
tax  charged  to  the  property,  little  need  be  said.  It  is  allied 
that  plaintiff  was  ready  and  veiling  to  pay  its  just  proportion 
of  the  tax  as  soon  as  the  same  should  be  ascertained,  and  that 
it  was  unable  to  determine  the  matter  without  judidal  assist- 
ance.   That  is  certainly  sufficient. 

Since  a  good  cause  of  action,  as  we  have  seen,  is  stated 
in  the  complaint  to  remove  the  void  tax  lien  upon  the  land, 
it  was  proper  to  preserve  the  staiiLS  quo  as  to  that  branch  of 
the  case,  pending  the  litigation,  by  a  temporary  injunction. 
It  is,  as  a  rule,  competent  for  and  the  duty  of  a  court  of  eq- 
uity to  so  control  a  situation  involved  in  litigation  as  to  en- 
able it  to  efficiently  grant  the  relief  sought  by  the  final  decree. 
An  interim  injunction,  as  in  this  case  as  to  the  realty,  is 
very  common  and  has  been  allowed  almost  as  a  matter  of 
course  in  case  of  strong  probability  of  recovery  by  the  plaint- 
iff, defendant  being  protected  by  a  bond  against  probable 
injury  by  reason  of  the  injunction,  in  case  of  plaintiff  fail- 
ing to  recover,  where  sudi  protection  seemed  necessary.  The 
general  rule  on  the  subject  laid  down  in  YaJley  I.  Works 
Mfg.  Co.  V.  Goodrich,  10«  Wis.  436,  78  N.  W.  1096,  ap- 
plies  to  cases  of  this  sort  m  to  the  realty.     It  will  be  seen 
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by  an  examination  of  such  cases,  to  wLich  reference  has 
been  made,  that  in  every  instance  Itere  was  a  temporary  in- 
junction* 

Inasmndi  as  ihe  action  is  not  maintainable  so  far  as  the 
purpose  thereof  is  to  nullify  taxes  assessed  upon  personal 
property  and  to  prevent  the  collection  thereof  it  is  con- 
sidered that  on  the  motion  to  vacate  the  injunctional  order  it 
should  have  been  so  modified  as  not  to  apply  to  such  taxes. 
It  has  recently  been  held  that  on  such  a  motion  it  is  error 
not  to  modify  the  order  in  so  far  as  the  same  is  clearly  er- 
roneous, even  though  it  be  ri^t  as  regards  refusal  to  vacate 
entirely.  Cawker  v.  MUivavJcee,  133  Wis.  29,  113  K  W. 
419. 

By  the  Court. — ^The  order  overruling  the  demurrer  is  af- 
firmed. The  injunctional  order  is  so  modified  as  not  to  apply 
to  the  personal  property  tax,  and  as  so  modified  is  aflSrmed. 
Costs  in  this  court  are  allowed  in  appellants'  favor  to  the  ex- 
tent of  clerk's  fees  and  taxable  disbursements  for  printing. 
"No  costs  are  allowed  in  respondent's  favor. 


DoiorjcB,  by  guardian  ad  litem.  Respondent,  vs.  Gbaap, 

Appellant, 

January  tB—February  18j  1908. 

JAwUtation  of  acUom:  Personal  injuries:  Notice  of  ^ftary:  '^Assatat:'* 

**Batteryr 

1.  An  action  based  on  a  careless,  reckless,  and  negligent  battery  on 
plaintiff  is  governed  by  the  limitations  prescribed  by  subd.  5, 
sec.  4222,  Stats.  (1898),  and  the  provisions  of  subd.  2,  sec.  4224, 
do  not  apply;  and  hence  where  no  notice  of  the  injury  is  given, 
no  action  therefor  commenced,  nor  complaint  actually  served 
within  one  year  after  the  happening  of  the  event  causing  dam- 
age, as  required  by  subd.  6,  sec.  4222,  the  cause  of  action  is 
barred. 
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2.  Where  there  la  no  Intentional  attempt,  by  violence,  to  do  injury 

to  another — ^no  present  purpose  to  do  such  injury — ^there  is  no 
assault 

3.  The  term  "battery"  in  a  limitation  statute  means  an  event  from 

which  a  criminal  action  for  assault  and  battery  will  lie,  not  one 
involving  mere  negligence. 
[4.  Timlin,  J.,  concurring,  is  of  the  opinion  that  cases  of  personal 
injury  are  to  be  classified  under  subd.  5,  sec.  4222,  or  under 
subd.  2,  sec  4224,  Stats.  (1898),  upon  consideration  of  whether 
the  Injury  was  Intentional  or  inadvertent] 

Appsal  from  an  order  of  the  superior  court  of  Lincoln 
county:  Ai^mon  A.  Helms,  Judge.    Reversed. 

The  appeal  is  from  an  order  setting  aside  a  directed  ver- 
dict and  the  judgment  entered  thereon  in  favor  of  the  de- 
fendant and  granting  the  plaintiff  a  new  trial.  The  com- 
plaint of  the  plaintiff,  by  her  guardian,  sets  forth,  among 
other  things,  that  she  is  an  infant,  and  that  on  the  19th  day 
of  June,  1904,  the  defendant  did  carelessly  and  negligently 
strike  her  a  severe  blow  in  the  f  axje  with  a  large,  heavy  beer 
glas8>  and  thereby  caused  her  injury.  The  defendant  de- 
murred to  the  complaint  on  the  ground,  among  others,  that 
the  action  was  not  commenced  within  the  time  limited  by 
law,  and  pleaded  sees.  4219  and  4222,  Stats.  (1898),  and 
the  amendments  thereof.  The  demurrer  was  overruled,  and 
the  statute  of  limitations  was  set  up  in  the  answer  and  tie 
fact  that  no  notice  of  the  injuries  had  been  given  until  more 
than  one  year  had  elapsed.  The  testimony  tended  to  show 
that  the  infant  plaintiff  was  injured  in  the  manner  alleged 
in  the  complaint.  At  the  dose  of  the  plaintiff's  testimony  the 
defendant  moved  for  nonsuit,  and  upon  the  dose  of  the  tes- 
timony moved  for  a  verdict,  stating  the  same  grounds.  The 
court  granted  the  last  motion  upon  the  ground  that  there  had 
been  no  notice  given  within  a  year,  as  required  by  law,  and 
that  the  action  had  not  been  commenced  and  the  complaint 
actually  served  within  one  year  from  the  happening  of  the 
injury,  and  ordered  the  action  dismissed,  and  judgment  was 
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entered  accordingly.  Thereafter,  upon  motion  made  by  the 
plaintiff,  said  order  dismissing  tlie  action  and  the  judgment 
rendered  in  favor  of  the  defendant  were  vacated  and  a  new 
trial  granted.     The  defendant  appeals  from  this  order. 

F.  J.  Smith,  for  the  appellant 

John  Van  Heche,  for  the  respondent 

Bashfobd,  J.  The  trial  court  in  granting  the  order  ap- 
pealed from  states  as  the  reason  therefor: 

"That  the  complaint  is  based  upon  a  careless  and  negli- 
gent battery  on  plaintiff,  and  that  the  limitations  prescribed 
by  sec.  4222,  Stats.  (1898),  and  the  provisions  of  subd.  6 
of  said  section,  do  not  apply ;  that  the  statute  of  limitations 
fixed  by  sec.  4224,  Stats.  (1898),  does  apply.*^ 

An  application  of  these  statutes  to  the  cause  of  action 
stated  presents  the  question  to  be  determined  on  this  appeal. 
Subd.  5  of  sec.  4222  prescribes  a  six-year  limitation  upon 
actions  to  recover  damages  for  an  injury  to  the  person,  char- 
acter, or  rights  of  another  not  arising  on  contract,  "except 
in  case  where  a  different  period  is  expressly  prescribed."  It 
provides  that  no  action  to  recover  damages  for  an  injury 
to  the  person  shall  be  maintained  unless  within  one  year 
after  the  happening  of  the  event  causing  such  damages  no- 
tice in  writing  shall  be  served  upon  the  person  or  corpora- 
tion by  whom  it  is  claimed  such  damage  was  caused,  "stating 
the  time  and  place  where  such  damage  occurred,  a  brief  de- 
scription of  the  injuries,  the  manner  in  which  they  were 
received,  and  the  grounds  upon  which  claim  is  made,  and  that 
satisfaction  thereof  is  claimed  of  such  person  or  corporation." 
The  amendment  of  1899  (Laws  of  1899,  ch.  307)  provides 
that  when  an  action  shall  be  brought  and  a  complaint  actually 
served  therein  within  one  year  after  the  happening  of  the 
event  causing  such  damages,  the  notice  "herein  provided  for 
need  not  be  served.'^  It  is  conceded  in  this  case  that  no  notice 
in  writing  was  served  as  required  by  this  section  and  that 
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the  action  was  not  commenced  and  the  complaint  actually 
served  within  one  year  after  the  happening  of  the  event. 
The  action  was  not,  therefore,  brought  vnthin  the  provisions 
of  this  section,  and  it  cannot  be  maintained  unless  a  different 
period  is  expressly  prescribed  elsewhere  in  the  statutes. 

It  is  urged  on  behalf  of  the  respondent,  and  afl  the  trial 
court  held,  that  this  is  an  action  for  a  negligent  battery  and 
the  limitation  prescribed  by  sec.  4224  applies.  Subd.  2  of 
that  section  prescribes  a  two-year  limitation  upon  actions 
to  recover  damages  for  libel,  slander,  assault,  battery,  or 
false  imprisonmentw  Is  that  provision  to  be  restricted  to 
acts  which  are  unlawful  and  intentionally  wilful,  or  may  it 
include  acts  committed  unintentionally  and  through  want  of 
ordinary  care  ?  In  Drinkwaier  v.  Andrew,  "126  Wis.  241, 
105  N.  W.  575,  it  was  held  that  the  provision  of  subd.  5, 
sec  4222,  was  not  applicable  to  an  injury  inflicted  by  an 
assault  and  battery ;  that  the  action  was  governed  by  the 
provisions  of  sec.  4224,  and  consequently  that  no  notice  of 
the  injury  was  required.  That  was  an  action  to  recover  dam- 
ages for  an  assault  and  battery  inflicted  wilfully  and  inten- 
tionally, as  appears  by  the  printed  case.  The  question  here 
presented  as  to  an  unintentional  battery  was  not  there  con- 
sidered or  decided. 

Respondent  contends  that  an  auction  for  assault  and  bat- 
tery may  be  maintained  where  the  injury  results  from  the 
recklessness  or  negligence  of  the  defendant  or  without  any 
criminal  intent,  citing  2  Anu  &  Eng.  Ency.  of  Law  (2d  ed.) 
989,  and  Voshvrg  v.  Pviney,  80  Wis.  523,  527,  50  K  W. 
403.  Voshurg  v.  Putney  was  an  action  to  recover  for  an  as- 
sault, and  the  court  held  that  the  act  was  unlawful  and  that 
the  intention  to  commit  was  necessarily  "unlawful.  The 
court  was  there  considering  an  unlawful  assault.  In  the 
opinion  it  is  said  that  "plaintiff  must  show  that  the  intention 
was  unlawful  or  that  the  defendant  is  in  fault"  Degenhardi 
V.  HeUer,  93  Wis.  662,  68  N.  W.  411,  was  an  action  to  re- 
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cover  for  an  assault  -with  a  revolver,  but  the  proof  showed 
that  the  weapon  was  not  aimed  at  the  plaintiff  and  that  it 
was  discharged  with  the  intention  of  giving  him  a  fright 
but  without  intending  to  do  him  bodily  harm.  In  the  opinion 
a  number  of  definitions  of  assault  are  given,  all  embodying 
the  element  of  criminal  intent — among  others  the  following 
(93  Wis.  664,  68  K  W.  412) : 

^'An  assault  is  an  intentional  attempt,' by  violence,  to  do 
an  injury  to  another. ''  "If  there  is  no  such  intention — no 
present  purpose  to  do  such  injury — ^then  there  is  no  assault.'' 
"The  intention  to  do  harm  is  of  the  essence  of  an  assault,  and 
this  intent  is  to  be  collected  by  the  jury  from  the  circum- 
stances of  the  case."  "In  the  case  of  a  mere  assault  the  quo 
ammo  is  material,  as  without  an  unlawful  intention  there  is 
no  assault" 

The  court  adds :  "To  the  same  effect  is  Vosbvrg  v.  Puiney, 
80  Wis.  527,  50  K  W.  403." 

It  is  clear,  therefore,  that  the  definition  of  assault  and 
battery  as  adopted  by  this  court  implies  a  wrongful  intent 
If  the  common-law  definition  is  as  broad  aa  conteuded  for 
by  counsel  and  includes  acts  committed  negligently  and  un« 
intentionally,  it  would  embrace  a  large  class  of  cases  for 
personal  injuries.  This  may  be  illustrated  by  th^  quotation 
from  2  Addison,  Torts  (Wood's  ed.)  §  788,  aa  found  in  re- 
spondent's brief,  as  follows: 

"Thus,  if  a  man  drives  against  and  violently  upsets  the 
plaintiff  in  his  carriage  and  knocks  him  down,  or  overturns 
the  chair  in  which  he  is  seated,  the  person  thus  striking  the 
plaintiff  or  knocking  him  down  is  guilty  of  an  assault,  al- 
though he  had  no  intention  of  committing  an  assault" 

Are  all  personal  injury  cases  which  involve  the  element  of 
negligent  battery  to  be  excluded  from  sec.  4222  requiring 
notice  to  be  given,  and  are  they  to  be  barred  after  two  years 
under  sec  4224,  notwithstanding  such  notice? 

It  is  considered  by  the  court  that  the  supreme  court  of  the 
state  of  Minnesota  in  OH  v.  Oreat  N.  B.  Co.  70  Minn.  60, 
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72  K".  W.  833,  passed  on  the  precise  question  we  have  hero 
as  regards  the  meaning  of  the  word  "battery*'  in  onr  two-year 
limitation  statute  in  accord  with  the  conclusion  before  stated, 
and  that  in  Perkins  v.  Stein  <&  Co.  94  Ky.  433,  22  S.  W. 
649,  and  Bieger  v.  Fahys  W.  C.  Co.  13  N.  Y.  Supp.  788, 
substantially  the  same  conclusion  was  reached.  In  the  Min- 
nesota case  it  was  said,  in  effect,  speaking  of  the  term  ^^t- 
tery"  in  a  limitation  statute  worded  exactly  like  our  own  two- 
year  statute  above  referred  to,  it  means  an  «vent  for  which 
a  criminal  action  for  assault  and  battery  will  lie,  not  one  in- 
volving mere  negligence. 

But,  assuming  that  this  complaint  can  be  construed  as 
stating  a  cause  of  action  for  a  n^ligent  battery,  the  court 
haa  reached  the  conclusion  that  it  is  to  be  governed  by  the 
provisions  of  sec  4222,  and  that  sec  4224  does  not  apply. 
Sec  4224  provides  a  limitation  of  two  years  on  civil  actions 
founded  upon  the  malicious  or  wilful  acts  of  the  adverse 
party.  It  seemed  wise  to  the  legislature  to  fix  this  short  pe- 
riod for^  the  prosecution  of  claims  of  this  character.  The 
words  "assault"  and  ^'battery,"  as  found  in  that  section,  are 
used  in  the  same  sense  as  defined  in  the  case  already  cited 
as  involving  an  intentional  wrong.  The  words  "assault"  and 
'^battery,"  as  found  in  subd.  2  of  sec  4224,  are  associated 
with  libel,  slander,  and  false  imprisonment,  which  are  founded 
upon  a  wrongful  act  and  not  upon  the  want  of  ordinary  care. 
The  action  for  a  battery  which  must  be  brought  within  two 
years  is  therefore  held  to  be  an  intentionally  administered 
injury  to  the  person.  Sees.  4222  and  4224  must  be  construed 
together,  and  every  part  given  effect,  if  possible.  This  could 
not  be  done  if  it  should  be  held  that  an  action  for  negligent 
battery  might  be  brought  within  six  years  under  the  first 
section,  and  that  it  would  be  bar^red  after  two  years  under  the 
second  section.  OH  v.  Great  N.  B.  Co.  70  Minn.  50,  72  N. 
W.  833. 

For  the  reasons  stated  the  court  holds  that  this  action  is 
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governed  by  the  provisions  of  sea  4222  and  cannot,  therefore^ 
be  maintained. 

By  the  Court. — ^The  order  appealed  from  is  reversed,  with 
directions  to  dismiss  the  action. 

Timlin,  J.  (concurring).  It  was  a  smnmer  evening  on 
the  road  in  front  of  Fehrman's  saloon.  The  plaintiff  was 
at  that  stage  of  yonng  womanhood  when  her  face  was  a  con- 
siderable part  of  her  fortona  The  defendant  was  one  of 
those  young  men  who  find  it  difficult  or  impossible  to  com- 
bine dexterity  with  celerity.  With  others  they  formed  a 
friendly  group,  in  the  midst  of  which  defendant  turned 
around  hastily  while  holding  in  his  hands  a  beer  glass  which 
he  seemed  desirous  of  replenishing.  In  turning  he  un- 
intentionally brought  the  beer  glass  in  contact  with  plaintiff's 
face,  cutting  her  lips  and  breaking  several  of  her  teeth.  After 
one  year  and  before  two  years  she  began  this  action  against 
him.  No  notice  was  given  as  required  by  sec  4222,  Stats. 
(1898).  The  complaint  avers  that  the  defendant  "did  care- 
lessly and  negligently  strike  said  plaintiff  a  severe  blow  in 
the  face  with  a  heavy  beer  glass." 

The  question  for  determination  is  whether  the  notice  re- 
quired by  sec.  4222,  Stats.  (1898),  should  have  been  given. 
After  six  years  from  the  time  the  cause  of  action  accrued 
there  is  barred  by  subd.  6  of  sec.  4222  "an  action  to  recover 
damages  for  an  injury  to  property,  real  or  personal,  or  for 
an  injury  to  the  person,  character  or  rights  of  another  not 
arising  on  contract,  except  in  case  where  a  different  period  is 
expressly  prescribed."  After  two  years  from  the  time  the 
cause  of  action  accrues  there  is  barred  by  subd.  2  of  sec. 
(4224,  Stats.  (1898),  "an  action  to  recover  damages  for  libel, 
slander,  assault,  battery  or  false  imprisonment"  In  cases' 
falling  within  subd.  5.  sec.  4222,  xmlcss  the  action  is  begun 
within  a  year  notice  of  injury  must  be  given  "within  one  year 
after  the  happening  of  the  event  causing  such  damages.  In 
Vol.181  — 84 
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cases  falling  under  subd,  2  of  sec.  4224  such  notice  is  not  re- 
quired. It  is  contended  that  wherever  an  action  of  battery 
or  trespass  vi  et  a^^iis  at  common  law  could  be  maintained 
the  case  falls  within  subd.  2  of  sea  4224,  that  the  case  at 
bar  is  such  a  case,  and  therefore  no  notice  was  necessary. 
But  the  case  at  bar  was  one  in  which  either  an  action  on  the 
case  or  an  action  for  battery,  at  the  option  of  the  plaintiff, 
might  have  been  maintained  at  common  law.  In  Howard 
V.  Tyler,  46  Vt  683,  a  case  decided  as  late  as  1874,  the  court 
said: 

"Without  entering  the  field  of  discussion  that  has  beai 
80  fruitful  of  legal  learning  and  ingenuity  in  the  attempt 
to  define  and  apply  the  distinction  between  the  action  of 
trespass  and  case,  it  is  sufficient  to  say  that  the  rule  seems 
now  to  be  well  established  by  the  authorities  that  when  the 
injury  to  the  plaintiff  results  from  the  immediate  force  of  the 
defendant,  and  is  caused  by  his  carelessness  and  negligence, 
and  is  not  wilful,  the  plaintiff  can  maintain  either  trespass 
or  case" — ^referring  to  vol.  1,  part  2,  Hare  &  Wallace's  notes 
to  Smith's  Leading  Cases,  marg.  p.  554. 

In  Dalton  v.  Favour,  3  IST.  H.  465,  an  action  for  damages 
arising  from  personal  injury,  it  was  ruled : 

"In  all  cases  where  the  injury  is  attributable  to  negligence, 
although  it  were  the  immediate  effect  of  the  defendant's  act, 
the  injured  party  has  an  election  either  to  treat  the  negligence 
of  the  defendant  as  the  cause  of  action  and  declare  in  case,  or 
to  consider  the  act  itself  as  the  cause  of  the  injury  and  de- 
clare in  trespass" — citing  authorities. 

Perhaps  no  better  evidence  of  what  the  common  law  was 
on  this  subject  could  be  found  than  Ohitty,  PL  (16th  Am. 
ed.)  *142,  *143,  and  cases  in  notes. 

In  a  state  like  this,  where  the  common-law  forms  of  ac- 
tion are  abrogated  and  where  the  statute  of  limitations  not 
only  bars  the  remedy  but  extinguishes  the  right,  it  would  be 
unreasonable  to  hold  that  the  cause  of  action  in  the  case  at 
bar  fell  within  one  or  the  other  of  these  different  statutes  of 
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limitation,  depending  upon  whether  the  plaintiff  elected  to 
charge  that  the  act  was  negligently  done  or  to  charge  a  bat- 
tery not  wilfuL  Regardless  of  the  form  of  averment  and 
looking  to  the  real  nature  of  the  tort^  wo  mnst  range  the 
action  under  one  or  the  other  of  these  two  statutes.  I  be- 
lieve it  should  fall  under  subd.  6  of  sec  4222,  because  that 
is  the  more  comprehensive  statute  of  the  two,  because  of  the 
associated  words  in  subd.  2  of  sec.  4224,  and  because  a  clear 
and  positive  division  line  may  be  drawn  which  will  answer 
the  exclusion  of  this  case  in  any  phase  thereof,  and  all  like 
cases,  from  subd.  2  of  sec.  4224,  and  bring  it  and  them  within 
the  other  statute.  That  is  to  say,  libel,  slander,  assault,  bat- 
tery, or  false  imprisonment  referred  to  in  subd.  2  of  flee.  4224 
cover  a  class  of  intentional  wrongs.  Assault,  as  well  as  bat- 
tery, in  the  last-mentioned  section,  refers  to  the  action  for 
civil  damages  for  an  assault,  or  for  an  assault  .and  battery 
where  the  wrong  is  intentional,  and  subd.  6  of  sec.  4222  re- 
fers to  all  other  injuries  to  the  person.  Cases  of  personal 
injury  are  therefore  classified  imder  one  or  the  other  of  these 
subdivisions,  not  by  a  consideration  of  whether  the  injury  or 
damage  is  the  immediate  effect  of  the  defendant's  act  or  the 
indirect  effect  of  such  act,  but  upon  considering  whether  the 
injury  was  intentional  or  inadvertent.  This  view  finds  sup- 
port in  OH  V.  Great  N.  R.  Co.  70  Minn.  50,  72  K  W.  833 ; 
Perkins  v.  Stein  &  Co.  94  Ky.  433,  22  S.  W.  649 ;  Rieger  v. 
Fahys  F.  C.  Co.  13  N.  T.  Supp.  788.  The  result  is  re- 
versal and  dismissal 
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EiasiTTBAUT,  Administratrix^   Respondent^  y&   Cosssllus 
and  another^  Appellants. 

January  sa — February  18, 1908. 

Etecutom  and  administrators:  Discovery  of  assets:  Accounting: 
Equity  jurisdiction:  Circuit  courts:  Jurisdiction  over  estates  of 
decedents:  Multiplicity  and  circuity  of  actions:  Judgments:  Far- 
ties:  Relief  atvarded:  Prejudicial  error:  Witnesses:  Transactions 
tDith  decedents, 

1.  During  the  pendency  of  the  administration  of  an  estate  in  the 

county  court  an  action  in  equity  in  the  circuit  court  may  be  in- 
stituted by  an  administratrix  for  a  discovery  of  property  of  the 
estate  and  an  accounting,  where  it  appears  that  the  administra- 
trix is  ignorant  of  the  amount,  the  condition,  and  the  nature  of 
the  estate  and  property  claimed  to  be  ^yithheld  by  the  defead- 
ant  under  claim  of  ownership. 

2.  In  such  situation,  although  discovery  In  the  county  court  may  be 

had  pursuant  to  sec.  3825,  Stats.  (1898),  yet  the  necessity  of 
bringing  an  action,  either  at  law  or  in  equity,  to  enforce  deliv- 
ery or  restoration  to  the  estate  of  property  discovered,  results 
in  such  circuity  and  multiplicity  of  action  that  it  is  in  itself 
sufficient  grounds  for  suing  in  equity. 

8.  During  the  pendency  of  the  administration  of  an  estate  in  the 
county  court  the  administratrix  instituted  an  action  in  the  cir- 
cuit court  for  a  discovery  of  the  property  of  the  estate  and  an 
accounting.  Held,  that  it  was  error  to  limit  the  relief  awarded 
to  an  adjudication  of  the  amount  the  defendants  were  found  to 
have  obtained  from  the  estate  of  the  deceased,  without  deter- 
mining defendants'  right  to  credits  for  any  sums  which  they 
claimed  to  have  paid  to  the  heirs  of  the  deceased  and  upon 
debts  and  claims  against  the  deceased  and  his  estate. 

4.  Such  adjudication  deprived  the  parties  of  the  benefit  sought  to 
be  gained  by  action  in  the  circuit  court,  namely,  the  avoidance 
of  a  circuity  and  multiplicity  of  actions,  and  a  final  and  com- 
plete settlement  of  the  whole  controversy  between  the  partieB 
having  an  Interest  in  the  subject  matter  of  the  action. 
Where,  during  the  pendency  of  the  administration  of  an  estate  in 
the  county  court,  the  administratrix  institutes  an  action  in  the 
circuit  court  for  a  discovery  of  the  property  of  the  estate  and 
for  an  accounting,  the  object  of  the  action  is  to  secure  the  earn- 
tody  of  the  assets  of  the  estate  so  that  they  may  be  distributed 
among  those  rightfully  entitled  to  them,  and  hence,  where  some 
of  the  heirs  have  released  their  rights  to  the  defendants,  it  Is 
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appropriate  that  such  r^easlng  heirs  should  be  made  parties  to 
the  action,  so  that  their  right  to  any  portion  of  the  estate  can 
be  litigated,  if  controverted  by  any  interested  party,  to  the  end 
that,  upon  the  final  accounting,  the  defendants  may  be  required 
to  pay  over  to  the  administratrix  the  amount  of  the  estate  re- 
quired for  its  administration  and  the  payment  of  the  amounts 
found  due  the  other  distributees. 

6.  In  such  case  it  is  no  objection  to  the  adjudication  of  the  rights  of 

the  parties  that  the  administration  of  the  estate  in  the  county 
court  is  incomplete,  since,  if  the  administration  in  the  county 
court  has  progressed  to  the  stage  where  the  amounts  due  have 
been  aacertained,  proof  can  be  adduced  in  the  circuit  court  to 
enable  it  to  enter  a  judgment  covering  the  situation,  and.  If 
time  is  required  to  carry  the  administration  to  that  point,  the 
circuit  court  can  hold  the  proceeding  in  abeyance  until  such 
facts  may  be  shown. 

7.  During  the  pendency  of  the  administration  of  an  estate  in  the 

county  court  the  administratrix  instituted  an  action  in  the  cir- 
cuit court  for  a  discovery  of  the  property  of  the  estate  and  for 
an  accounting.  The  proof  disclosed  that  the  property  for  which 
recovery  was  sought  was  held  separately  by  the  two  defendants. 
Held,  that  it  was  error  to  award  judgment  that  the  plaintiff  re- 
cover from  the  defendants  jointly  an  amount  equal  to  the  total 
amount  of  property  that  both  defendants  were  found  to  have 
obtained  from  the  decedent. 

8.  In  such  case  the  court  must  ascertain  the  separate  liability  of 

each  defendant  and  award  Judgment  as  to  each  accordingly. 

9.  Where,  in  an  equitable  action  by  an  administratrix  against  an 

heir  and  her  husband  for  discovery  of  property  of  a  decedent's 
estate  and  an  accounting,  defendants  were  examined  as  wit- 
nesses for  plaintiff  as  to  their  course  of  dealing  with  the  dece- 
dent, and  were  required  to  give  evidence  of  communications  and 
transactions  through  which  they  obtained  possession  of  the 
property  in  question  and  of  the  repayment  of  specific  sums  col- 
lected by  them,  it  is  error  to  exclude  defendants'  testimony  cov- 
ering the  details  of  such  transactions  and  communications. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county:  Jambs  O'Neill,  Circuit  Judge.     Beversed. 

Plaintiff  sues  as  the  administratrix  of  the  estate  of  Carl 
Nitzsdie,  deceased,  for  an  accounting  and  to  recover  from 
defendants  money,  notes,  securities,  and  property  which  it  is 
alleged  they  wrongfully  obtained  from  Carl  Xitzsche. 
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The  complaint  alleges  that  Carl  Nitzsche  died  November 
7,  1902,  leaving  surviving  him,  as  his  heirs  at  law,  his  widow, 
six  daughters,  and  two  grandchildren,  the  children  of  a  de- 
ceased son.  The  defendant  Theresa  Cornelius,  wife  of  the 
defendant  Charles  Cornelius,  is  one  of  his  daughters.  It  is 
alleged  that  the  defendants  secured  this  property  by  the  ex- 
ercise of  undue  influence  over  Carl  Nitzsche  and  Amelia 
Nitzsche,  his  wife;  that  the  plaintiff  is  unable  to  state  with 
particularity  the  kind  and  amount  of  the  money,  securities, 
and  property  so  secured  by  them ;  and  that  they  retain  this 
property,  excepting  certain  portions  paid  to  some  of  the  heirs 
of  CaxI  Nitzsche  since  his  deoeasa  The  answer  of  the  de- 
fendants admits  that  Carl  Nitzsche  was  jwssessed  of  property 
in  his  lifetime,  that  the  persons  named  in  the  complaint  as  his 
heirs  are  such,  and  that  he  left  surviving  him  his  widow, 
Amelia  Nitzsche,  and  that  the  defendants  are  husband  and 
wife;  but  they  deny  having  wrongfully  and  imlawfully  ob- 
tained any  of  the  property  of  Carl  Nitzsche.  Upon  the 
trial  it  appeared  that  Nitzsche  was  of  foreign  birth;  that 
before  his  removal  to  Neillsville  in  June,  1901,  he  had  lived 
for  many  years  in  Ozaukee  county,  Wisconsin ;  that  the  chil- 
dren living  at  the  time  of  his  death  were  the  issue  of  a  first 
marriage,  and  that  the  grandchildren  were  the  children  of  a 
deceased  son,  also  the  issue  of  his  first  marriage;  that  one 
daughter,  Wilhelmina,  is  feeble-minded  and  is  confined  in 
the  home  for  the  feeble-minded  at  Chippewa  Falls;  that  Carl 
Nitzsche  was  over  eighty-two  years  of  age  at  the  time  of  his 
death;  that  after  the  death  of  his  first  wife  he  married 
Amelia  Nitzsche,  with  whom  he  lived  up  to  the  time  of  his 
death :  and  that  there  were  no  children  as  the  issue  of  the 
second  marriage. 

It  appears  from  the  e\'idence  that  ^fr.  Nitzsche  transferred 
$3,000  to  Charles  Cornelius  on  condition  that  he  provide  for 
the  support  of  Williolmina  during  her  life;  that  after  the 
death  of  Mr.  Xitzsche  various  amounts  were  paid  to  his 
daughters  from  the  amounts  owned  by  his  widow,  Amelia 
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IN'itzsche;  and  that  the  expenses  of  last  sickness,  of  funeral, 
for  a  tombstone,  etc.,  were  likewise  paid.  It  also  appears 
that  after  Amelia  Nitzsche^s  death  certain  amounts  were 
paid  to  various  of  the  heirs  by  Charles  Cornelius  and  that 
receipts  therefor  and  for  the  amounts  previously  paid  by 
Amelia  Nitzsche  were  given  him,  and  that  releases  were  exe- 
cuted by  some  of  these  i)ersons  of  all  their  claims  to  the  estate 
of  Carl  ITitzschei  Two  of  these  heirs  also  assigned  to  The- 
resa Cornelius  their  interests  in  the  estate.  Charles  Cornel- 
ius, it  is  claimed,  paid  the  expenses  of  the  last  sidness,  the 
funeral,  and  a  tombstone  for  Amelia  Nitzsche.  It  does  not 
appear  that  the  grandchildren  of  Carl  Nitzsche  were  given 
any  share  of  his  estate. 

The  court  found  that  when  Mr.  Nitzsche  moved  to  Neills- 
ville  both  he  and  his  wife  were  in  feeble  health  and  that  he 
had  purchased  a  home  there  at  a  cost  of  $3,100 ;  that  when 
he  moved  to  Neillsville  he  owned  notes,  mortgages,  bonds, 
and  money  in  excess  of  the  simi  of  $15,000 ;  that  the  defend- 
ant Charles  Cornelius  was  an  affable  man  of  pleasing  address^ 
that  he  was  engaged  in  selling  real  estate  and  loaning  money, 
and  that  he  and  his  wife  induced  Carl  Nitzsche  to  transfer 
to  them  and  to  Amelia  Nitzsche  for  them  all  of  his  property, 
including  his  homestead  and  household  furniture;  that  on 
September  25,  1902,  the  defendants  induced  him  to  convey 
his  homestead  to  his  wife,  Amelia  Nitzsche,  with  the  under- 
standing that  she  would  convey  the  same  to  the  defendants 
before  her  death,  and  that  pursuant  to  this  understanding  she 
conveyed  the  homestead  to  the  defendants  seventeen  days  be- 
fore she  died.  The  court  also  found  that  for  six  months 
prior  to  his  death  Carl  Nitzsche  was  physically  so  feeble 
that  he  was  disabled  from  going  beyond  the  house  of  the  de- 
fendants, which  was  next  door,  and  that  during  that  time 
both  he  and  his  wife  were  subject  to  the  will  and  control  of 
the  defendants;  that  the  property  which  Mr.  !N"itzsche  had 
turned  over  to  the  defendants  was  hold  by  them  as  his  confi- 
dential agents  and  trustees ;  that  before  Mr.  Nitzsche's  death 
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the  defendants  had  obtained,  by  assignment,  conveyance,  and 
delivery  to  them  and  to  the  wife  of  Mr.  Nitzsche,  all  of  the 
property  of  the  deceased,  both  real  and  personal,  which  was 
of  the  valua  of  more  than  $15,000 ;  that  Amelia  Nitzsche,  bo- 
fore  her  death,  had  transferred  and  conveyed  to  the  defend- 
ants all  of  the  property,  both  real  and  personal,  which  had 
been  conveyed  to  her  by  Carl  Nitzsche.  The  court  further 
found  that  by  reason  of  these  transfers  the  defendants  thus 
became  possessed  of,  and  at  the  time  of  the  trial  held,  all  of 
the  property  owned  by  Carl  Nitzsche  when  he  removed  to 
Neillsville,  being  at  least  $16,000 ;  that  defendants  had  come 
into  full  possession  and  control  thereof  from  the  time  of 
Amelia  Nitzsche's  death ;  and  that  the  defendants  so  obtained 
control  and  possession  through  undue  influence.  The  court 
states  that  it  is  impossible  to  state  accurately  the  amounts 
that  came  into  defendants^  hands ;  that  the  defendant  Charles 
Cornelius  had  given  information  concerning  but  $6,000  and 
left  the  possession  of  the  other  property  so  obtained  by  him- 
self and  his  wife  unexplained;  and  that  the  defendants  re- 
fused to  account  for  the  same  and  claimed  to  hold  it  as  their 
own.  The  court  did  not  make  the  accounting  demanded  by 
the  plaintiff  and  charge  the  defendants  separately  with  the 
amounts  shown  to  have  been  received  by  them,  nor  did  it 
give  them  credit  for  the  amounts  paid  out  to  the  heirs  and  for 
expenses  against  the  estate.  There  was  no  proof  in  the  case 
as  to  what  steps  had  been  taken  in  the  administration  of  the 
estates  of  Carl  and  Amelia  Nitzsche.  The  heirs  of  Carl 
Kitzsche  were  not  made  parties  to  the  action. 

The  following  is  the  agreement  made  between  Carl 
Nitzsche  and  Charles  Cornelius  for  the  support  of  Wilhemina 
Kitzsche  during  her  natural  life : 

"Neillsville,  Wis.,  Oct  6,  1902. 
"This  is  to  certify  that  I  have  received  from  Carl  Nitzsche 
the  sum  of  three  thousand  dollars,  and  for  which  sum  I  bind 
myself  to  support  the  daughter  of  Carl  Nitzsche,  namely,  Wil- 
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helmina  Nitzsche,  who  is  now  in  the  Home  for  the  Feeble- 
Minded  at  Chippewa  Falls,  Wisconsin,  during  her  life,  and 
bind  myself,  my  family  and  my  heirs  to  do  this  as  long  as 
Wilhelmina  lives;  and  should  die  not  be  able  to  remain  al- 
ways in  the  present  institution,  we  will  remove  her  to  some 
other  good  place,  or  keep  her  in  our  family.  It  is  hereby 
agreed  that  should  Wilhelmina  die  before  ^e  money  is  all 
expended  which  I  have  received  as  above  named,  and  should 
later  receive  from  the  bequest  of  Carl  Nitzsche  after  his  death, 
that  all  that  is  remaining  from  the  money  of  Wilhelmina  and 
her  hereditary  portion  shall  go  to  and  be  the  property  of 
Charles  Cornelius  and  his  family  and  to  no  one  else.  Here- 
with I  bind  mysel£  Chaklks  Coenblius." 

The  court  awarded  judgment  jointly  against  the  defendants 
to  the  effect  that  the  plaintiff  was  entitled  to  recover  $15,000, 
with  interest  thereon  from  March  20,  1903,  the  date  of  the 
death  of  Amelia  Nitzschei  This  is  an  appeal  from  the 
judgment 

For  the  appellants  there  was  a  brief  by  Marsh  &  Schoeiv- 
garth,  attorneys,  and  James  WicJcham,  of  counsel,  and  oral 
argument,  by  Mr.  8.  M.  Marsh  and  Mr.  Wickham. 

F.  E.  Withrow,  attorney,  and  E.  C.  Higbee,  of  counsel, 
for  the  respondent 

SiEBBCKER,  J.  This  IS  an  action  in  equity  by  the  plaintiff, 
as  administratrix  of  the  estate  of  Carl  Nitzsche,  deceased, 
for  a  discovery  of  the  property  of  his  estate  and  for  an  ac- 
counting with  the  defendants.  Since  the  administratrix  al- 
leges her  ignorance  of  the  amount,  the  condition,  and  the 
nature  of  the  estate  and  property  claimed  to  be  withheld  by 
the  defendants  under  claim  of  ownership,  she  may  institute 
this  equitable  action  in  the  circuit  court  during  the  pendency 
of  the  administration  of  the  estate  in  county  court  Though 
discovery  in  county  courts  may  be  had  under  such  circum- 
stances pursuant  to  sec.  3825,  Stats.  (1898),  yet  the  necessity 
of  bringing  an  action,  either  at  law  or  in  equity,  as  exigency 
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may  demand,  to  enforce  delivery  or  restoration  to  the  estate 
of  property  discovered,  results  in  such  circuity  and  multi- 
plicity of  action  that  it  is  in  itself  sufficient  grounds  for  su- 
ing in  equity.  Meyer  v.  Garthwaite,  92  Wis.  571,  66  N.  W. 
704:;  Bumham  v,  Norton,  100  Wis.  8,  75  N.  W.  304. 

The  plaintiff  demands  that  the  defendants  make  discovery 
and  account  for  any  money  or  property  in  their  possession 
belonging  to  the  estate  of  Carl  Nitzsche,  deceased.  The 
trial  court,  however,  did  not  proceed  to  an  accounting  be- 
tween the  parties,  but  limited  the  relief  awarded  to  an  adju- 
dication of  the  amount  the  defendants  were  found  to  have 
obtained  from  the  estate  of  the  deceased,  and  entered  judg- 
ment that  plaintiff  recover  such  amount  from  defendants  for 
the  benefit  of  the  estate,  without  determining  defendants' 
right  to  credits  for  any  sums  which  ihey  claim  to  have  paid 
to  the  heirs  of  the  deceased  and  upon  debts  and  claims  against 
the  deceased  and  his  estate.  The  court  suggested  that  the 
question  of  such  credits  to  defendants,  if  any  should  be  al- 
lowed them  on  the  amount  they  received  from  the  decedent's 
estate,  could  not  properly  be  determined  in  this  action  and 
must  be  litigated  in  county  court  in  the  settlement  of  the 
estate.  Such  a  course  would  obviously  deprive  the  parties 
of  the  very  benefit  sought  to  be  gained  by  this  equitable  ac- 
tion in  the  circuit  court,  namely,  the  avoidance  of  a  circuity 
and  multiplicity  of  actions,  and  a  final  and  complete  settle- 
ment of  the  whole  controversy  between  the  parties  having  an 
interest  in  the  subject  matter  of  the  action.  It  was  held  in 
Oianella  v.  Bigelow,  96  Wis.  185,  71  N.  W.  Ill,  that  the 
jurisdiction  of  courts  of  equity  "over  estates,  interests,  and 
primary  rights,  purely  equitable,  and  to  administer  equitable 
remedies,  is  nowhere  lost  merely  because  the  interest,  right, 
or  remedy  grows  out  of,  or  is  connected  with,  the  estate  of  a 
deceased  person  which  is  in  course  of  administration."  The 
circumstances  of  this  case  clearly  make  it  a  proper  one  for  an 
equitable  accounting  in  the  circuit  court,  and  it  is  proper  that 
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when  that  court  has  entertained  the  cause  it  should  retain 
it  to  settle  the  rights  of  all  the  parties  interested  in  the  liti- 
gation. This  necessarily  entitled  defendants  to  litigate  their 
claims  respecting  the  allowance  of  credits  for  any  sums 
they  claim  to  have  paid  the  heirs  of  the  decedent  out  of  the 
estate  which  came  into  their  hands  and  for  any  other  sums 
they  have  properly  disbursed  in  payment  of  claims  against 
the  deceased  or  his  estate.  These  claims  of  defendants  are 
appropriately  embraced  within  the  issues  of  the  action  for  an 
accounting  between  the  representative  of  the  estate  and  the 
defendants  and  can  be  most  efficiently  and  expeditiously  tried 
and  determined  in  this  action. 

The  argument  is  made  that  such  a  course  of  proceeding 
would  involve  issues  between  the  defendants  and  some  of  the 
decedent's  heirs  who  are  not  parties  to  the  action.  As  to  this 
the  record  discloses  that  the  defendant  Charles  Cornelius 
avers  that  he  has  settled  with  three  of  such  heirs  and  that  they 
have  released  to  him  all  their  claims  to  the  estate.  This  situa- 
tion presents  no  obstacle  to  a  full  determination  of  the  rights 
of  all  these  parties  arising  out  of  these  circumstances.  The 
object  of  the  action  is  to  accumulate  and  secure  the  custody  of 
the  assets  of  the  estate  so  that  they  may  be  distributed  among 
those  rightfully  entitled  to  them.  If  some  <>f  the  heirs  have 
in  fact  released  their  rights  to  the  defendant  Charles  Cornel- 
ius and  he  is  found  entitled  to  receive  their  shares  of  what- 
ever estate  may  be  found  should  be  distributed,  we  can  con- 
ceive of  no  more  appropriate,  expeditious,  and  efficient  pro- 
ceeding than  to  make  such  persons  parties  to  this  action  and  to 
litigate  the  question  of  his  right  thereto,  if  it  is  controverted 
by  any  interested  party ;  and  the  court  may  upon  a  final  ac- 
counting require  defendants  to  account  to  the  administratrix 
for  any  part  of  the  estate  found  to  be  in  their  possession,  and 
direct  them  to  pay  to  the  administratrix  the  amount  thereof 
required  for  administration  of  the  estate  and  the  payment  of 
the  amounts  found  due  the  other  distributees.    It  would  be  a 
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useless  and  an  idle  ceremony  to  require  defendants  to  turn 
over  to  the  administratrix  any  property  or  money  which  may 
be  found  due  them  upon  distribution  of  the  estate. 

It  is  urged  that  such  a  disposition  of  the  rights  of  the  par- 
ties cannot  be  accomplished  because  the  administration  of 
the  estate  in  ooimty  court  is  incomplete,  and  that  the  circuit 
court. is  therefore  imable  to  ascertain  what  portion  of  the  es- 
tate will  be  required  for  the  payment  of  debts  and  expenses 
of  administration.  True,  the  record  is  silent  as  to  these  facts, 
but  if  the  administration  in  county  court  has  progressed  to 
the  stage  where  these  amounts  are  ascertained,  then  proof 
thereof  can  readily  be  adduced  in  circuit  court  to  enable  it 
to  enter  a  decree  covering  the  situation,  and,  if  time  is  re- 
quired to  carry  the  administration  in  county  court  to  this 
point,  the  circuit  court  can  hold  the  proceeding  in  abeyance 
imtil  such  facts  may  be  shown. 

The  circuit  court  awarded  judgment  that  plaintiff  re- 
cover from  defendants  jointly  an  amount  equal  to  the  total 
amoimt  of  the  property  that  both  defendants  were  found  to 
have  obtained  from  the  decedents.  This  was  erroneous.  The 
proof  discloses  that  the  property  for  which  recovery  is  sought 
was  held  separately  by  the  two  defendants.  Under  such  cir- 
cumstances, in  an  equitable  action  for  an  accounting,  the 
court  must  ascertain  the  separate  liability  of  each  defendant 
and  award  judgment  as  to  each  accordingly. 

As  to  the  issues  litigated  and  determined,  the  court  found 
that  the  defendants,  by  the  exercise  of  undue  influence  over 
the  minds  of  Carl  Nitzsche  and  his  wife,  induced  them  to 
transfer  and  deliver  to  the  defendants  all  of  Nitzsche's  prop- 
erty, including  the  homestead,  of  a  total  value  of  at  least 
$15,000.  The  appellants  urge  as  error  on  this  branch  of  the 
case,  that,  after  plaintiff  had  examined  them  in  her  behalf 
concerning  commimications  and  transactions  they  had  had 
with  the  decedents  in  the  course  of  which  they  obtained  poe- 
session  of  some  property,  they  were  refused  an  opportunity 
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to  give  their  evidence  and  explanation  of  sndi  communica- 
tions and  transactions.  The  defendants  were  examined  as 
witnesses  in  plaintiffs  behalf  as  to  their  course  of  dealing 
with  the  decedent,  and  were  required  to  give  evidence  of 
communications  and  transactions  through  which  they  ob- 
tained possession  of  the  property  in  question  and  of  the  re- 
payment of  some  specific  sums  collected  by  them.  This  ex- 
amination covered  in  general  terms  all  of  the  property  that 
came  into  the  defendants'  possession,  and  referred  to  trans- 
actions between  them  and  the  decedents  involving  the  re- 
ceipt and  payment  of  moneys  realized  out  of  the  securities. 
When  defendants  offered  to  testify  in  their  behalf  and  give 
the  details  of  such  communications  and  transactions  cover- 
ing the  negotiations,  the  court  excluded  parts  as  incompetent 
because  they  related  to  personal  transactions  with  the  dece- 
dents and  were  not  specifically  covered  by  plaintiff's  evidence. 
They  were,  however,  the  details  of  the  transactions  concern- 
ing which  they  had  been  examined  by  the  plaintiff.  Under 
these  circumstances  such  evidence  should  have  been  admitted 
as  part  of  the  communications  and  transactions  concerning 
which  plaintiff  had  first  examined  them.  The  import  and 
force  of  the  evidence  so  offered  cannot  now  be  determined 
from  the  record.  Its  exclusion  may  have  been  very  preju- 
dicial, and  especially  so  in  view  of  the  conclusion  of  the  trial 
court  that  many  transactions  were  not  satisfactorily  ex- 
plained by  the  defendant  Charles  Cornelius.  We  are  im- 
pressed that  the  court  placed  much  stress  upon  the  want  of 
such  explanations  in  arriving  at  the  conclusion  that  defend- 
ants obtained  decedents'  property  by  undue  influence,  and 
are  led  to  the  conclusion  that  the  finding  of  undue  influence 
should  not  stand  aa  final  on  the  evidence  now  before  the  court, 
but  that  it  should  be  set  aside  with  directions  to  find  upon  this 
issue  after  all  the  evidence  the  parties  may  hereafter  adduce 
has  been  received. 

Appellants  vigorously  assail  the  finding  that  they  received 
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the  sum  of  at  least  $15,000  of  the  property  and  the  estate 
of  Carl  Nitzsche.  The  finding  of  the  court  does  not  specify 
what  property  they  received,  aside  from  the  specification  that 
they  received  all  of  his  real  and  personal  property.  This 
leaves  the  finding  somewhat  indefinite,  since  there  is  no  find- 
ing specifying  what  property  Mr,  Nitzsche  actually  o\\Tied 
when  he  removed  to  NeiUsville  in  June,  1901.  We  are  per- 
suaded that  the  trial  should  be  reopened  as  to  this  issue  for 
further  consideration  upon  all  the  evidence  that  may  be  re- 
ceived in  the  case. 

It  is  urged,  in  view  of  the  fiduciary  relation  of  the  defend- 
ants with  decedents,  that  the  trial  court  in  effect  imposed  on 
defendants  the  burden  of  disproving  the  charge  of  undue  in- 
fluence under  its  interpretation  of  the  decision  of  Davis  v. 
Dean,  66  Wis.  100,  26  K  W.  737.  The  record  does  not  dis- 
close that  this  burden  was  so  imposed  on  appellants.  The 
proper  application  of  Davis  v.  Dean,  supra,  was  considered 
and  explained  in  Winn  v.  Itzel,  125  Wis.  19,  108  K  W.  220. 
We  do  not  deem  it  necessary  to  elaborate  the  subject  in  view 
of  the  full  discussion  in  this  last  case. 

Upon  the  foregoing  considerations  the  judgment  of  the 
trial  court  must  be  reversed,  and  the  cause  remanded  with 
directions  that  the  court  proceed  to  bring  in  all  the  parties 
necessary  to  a  complete  determination  or  settlement  of  the 
questions  involved  in  the  controversy,  that  the  court  proceed 
to  so  frame  the  issues  that  the  rights  of  all  the  parties  having 
an  interest  in  the  subject  of  the  action  may  be  tried,  that  the 
court  reopen  the  case  for  the  reception  of  such  other  material 
evidence  as  may  be  produced  by  the  parties  and  which  was 
not  introduced  at  the  former  trial,  and  that  it  make  its  find- 
ings of  facts  upon  the  issues  after  having  received  the  evi- 
dence in  the  case. 

By  the  Court. — It  is  so  ordered* 
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WnxiAics^  Appellant,  vs.  Eau  Olaibb  County,  Eespondent 
January  50 — Fel^ntary  18, 1908. 

Municipal  corporaiiona:  Improvements:  Special  oMsessments :  Enforce- 
ment 1>y  sale:  TaMUion:  Refunding  money  paid  on  void  sale: 
CaTeat  emptor. 

1.  The  charter  of  the  city  of  Eaa  Claire  (ch.  184,  Laws  of  1889)  pro- 
vides for  the  issuing  of  special  assessment  certificates,  but  con- 
tains no  provision  giving  the  city  treasurer  or  any  city  officer 
power  to  sell  land  for  delinquent  city  taxes  or  delinquent  spe- 
cial assessments.  In  a  proceeding  before  the  county  board  to 
secure  the  refunding  of  the  amount  paid  the  county  treasurer 
for  a  tax  certificate  it  appeared,  among  other  things,  that  there 
was  Included  in  the  face  of  the  certificate  a  special  assessment 
levied  by  the  city  for  a  sidewalk  constructed  by  mistake  along 
the  property  described  in  the  certificate,  and  that  no  attempt 
had  been  made  to  follow  the  provisions  of  ch.  71,  Laws  of  1901 
(providing  for  the  enforcement  of  special  assessment  certificates 
issued  by  cities  to  contractors  in  payment  on  contracts).  Held, 
that  the  tax  certificate,  being  a  general  tax-sale  certificate  is- 
sued upon  a  general  tax  sale,  wsb  illegal  by  reason  of  the  un- 
authorized additi<m  to  the  general  tax  of  such  special  assess- 
ment 

2.  In  such  case  the  purchaser  is  held  to  have  a  statutory  right  to 
have  his  money  refunded  with  interest  Heller  v.  Milwaukee, 
96  Wis.  134,  distinguished. 

8.  Where  there  is  a  statute  authorizing  a  recovery  wherever  a  tax 
sale  or  tax  certificate  is  invalid,  the  rule  of  caveat  emptor  has 
no  application  to  cases  coming  within  the  statute. 

Appeal  from  a  Judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O^Neili,,  Circuit  Judge.    Reversed, 

The  appeal  is  from  a  judgment  dismissing  an  appeal 
from  a  decision  of  the  county  board  of  Eau  Claire  county 
disallowing  in  part  a  claim  filed  with  that  board  under  sec. 
1184,  Stats.  (1898). 

If.  A,  DoolUtle,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Fred.  Arnold,  district  attorney. 
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Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Sees.  1133,  1140,  1184,  Stats.  (1898); 
Heller  v.  Milwaukee,  96  Wis.  134,  70  N.  W.  1111;  ch.  184, 
Laws  of  1889. 

Among  other  references  npon  the  part  of  the  respondent 
were  the  following:  Sees.  685,  1065,  1113,  Stats.  (1898); 
Sheboygan  Co.  v.  Sheboygan,  64  Wis.  415,  11  K  W.  698; 
Bitter  v.  Bitter,  100  Wis.  468,  76  K  W.  347. 

Ti]vrLiN,  J.  At  the  county  treasurer's  sale  of  lands  for  de- 
linquent taxes  on*  May  17,  1904,  the  appellant  purchased  for 
the  sum  of  $91.43  a  certificate  of  tax  sale  on  the  east  one-half 
of  lots  31,  32,  33,  34,  and  35  in  block  25  of  the  city  of  Eau 
Claire.  This  certificate  recited  that  the  $91.43  was  the 
amount  due  and  unpaid  for  taxes,  interest,  and  charges  on 
said  land  for  the  year  1903,  and  was  in  the  form  prescribed 
by  sec  1140,  Stats.  (1898).  The  sale  and  certificate  thus 
appeared  to  be  on  account  of  general  taxes  delinquent.  But  it 
appeared  thereafter  that  an  ordinance  of  the  city  of  Eau 
Claire  having  required  a  sidewalk  to  be  built  in  front  of  lots 
18,  19,  20,  21,  and  22  of  block  24,  the  contractor  building 
said  sidewalk  by  mistake  constructed  this  sidewalk  in  front  of 
the  lots  described  in  the  tax  certificate  of  sale  at  a  cost  of 
$79.07,  and  this  item  formed  part  of  the  $91.43  for  which  the 
lots  were  sold.  The  lots  in  question  belonged  to  the  Culver 
estate,  and  the  tax  was  entered  on  the  tax  roll  opposite  the 
description  of  these  lots  as  follows:  "G^ieral  tax,  state, 
county,  city,  county  school,  school  district,  library  and  sink- 
ing fund,  $2.76;  highway  tax,  25  cts. ;  sidewalk  repairs, 
$79.07 ;  total  tax,  $82.07."  On  the  tax  sale  book  of  the 
county  treasurer  opposite  this  description  was  entered: 
*^Amount  of  treasurer's  return,  $82.07;  town  treasurer's  fees, 
$4.11 ;  interest,  $3.75 ;  county  treasurer's  fees,  25  cts. ;  cost 
of  advertising,  $1.25 ;  amount  sold  for,  $91,431;  by  whom  bid 
off,  G.  ^Y.  Williains/^    The  return  of  delinquent  taxes  oppo- 
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site  the  description  of  these  lots  merely  stated,  "Tax  $82.07.^' 
The  notice  of  tax  sale  made  no  mention  of  any  special  tax 
or  assessment,  but  stated  that  these  lots  were  sold  for  the  non- 
payment of  taxes,  interest,  and  charges  thereon  for  the  year 
1903.  The  purchaser,  Williams,  the  appellant,  had  no  knowl- 
edge that  the  lots  were  sold  for  anything  but  general  taxes. 
The  appellant,  Williams^  filed  a  claim  with  the  county  board 
of  supervisors  for  the  return  of  his  money,  with  interest  at 
seven  per  cent,  as  provided  in  sec.  1184,  Stats.  (1898),  upon 
the  ground  that  said  tax  certificate  was  illegal.  He  showed 
the  foregoing  facts  before  the  county  board  and  before  the 
circuit  court  on  appeal  therefrom.  The  county  board  al- 
lowed his  claim  at  $15.56  and  disallowed  the  amount  of 
$79.07.  Upon  his  appeal  from  this  disallowance  the  circuit 
court  dismissed  the  appeal  upon  the  merits  on  the  authority 
of  Heller  v.  Milwaukee,  96  Wis.  134,  70  N.  W.  1111. 

The  charter  of  Eau  Claire  is  ch.  184,  Laws  of  1889.  Sec. 
25  of  subch.  V  of  this  charter  provides  that  sidewalks  shall 
be  constructed,  reconstructed,  or  repaired  in  such  manner, 
of  such  materials,  and  in  such  time  as  the  common  council  by 
ordinance,  resolution,  or  order  shall  direct.  Sidewalks  must 
be  constructed  by  the  owner  of  the  land  in  front  of  which  the 
sidewalk  is  to  be  laid,  but  if  the  owner  fails  to  do  so  the  com- 
mon council  may  cause  the  sidewalk  to  be  made  at  the  ex- 
pense of  the  owner.  The  contract  for  such  construction  is  to 
be  let  to  the  lowest  bidder.  The  common  council  shall  levy 
a  special  tax  on  such  land  sufficient  to  pay  the  cost  of  con- 
struction. Notice  to  the  landowner  is  provided  for.  Sec.  33, 
Id.,  provides  that  whenev^  any  work  has  been  done  under 
contract  as  provided  in  that  chapter  and  the  work  has  been 
approved  by  the  mayor,  street  commissioner,  and  city  en- 
gineer, such  contractor  shall  be  entitled  to  a  certificate  there- 
for stating  the  amount  of  work  done,  the  nature  thereof,  and 
the  lots  or  parcels  of  land  upon  which  the  same  shall  be  chai^e- 
abla     This  certificate  may  be  transferred  by  indorsement 
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If  the  amount  thereof  is  not  paid  before  the  time  of  making 
out  the  annual  assessment  roll,  the  certificate  may  be  filed 
with  the  city  clerk,  and  the  council  shall  order  the  same  as- 
sessed upon  the  land  as  a  special  tax  to  be  collected  therefrom 
for  the  benefit  of  the  holder  of  the  certificate  as  other  taxes 
on  real  estate  are  collected  by  the  laws  of  this  state,  provided 
that  in  no  event  shall  the  city  be  held  responsible  for  or  on 
account  thereof.  Sec.  16  of  subch.  VII,  Id.,  requires  the  city 
derk  to  place  in  a  separate  column  of  the  tax  roll,  opposite 
the  description  of  the  land,  all  special  taxes  levied  by  the 
common  council  since  the  making  out  of  the  last  annual  tax 
list  The  city  derk  may  add  the  city,  state,  and  county  taxes 
together  and  carry  this  amount  into  one  column.  Sec  18,  Id., 
provides  that  the  tax  warrant  appended  to  the  tax  roll  shall 
require  and  command  the  city  treasurer  to  collect  the  taxes 
and  assessments,  specified  in  said  tax  roll,  and  for  that  pur- 
pose he  has  by  sec.  19,  Id.,  the  powers  of  a  town  treasurer. 
Sec  20,  Id.,  requires  the  city  treasurer  to  return  to  the 
county  treasurer  on  or  before  March  1st  in  each  year  a  list  of 
all  lands,  lots,  and  personal  property  upon  which  taxes  have 
not  been  paid  in  like  manner  as  town  treasurers  are  required 
to  da  Sees.  1113  and  1114,  Stats.  (1898),  regulate  this  re- 
turn of  delinquent  taxes,  making  no  provision  for  special 
assessments.  Sec.  5,  subch.  Ill,  of  the  charter  declares  that, 
except  as  otherwise  provided  in  the  charter,  the  city  treas- 
urer shall  have  the  same  powers  and  be  subject  to  the  same 
liabilities  as  town  treasurers.  There  is  no  provision  in  the 
city  charter  giving  the  city  treasurer  or  any  city  oflScer  power 
to  sell  land  for  delinquent  city  taxes  or  delinquent  special 
assessments.  The  city  of  Eau  Claire  was  therefore  one  of  the 
dass  of  dties  provided  for  by  ch.  71,  Laws  of  1901.  This 
statute  is  not  referred  to  by  either  counsel  in  the  instant  case. 
We  cannot  too  strongly  recommend  the  diligent  examina- 
tion of  statutes  and  appropriate  references  thereto.  Statutes 
aid  and  enlighten  the  counsel  and  the  court,  especially  in 
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questions  relating  to  taxation.  When  sudi  special  assess- 
ments  are  unpaid  they  will  be  returned  delinquent  to  the 
county  treasurer  in  the  manner  described  in  the  statute  last 
referred  to.  The  county  treasurer  must  advertise  and  seU 
the  lands  upon  which  the  special  certificate  rests  by  separate 
sale  for  the  nonpayment  of  such  certificate.  If  there  is  a 
bidder  other  than  the  county  it  is  fair  to  infer  from  the  whole 
purview  of  this  act  that  the  money  paid  for  the  tax  certifi- 
cate of  sale  must  be  paid  by  the  county  treasurer  to  the  owner 
of  the  special  assessment  certificate.  If  there  is  no  other 
bidder  the  lands  must  be  bid  in  by  the  county.  If  the  land- 
owner redeem,  the  redemption  money  is  paid  to  the  owner  of 
the  assessment  certificata  If  no  redemption,  the  tax  certifi- 
cate of  sale  is  assigned  to  the  holder  of  the  assessment  certifi- 
cate and  he  has  the  several  remedies  therein  provided.  In 
the  case  at  bar  the  proof  is  defective  as  not  showing  whether 
there  was  an  assessment  certificate  issued.  But  it  is  clear  that 
the  special  assessment  was  not  returned  delinquent  in  a  special 
column  and  that  the  county  treasurer  did  not  sell  separately 
for  the  payment  of  the  special  assessment,  but  that  a  gross 
amoimt  not  identified  was  unlawfully  added  to  the  general 
tax  and  one  sale  made  for  the  whole  amount.  The  tax-sale 
certificate,  being  a  general  tax-sale  certificate  issued  upon  a 
general  tax  sale,  was  illegal  by  reason  of  this  unauthorized 
addition  to  the  general  tax,  quite  as  much  so  as  if  the  unau- 
thorized addition  had  been  an  arbitrary  sum  not  a  part  of 
and  not  authorized  to  be  collected  with  the  general  tax.  The 
purchaser  had  a  statutory  right  to  have  his  money  refunded, 
with  interest  at  seven  per  cent    Sea  1184,  Stats.  (1898). 

The  case  of  Heller  v.  Milwaailcee,  96  Wis.  134,  70  N.  W. 
1111,  has  no  application  to  the  case  at  bar.  The  cily  treas- 
urer of  Milwaukee  was  authorized  to  make  sales  of  land  to 
collect  special  assessments.  The  charter  forbade  any  liabil- 
ity of  the  city  for  such  assessments.  Heller  bid  in  the  land 
at  city  treasurer's  sale,  and  after  the  sale  was  declared  void 
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attempted  to  recover  back  from  the  city  the  sum  paid^  under 
the  provisions  of  sec  1184,  Stats.  (1898).  He  was  neither 
within  the  letter  nor  the  spirit  of  that  section,  which  author- 
izes recovery  from  a  county,  not  from  a  city,  for  the  money 
paid  for  a  tax  certificate  at  a  general  tax  sale,  not  for  the 
money  paid  for  a  tax  certificate  at  a  tax  sale  by  the  city  treas- 
urer for  city  taxes  or  special  assessments.  In  the  latter  case 
the  purchaser,  not  being  within  the  purview  of  the  statute, 
must  rest  his  claim  on  common  law,  and  the  rule  ccweai  emp- 
tor applying  to  such  purchase  he  is  denied  recovery.  But  the 
statute  authorizing  a  recovery  wherever  the  sale  or  a  certifi- 
cate issued  thereon  is  invalid,  the  rule  ccweai  emptor  has  no 
application  to  cases  coming  within  this  statute. 

It  follows  that  the  circuit  court  erred  in  dismissing  the 
plaintiff's  appeal  from  the  order  of  the  county  board,  and  the 
county  board  erred  in  disallowing  the  plaintiff's  claim.  The 
judgment  appealed  from  must  be  reversed,  with  directions 
to  render  judgment  for  the  plaintiff  for  the  amount  disal- 
lowed by  the  county  board,  with  interest  as  provided  by 
statute. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter  judg- 
ment for  the  plaintiff. 


Eau  OLAiTtB  Delias  Imped vbment  Company  and  another. 

Appellants,  vs.  City  op  Eau  Claxbe,  Eespondent 

January  SI — February  18,  1908, 

Appeal  and  error:  Questions  considered:  Temporary  injunction:  Buf- 
ficiency  of  motion  papers:  Equity:  Contracts:  Forfeiture  for 
breach  of  condition  subsequent:  Declaration  of  forfeiture:  Re- 
view, 

1.  In  reviewing  the  action  of  the  circuit  court  In  passing  on  the  pro- 
priety of  a  temporary  Injunction  the  sufficiency  of  the  com- 
plaint will  be  assumed  If  a  fair  doubt  of  law  or  of  fact  as  to 
plaintiff's  ultimate  right  to  recover  is  presented. 


Digitized  by 


Google 


18]  JANUAET  TERM,  1908.  549 

Eau  Claire  Bells  Imp.  Co.  v.  Eau  Claire,  134  Wis.  548. 

2.  A  court  of  equity  will  not  as  readily  exercise  its  power  or  grant 

as  full  relief  after  forfeiture  at  law  for  the  breach  of  a  condi- 
tion subsequent  as  before  the  forfeiture  has  been  accomplished, 
and  hence,  where  the  purpose  of  an  action  is  to  establish  the 
rights  of  plaintiff  in  a  contract,  to  prevent  the  declaration  of  a 
forfeiture  of  those  rights,  and  to  prevent  the  enforcement  of  a 
forfeiture  if  declared,  the  uncertainty  as  to  the  power  or  willing- 
ness of  a  court  of  equity  to  grant  such  relief  after  the  declara- 
tion of  the  forfeiture  as  before,  affords  a  reason  for  maintain- 
ing the  existing  situation  until  the  final  hearing  and  enjoi^ing 
the  declaration  of  the  forfeiture. 

3.  While  in  granting  a  preliminary  injunction  the  court  should  go 

no  further  than  necessary  to  preserve  and  protect  existing 
rights  pending  the  litigation,  yet,  if  it  appears  that  the  decla- 
ration of  a  forfeiture  pending  litigation  will  render  futile  in  a 
measurable  degree  the  relief  sought  by  the  plaintiffs  or  cause 
them  serious  or  irreparable  injury,  a  preliminary  injunction 
should  be  continued,  especially  if  no  considerable  damage  is  to 
be  occasioned  to  the  defendant. 

4.  Where  the  threatened  action  of  a  common  council  consisted  in 

declaring  the  forfeiture  of  a  contract.  It  relates  to  contractual 
rights  and  is  subject  to  the  control  of  the  court. 

5.  Where  an  order  modifying  a  preliminary  injunction  was  based 

on  a  mistaken  view  of  the  law,  the  trial  court's  action  is  prop- 
erly subject  to  review  on  appeal,  and,  If  it  appears  that  the  ends 
of  Justice  will  best  be  served  by  maintaining  the  status  quo  of 
the  parties  pending  the  litigation,  the  temporary  injunction  as 
originally  issued  will  be  continued  in  force  until  the  final 
hearing. 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Clairo 
county :  James  O'Neill,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from,  an  order  vacating  a  portion  of  an 
interlocutory  injunction.  The  motion  for  such  order  was 
heard  on  the  complaint,  answer,  and  aflSdavits.  The  plaint- 
iffs, among  other  things,  seek  to  enjoin  the  defendant,  pend- 
ing the  litigation  and  permanently,  from  effecting  a  forfeit- 
ure of  their  righta  under  a  certain  contract  for  the  con- 
struction, maintenance,  and  operation  of  a  dam  across  the 
Chippewa  river  in  the  city  of  Eau  Chire  during  the  term 
of  ninety-nine  years  from  February  17, 1877,  and  from  inter- 
fering with  their  possession  and  use  of  such  dam  and  works ; 
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to  be  relieved  from  such  grounds  of  forfeiture,  if  any,  as 
may  exist,  before  any  forfeiture  has  been  declared ;  to  have 
opportunity  given  them  to  perform  such  contract  in  any  re- 
spect wherein  they  may  be  found  to  be  in  default;  and  to 
have  certain  disputed  questions  respecting  the  rights  of  the 
parties  under  said  contract  ascertained  and  determined. 
The  defendant  seeks  relief  adjudging  that  such  contract  was 
and  is  void  and  that  the  defendant  is  presently  entitled  to  the 
possession  and  use  of  such  dam  and  works.  A  temporary  in- 
jimction  in  accordance  with  the  prayer  of  the  complaint  hav- 
ing been  granted,  the  defendant,  upon  the  pleadings  and  an 
affidavit  of  the  city  attorney,  obtained  an  order  requiring 
plaintiffs  to  show  cause  why  such  injunction  should  not  be 
wholly  vacated.  The  issues  on  such  hearing  were  whether 
the  complaint  stated  facts  entitling  the  plaintiffs  to  the  per- 
manent relief  which  they  seek,  and  whether  the  doing  by  the 
defendant  pendente  lite  of  any  of  the  acts  temporarily  en- 
joined would  injure  the  plaintiffs  or  tend  to  render  such 
judgment  as  they  were  entitled  to  ineffectual.  Upon  the 
hearing  the  circuit  court  made  an  order  vacating  so  much  of 
such  temporary  injimction  as  restrained  the  defendant  from 
declaring  a  forfeiture  of  the  contract  or  lease  described  in 
the  complaint,  but  continued  in  force  the  injunction  restrain- 
ing the  defendant  from  enforcing  any  forfeiture  that  might 
be  declared.  The  plaintiffs  claim  that  the  modification  of 
the  interlocutory  injunctional  order  was  erroneous. 

The  complaint,  after  describing  the  parties,  makes  refer- 
ence to  ch.  231,  Laws  of  1876,  authorizing  the  construction 
of  the  dam,  and  the  acts  amendatory  thereof.  That  act  au- 
thorizes the  city  of  Eau  Clcdre  to  construct  waterworks,  and 
for  that  purpose  to  maintain  a  dam  not  exceeding  sixteen 
feet  in  height  above  low-water  mark  across  the  Chippewa 
river;  to  construct  aqueducts  and  mains;  to  acquire  all  ma- 
chinery, works,  and  appendages  necessary  or  proper  for  the 
successful  construction  and  operation  of  such  waterworks  and 
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of  works  to  be  constructed  above  and  below  such  dam  for  pro- 
tecting and  preserving  the  navigability  of  said  river.  The 
act  further  provided  that  the  dam  should  contain  a  lock  for 
the  passage  of  steamboats  and  rafts  of  lumber;  that  the  same 
should  be  operated,  free  from  tolls ;  that  the  dam  should  con- 
tain separate  and  sufficient  chutes  and  slides  for  the  passage 
of  logs,  timber,  etc ;  that  in  case  the  dam  authorized  should 
create  any  water  power  not  continuously  needed  to  propel  the 
machinery  and  to  supply  the  mains  connected  with  said 
waterworks,  or  to  preserve  the  navigability  of  the  river,  the 
city  might  lease  the  same  or  any  part  thereof  for  manufactur- 
ing or  other  purposes,  and  also  lease  the  piers  and  other  struct- 
ures  for  any  use  or  purpose  which  should  not  materially 
obstruct  the  navigability  of  the  river  or  interfere  with  the 
successful  operation  and  maintenance  of  the  dam  and  works 
authorized;  that  the  city  should  be  liable  for  damages  sus- 
tained by  reason  of  the  insufficiency  of  any  of  the  works  au- 
thorized or  by  reason  of  unreasonable  delays  or  detentions 
suffered  on  account  of  the  manner  of  operating  the  same,  and 
for  all  damages  suffered  by  reason  of  negligence  of  agents  or 
employees  of  the  city  in  operating  the  same.  The  amenda- 
tory acts  authorize  the  maintenance  of  the  dam  at  a  height 
not  exceeding  eighteen  feet  above  low-water  mark,  and  also 
authorize  the  city  to  grant  by  contract  or  ordinance  to  any 
person  or  corporation  the  right  and  authority  to  construct 
for  themselves  and  own  the  waterworks  provided  for  and  to 
maintain  and  operate  the  sama  The  complaint  further  al- 
leges  that  on  February  17,  1877,  the  city  was  and  ever  since 
has  been  unable  to  construct  said  dam,  works,  and  improve- 
ments at  its  own  expense,  and  that  the  only  method  by  which 
this  could  be  accomplished  was  by  contracting  with  some  per- 
son or  corporation  for  the  construction  of  the  same,  and  that 
upon  said  date  the  city  entered  into  a  contract  with  one  of  the 
plaintiffs,  which  may  be  designated  as  the  Improvement  Com- 
pany, which  contract  is  set  out  in  the  complaint.     By  this 
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contract  the  Improvement  Company  undertook  to  construct 
the  dam,  the  lock  and  chutes  and  slides,  and  such  piers  and 
booms  as  should  be  requisite  to  protect  and  preserve  the  navi- 
gability o£  the  river,  as  prescribed  in  the  act  of  the  legislatuiei 
The  Improvement  Company  further  undertook  to  construct 
and  operate  certain  other  works  and  facilities  for  the  main- 
tenance of  power  for  the  operation  of  the  waterworks  and  to 
contribute  certain  m6ney  to  aid  in  the  purchase  of  machinery 
for  waterworks.  The  city  agreed,  among  other  things,  to 
turn  over  to  the  Improvement  Comptmy  its  bonds  to  the 
amount  of  $95,000,  and  further  agreed,  in  consideration  of 
the  performance  by  the  Improvement  Company  of  its  cove- 
nants, which  were  declared  to  be  a  condition  precedent^  to 
lease  for  a  term  of  ninety-nine  years,  for  the  purposes  men- 
tioned, the  interest  of  the  city  in  the  surplus  water  power 
created  by  the  dam  and  not  required  for  waterworks  purposes 
for  the  nominal  rental  of  one  dollar  per  year,  the  lease  to  be 
executed  and  delivered  within  thirty  days  after  the  comple- 
tion of  the  works  and  on  demand  of  the  company.  The  con- 
tract provided  what  the  lease  should  contain  with  respect  to 
the  navigability  of  the  river  and  the  supply  of  water  for  the 
operation  of  the  waterworks,  and  that  it  should  "maintain 
and  operate  all  of  said  works  so  constructed  by  it,  in  strict 
accordance  as  the  same  are  authorized  to  be  maintained  and 
operated  by  said  city  by  said  act  of  the  legislature  and  not 
otherwise,"  and  that  it  should  not  assign  said  lease  or  under- 
let the  whole  of  the  premises  without  the  consent  of  the 
city.  The  provision  of  the  contract  under  which  the  city 
claims  the  right  to  declare  a  forfeiture  is  as  follows : 

"And  it  is  further  mutually  covenanted  and  agreed,  by  .and 
between  the  parties  hereto,  that  in  case  of  the  nonpayment  of 
said  rent  whenever  and  as  fast  as  it  becomes  due,  or  in  case 
of  the  noncompliance  with  said  conditions  precedent,  or  in 
case  of  the  nonperformance  by  said  second  party  of  any  of 
the  covenants  or  agreements  hereinbefore  contained  on  its 
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part  to  be  performed,  then  in  that  case  the  said  city  of  Eau 
Claire,  its  attorney  or  assigns,  shall,  after  giving  thirty  days* 
notice  of  such  default  to  said  second  party  or  any  of  its  prin- 
dpal  officers,  if  such  default  then  continues,  have  the  full 
right  to  vacate  this  lease  and  declare  all  the  provisions,  terms, 
and  conditions  thereof  null  and  void,  whereupon  the  said 
lessee  shall  yield  up  to  the  said  lessor,  its  attorney,  agent,  or 
assigns,  full,  quiet,  i)eaceable,  and  immediate  possession  of 
the  said  premises  and  rights  hereby  leased,  anything  herein 
contained  to  the  contrary  notwithstanding." 

It  is  alleged  that  the  lease  provided  for  in  the  contract  was 
never  executed,  but  that  both  parties  have  treated  the  con- 
tract as  embodying  the  terms  of  the  lease.  It  sets  forth  the 
construction  and  maintenance  of  the  dam  and  works  at  an  ex- 
pense of  over  $200,000,  all  of  which  was  paid  by  the  Improve- 
ment Company  except  the  contribution  by  the  city  of  $95,000 
of  bonds ;  that  it  has  paid  the  annual  rentals  stipulated  for ; 
and  that  it  has  maintained  the  dam,  works,  and  improvements 
at  great  cost  and  expense,  and  has  recently  expended  large 
sums  of  money  in  repairing  and  improving  the  same. 

The  complaint  alleges  that  at  the  time  the  construction 
of  the  dam  was  authorized  and  ever  since  it  has  been  the  gen- 
eral custom  in  this  state  to  use  flashboards  on  dams  to  con- 
trol and  regulate  the  water  thereby  accumulated,  and  that  it 
was  necessary  for  the  proper  management  of  said  dam  and 
water  power  created  thereby  that  such  flashboards  should  be 
used,  and  that  for  more  than  twenty  years  prior  to  the  com- 
mencement of  this  action  such  flashboards  have  been  main- 
tained at  a  height  of  from  four  to  six  feet  above  the  crest  of 
said  dam,  and  for  several  years  prior  to  the  commencement 
of  this  action  such  flashboards  have  been  maintained  at  the 
height  of  eight  feet,  and  that  it  is  necessary  that  the  flash- 
boards  now  being  used  should  be  maintained  in  order  to  fur- 
nish the  necessary  supply  of  water  for  the  operation  of  the 
waterworks  for  said  city  and  to  supply  the  necessary  water 
for  the  oUier  uses  contemplated  in  the  contract.     Facts  are 
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set  forth  which  it  is  claimed  show  the  consent  and  acquies- 
cence of  the  city  in  the  use  of  such  flashboards.  The  com- 
plaint alleges  that  the  Chippewa  river  is  no  longer  used  for 
the  purposes  of  navigation,  and  that  after  the  navigation  of 
the  river  by  steamboats  and  lumber  rafts  had  ceased  the  Pvlp 
Company,  one  of  the  plaintiffs,  being  an  assignee  of  the  Im- 
provement  Company,  with  the  consent  of  the  city  constructed 
one  of  its  mills  over  the  lock  at  great  expense,  and  has  since 
maintained  the  same  with  the  consent  of  said  city.  It  is  al- 
leged that  the  use  of  said  flashboards  has  not  caused  any  in- 
jury to  the  city  or  to  any  person,  and  that  their  discontinu- 
ance would  be  of  no  benefit  to  anybody  whatever,  but  on 
the  contrary  such  discontinuance  would  cause  great  dam- 
age to  the  parties  especially  interested;  that  the  use  of 
said  mill  and  machinery  in  and  over  said  lock  causes  no 
damage  to  said  city  or  to  any  other  person,  but  that  the 
removal  of  the  same  would  cause  great  loss  and  damage 
to  said  Pulp  Comparuy;  that  it  is  not  possible  within  the 
period  of  thirty  days  to  build  another  lock  in  said  dam, 
but  that  such  lock  could  be  constructed  at  great  loss  and 
expense,  but  that  when  constructed  no  use  oould  be  made 
thereof.  It  is  further  alleged  that  the  city,  by  the  construc- 
tion of  bridges  below  said  dam,  has  effectually  obstructed 
any  navigation  upon  the  stream  which  would  render  the 
lock  necessary.  The  complaint  charges  the  adoption  by 
the  conmion  council  on  August  1,  1906,  of  a  resolution, 
thereto  attached,  directing  service  upon  the  Improvement 
Comparuy  and  all  claiming  under  it  of  a  certain  notice,  which 
notice  sets  out  the  breach  of  the  contract  in  substance  as  fol- 
lows :  That  the  dam  has  been  maintained  many  feet  above  the 
authorized  height;  that  the  lock  has  been  converted  to  private 
use  and  its  use  for  navigation  destroyed ;  that  sufficient  chutes 
and  slides  have  not  been  maintained;  that  the  dam  has  been 
so  changed  and  altered  as  to  materially  obstruct  navigation; 
that  the  surplus  water  has  been  misapplied  and  appropriated 
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to  uses  and  to  the  benefit  of  persons  not  authorized  by  the 
contract;  that  the  land  of  the  city  adjacent  to  the  river  has 
been  appropriated  to  private  uses ;  that  the  Improvement  Comr 
party  has  become  irresponsible  and  practically  defunct.  The 
notice,  in  pursuance  of  the  terms  of  the  contract,  after  re- 
citing the  breaches  complained  of,  contains  the  following 
language:  "And  that  the  continuance  of  such  default  for 
thirty  days  after  this  notice  will  give  the  said  city  the  full 
rights  in  the  said  contract  provided  in  such  case,  which  will 
then  be  exercised  and  enforced."  The  complaint  further 
charges  the  service  of  the  above  notice  on  August  4,  1906, 
that  the  regular  meeting  of  the  council  would  be  held  Septem- 
ber 5,  1906,  and  that  it  was  the  intention  of  the  common 
council  at  such  meeting  to  adopt  a  resolution  purporting  to 
vacate  the  contract  of  February  17,  1877,  and  declare  its 
provisions  void  and  forfeiting  the  interest  of  the  plaintiffs 
in  the  property.  The  complaint  alleges  "that  such  action 
on  the  part  of  the  officers  of  said  city  and  its  common  council 
would  greatly  injure  and  impair  the  property,  rights,  and 
interests  of  the  plaintiffs  and  each  of  them,  would  create  a 
cloud  upon  their  title  to  their  respective  properties,  and 
would  cause  the  plaintiffs  irreparable  loss,  damage,  and  inr 
jury." 

The  relief  prayed  in  the  complaint  is  in  substance  that  the 
contract  of  February  17,  1877,  be  adjudged  valid;  that  de- 
fendant be  required  to  execute  a  formal  lease  pursuant  to 
the  contract  as  modified  by  subsequent  agreements  or  acqui- 
escence of  the  parties ;  that  it  be  adjudged  that  the  use  of  the 
flashboards  and  the  closing  of  the  lock  were  not  a  breach  of 
the  contract;  that,  if  determined  to  be  a  breach,  it  be  ad- 
judged that  the  breach  has  been  waived;  that,  if  adjudged 
that  the  breach  has  not  been  waived,  "the  plaintiffs  be  re- 
lieved from  such  forfeiture  and  grounds  of  forfeiture  in 
such  manner  and  subject  to  such  conditions  as  the  court  shall 
determine ;"  "that  the  rights  of  all  parties  interested  in  the 
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maintenance  of  said  dam,  and  the  use  of  the  hydraulic  power 
made  available  thereby,  shall  be  ascertained  and  determined  f' 
aiid  that  the  rights  of  the  plaintiffs  be  quieted — ^together  with 
a  prayer  for  the  temporary  and  permanent  aijoining  of  the 
city  from  declaring  or  enforcing  a  forfeiture. 

The  answer  puts  in  issue  the  allegations  of  the  complaint 
as  to  the  construction  and  validity  of  the  contract,  and  as  to 
the  waiver  by  the  city  particularly  denies  any  waiver  of  the 
breach  of  the  contract  arising  from  the  closing  of  the  lock 
and  from  the  use  of  flashboards,  asserts  that  the  closing  of 
the  lock  and  use  of  the  flashboards  is  unauthorized  and  ille- 
gal, and  contains  averments  showing  that  the  use  of  the  flash- 
boards  is  not  necessary  to  any  public  use,  but  that  they  serve 
only  the  private  purposes  of  the  plaintiffs,  and  alleges  facts 
tending  to  show  that  the  breaches  of  the  contract  by  the  plaint- 
iffs are  destructive  of  navigation  and  operate  to  the  great  in- 
jury of  the  city  and  jeopardize  the  lives  and  property  of  its 
inhabitants.  The  answer  expressly  denies  that  the  city 
has,  by  its  oflBcers  or  otherwise,  threatened  to  or  will  take  pos- 
session of  the  said  dam,  water  power  created  thereby,  struct- 
ures or  works  therewith  used  and  connected,  or  any  property 
of  said  plaintiffs  or  either  of  them,  until  such  time  as  the 
proper  court  shall  have  decreed  that  the  defendant  city  is 
entitled  thereto,  and  denies  that  it  is  about  to  or  will  hinder 
or  prevent  the  furnishing  of  water  power  for  the  operation 
of  the  waterworks  in  said  defendant  city  for  municipal  or 
other  purposes.  The  answer  prays  that  the  preliminary  in- 
junction' be  dissolved,  that  the  contract  of  February  17, 
1877,  be  adjudged  invalid,  and  that  the  defendant  be  ad- 
judged to  be  entitled  to  the  ownership  and  possession  of  the 
dam  and  its  appurtenances,  with  a  prayer  for  general  relief. 

The  affidavits  presented  by  the  respective  parties  go  in 
corroboration  of  said  allegations  contained  in  the  complaint 
or  the  answer,  and  their  contents  are  not  material  to  the 
questions  involved  on  this  appeaL    The  interlocutory  injuno- 
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tional  order  was  based  on  the  verified  complaint  and  was 
issued  ex  parte  by  a  court  commissioner,  and  in  substance  re- 
strained the  defendant^  first,  from  declaring,  by  ordinance 
or  otherwise,  and  from  doing  any  act  for  the  purpose  of  de- 
claring, the  forfeiture  of  the  contract;  second,  from  taking 
possession,  or  interfering  with  plaintiffs'  possession,  of  the 
dam  and  water  power.  Upon  the  hearing  in  the  trial  court, 
as  appears  from  the  opinion  of  the  lower  court,  the  city  did  not 
seek  to  modify  the  latter  part  of  the  injunction,  preventing 
the  city  from  enforcing  a  forfeiture.  The  city  merely  asked 
the  vacation  of  that  part  of  the  order  which  prevented  it  from 
declaring  the  forfeiture,  and  such  is  the  scope  of  the  order 
modifying  the  injunction  and  now  before  this  court  for  re- 
view. 

For  the  appellants  there  were  briefs  signed  by  Ruger  & 
Buffer  for  the  Eau  Claire  Dells  Improvement  Company  and 
by  WicJcham  &  Fa/rr  for  the  Dells  Paper  <&  Pulp  Company, 
and  the  cause  was  argued  orally  by  James  Wickham  and  Wil- 
liam Ruger. 

For  the  respondent  there  was  a  brief  by  -4.  C,  Larson,  at- 
tx)mey,  and  Olin  &  Butler,  of  counsel,  and  oral  argument  by 
Mr.  Larson  and  Mr.  H.  L.  Butler. 

Bashfobd,  J.  The  sole  question  before  the  court  on  this 
appeal  is  the  assigned  error  of  the  trial  court  in  vacating  that 
part  of  the  preliminary  injunction  which  restrained  the  de- 
fendant from  passing  any  resolution  or  ordinance  declaring 
the  contract  set  forth  in  the  complaint  to  be  null  or  void,  and 
from  doing  any  act  for  the  purpose  of  declaring  said  contract, 
or  the  rights  of  the  parties  acquired  thereunder,  to  be  can- 
celed or  forfeited.  The  pleadings  present  issues  of  law  and 
fact,  the  final  determination  of  which  must  be  attended  with 
serious  and  far-reaching  consequences  to  the  parties  con- 
cerned. The  court  must,  upon  final  hearing,  decide  upon  the 
validity  of  the  contract  and  its  proper  interpretation,  and 
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upon  the  power  of  the  city  of  Eoai  Claire  over  the  subject 
matter  and  its  alleged  waiver  of  the  breaches  of  the  contract 
These  questions  are  not  before  the  court  for  adjudication  upon 
the  record  and  they  are  left  open  for  future  consideration 
without  any  intimation  as  to  their  final  determination.  Coun- 
sel for  the  respondent  correctly  states,  as  the  rule  adopted  by 
this  court,  that  in  passing  upon  the  propriety  of  a  temporary 
injunction  the  sufficiency  of  the  complaint  will  be  assimied,  if 
a  fair  doubt  of  law  or  fact  as  to  plaintiffs'  ultimate  right  of 
recovery  is  presented*  Milwaukee  v,  Oimbel  Bros.  130  Wis. 
31,  34,  110  N.  W.  7,  The  same  counsel  further  states  that 
the  determination  of  the  sufficiency  of  the  complaint  upon 
this  record  might  rather  embarrass  than  aid  the  parties  in 
the  final  trial  of  the  cause  upon  the  merits,  and  also  states 
that  the  order  of  the  circuit  court  modifying  the  temporary 
injunction  was  made  upon  the  assumption  that  the  complaint 
was  sufficient  We  shall  therefore  assume  the  sufficiency  of 
the  complaint  in  determining  the  question  presented  on  this 
appeaL 

The  purpose  of  the  complaint  is  to  establish  the  rights  of 
the  plaintiffs  in  the  contract  and  to  prevent  the  declaration 
of  a  forfeiture  of  those  rights,  and  to  prevent  the  enforcement^ 
of  a  forfeiture  if  declared*  To  prevent  the  declaration  of  the 
forfeiture  is  one  of  the  substantial  grounds  for  relief  set 
forth  in  the  complaint,  and,  if  the  defendant  is  permitted  to 
make  the  declaration  in  advance,  one  of  the  principal  objects 
of  the  suit  will  have  been  defeated.  The  contention  was 
made  on  behalf  of  the  appellants  that  a  court  of  equity  will 
not  as  readily  exercise  its  power  or  grant  as  full  relief  after 
forfeiture  at  law  for  the  breach  of  a  condition  subsequent  as 
before  the  forfeiture  had  been  accomplished.  In  this  con- 
nection a  quotation  is  made  from  Maginnis  v.  Knickerbocker 
Ice  Co.  112  Wis.  385,  88  K  W.  300,  in  which  it  is  claimed 
this  distuLction  is  recognized*  If  thero  ifl  any  uncertainty  as 
tfo  the  power  or  willingness  of  a  court  of  equity  to  grant  as 
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complete  and  efficient  relief  after  the  dedaration  of  the 
forfeiture  as  before  such  declaration,  that  would  afford 
an  additional  reason  for  maintaining  the  existing  situation, 
until  the  final  hearing.  The  rights  asserted  on  behalf  of 
the  plaintiffs  and  controverted  by  the  defendant  are  of 
contractual  character  and  properly  subject  to  the  control 
of  the  court,  and  the  stay  of  the  threatened  action  of  the  de- 
fendant pending  litigation  cannot  embarrass  any  proper  de- 
fense asserted  by  it  in  the  answer. 

It  is  urged  on  behalf  of  the  respondent  that  the  facts  pre- 
sented upon  this  record  do  not  show  that  the  declaration  of  a 
forfeiture  by  the  city  would  cause  the  plaintiffs  irreparable 
injury.  The  rule  is  well  settled  that  the  court,  in  granting 
a  preliminary  injunction,  will  go  no  further  than  necessary 
to  preserve  and  protect  existing  rights  pending  the  litigation. 
Linden  L.  Co.  v.  MUwavJcee  E.  R.  &  L.  Co.  107  Wis.  493, 
510,  83  N.  W.  851.  But  if  it  appears  that  the  declaration  of 
a  forfeiture  pending  litigation  would  render  futile  in  a  meas- 
urable degree  the  relief  sought  by  the  plaintiffs  or  cause 
them  serious  and  irreparable  injury,  then  the  preliminary 
injunction  should  have  been  continued,  especially  if  no  con- 
siderable damage  is  to  be  occasioned  to  the  defendant  De 
Pauw  V.  Oxley,  122  Wis.  656,  100  K  W.  1028 ;  Mawaukee 
E.  B.  £  L.  Co.  V.  Bradley,  108  Wis.  467,  84  N.  W.  870. 
It  cannot  well  be  claimed  that  the  defendant  will  suffer  any 
material  injury  from  the  continuance  of  the  injunction  pend- 
ing the  litigation,  while  it  does  appear  that  the  rights  of  the 
plaintiffs,  as  already  indicated,  might  be  seriously  jeopard- 
ized by  the  threatened  action  of  the  defendant  which  is  sought 
to  be  permanently  enjoined  by  the  judgment  of  the  court 
It  is  also  urged  on  behalf  of  the  plaintiffs  that  the  declaration 
of  a  forfeiture  and  the  assertion  of  claim  to  the  property  by 
the  defendant  would  greatly  injure  their  rights  and  interests 
and  woiold  create  a  doud  upon  their  title  to  their  respective 
properties  and  cause  them  irreparable  loss,  damage,  and  in- 
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jury.  It  sufficiently  appears  from  the  complaint  that  such 
would  be  the  probable  consequence  of  the  threatened  action 
to  business  enterprises  of  this  character. 

The  general  rule  as  to  the  power  and  duty  of  the  court  in 
granting  preliminary  injunctions  applicable  to  the  present 
situation  is  carefully  considered  and  accurately  stated  in 
Valley  Iron  Works  Mfg.  Co.  v.  Ooodrick,  103  Wis.  436,  78 
'N.  W.  1096,  where  the  order  of  the  circuit  court  dissolving  a 
temporary  injunction  was  reversed.  The  fourth  headnote, 
concisely  embodying  the  principle,  is  as  follows: 

"The  doctrine,  that  where  all  the  facts  pleaded  upon  which 
plaintiff's  rights  to  equitable  relief  is  based  are  positively 
denied  by  the  answer,  a  temporary  injunction  granted  at  the 
outset  will  be  dissolved,  does  not  apply  where  it  is  shown 
that  the  preservation  of  the  status  quo  pending  the  action 
is  necessary  to  avoid  the  probability  of  plaintiff  suffering 
irreparable  loss  and  the  final  decree  being  ineffectual  to  ac- 
complish the  purpose  of  the  litigation/' 

We  conclude  that  the  threatened  action  of  the  common 
council  related  to  contractual  rights  and  was  subject  to  the 
control  of  the  court;  that,  as  the  order  modifying  the  injunc- 
tion was  based  upon  a  mistaken  view  of  the  law,  it  is  properly 
subject  to  review  on  appeal ;  that  the  ends  of  juustice  wiU  best 
be  subserved  by  maintaining  the  status  quo  of  the  parties 
pending  the  litigation ;  and  that  the  temporary  injunction  as 
originally  issued  should  b©  continued  in  force  to  the  final 
hearing. 

By  the  Court. — ^The  order  appealed  from  is  reversed,  leav- 
ing the  original  temporary  injunctional  order  in  forcei 
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Bbjeowood,  Appellant^  vs.  Httlett,  Respondent 

January  SI — February  18,  1908, 

8ale$:  Warranty:  Breach:  Instruction9  to  jury:  Appeal  and  error: 
Buhmission  of  argument:  Assignments  of  error:  Assignments 
not  argued, 

1.  Where,  in  an  action  based  on  the  resclsBlon  of  a  contract  for  the 

Bale  of  a  horse,  the  eyidence  Is  clear  that  the  contract  was 
wholly  made  on  a  day  mentioned  and  that  whatever  was  said 
relating  to  the  character  of  the  horse  which  could  haye  been 
binding  upon  the  defendant  was  said  at  that  time,  it  is  not 
error  to  instruct  the  jury  that  anything  said  respecting  the 
character  of  the  horse  prior  to  the  time  of  the  contract  is  im- 
material. 

2.  Where,  in  an  action  based  on  the  breach  of  a  contract  for  the 

sale  of  a  horse,  the  plaintifP  grounded  his  case  frodi  first  to  last 
on  an  express  warranty  and  requested  submission  to  the  Jury 
upon  that  theory.  It  is  not  error  to  fail  to  submit  to  the  Jury 
the  Question  of  Implied  warranty. 

8.  The  supreme  court,  as  a  rule,  does  not  consider  assignments  of 
error  which  are  not  argued  so  as  to  bring  fairly  to  its  attention 
the  infirmities  complained  of,  and  hence  where  error  is  assigned 
on  exceptions  to  the  court's  instructions,  and  such  assignment 
is  not  argued  in  the  brief  further  than  to  say,  "The  instruc- 
tions of  the  court  to  the  Jury  were  not  only  incorrect  in  several 
instances,  but  were  also  misleading  and  bewildering,"  and  "ap- 
pellant has  already  made  his  position  clear,"  it  is  held  to  be  an 
insuificient  presentation. 

4.  Assignments  of  error  not  argued  must  be  regarded  as  abandoned. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson 
county:  James  O'Neii.l,  Circuit  Judge.    Affirm-ed, 

•Action  to  recover  back  $92,  the  consideration  paid  for  a 
horse. 

The  claim  of  the  plaintiff  -was  that  he  purchased  a  horse  of 
defendant  at  $92,  paying  $67  in  money  and  the  balance  in  a 
oow;  that  in  making  the  purchase  he  relied  on  an  express 
warranty  that  the  animal  -was  nice,  kind,  gentle,  and  fit  and 
suitable  for  general  farm  work  and  for  driving,  hitched  to  a 
buggy  or  wagon ;  that  as  soon  as  practicable  after  the  purchase 
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ho  tried  the  horse  both  for  working  and  driving;  that  it 
proved  to  be  an  unruly,  kicking,  and  useless  animal  and  that 
he  promptly  rescinded  the  contract  and  returned  the  same  to 
the  defendant  and  demanded  a  return  of  the  consideration 
paid  therefor,  and  that  defendant  refused  to  consent  to  such 
rescission  and  to  make  such  return. 

The  issues  raised  by  the  pleadings,  as  the  case  was  tried, 
were  as  to  whether  in  the  sale  of  the  horse  its  character  as 
to  being  a  gentle  and  usable  animal  was  falsely  represented 
by  defendant  or  by  his  wife,  acting  for  him,  and  if  so  whether 
plaintiff  relied  on  such  false  representations  in  making  the 
purchase  and  what  was  the  character  of  the  horse  in  fact 

There  was  evidence  tending  to  show  that  there  was  some 
talk  between  plaintiff  and  defendant  and  the  former  and  the 
latter's  wife  respecting  a  sale  of  the  horse  to  plaintiff  prior 
to  September  26,  1904,  but  the  evidence  was  uncontradicted 
that  the  trade  was  made  on  that  day,  the  three  persons  named 
being  present,  and  that  defendant's  wife,  in  his  presence,  did 
most  of  the  talking  on  the  one  side,  and  that  whatever  was 
said  regarding  the  characteristics  of  the  horse  was  said  by  her 
and  at  that  time. 

At  the  dose  of  the  evidence  appellant^s  counsel  notified 
the  court  that  appellant  based  his  claim  upon  express  waiv 
ranty,  and  asked  the  court  to  submit  to  the  jury  two  questions 
only,  the  first  one  being  as  to  whether  there  was  an  express 
warranty  made  as  claimed,  either  on  the  26th  day  of  Sep- 
tember, 1904,  or  at  any  other  time,  and  if  so  as  to  whether 
there  was  a  breach  of  the  warranty.  There  was  no  request 
under  the  statute  for  a  special  verdict^  but  the  court  sub- 
mitted the  first  question  substantially  as  requested,  except 
it  was  restricted  to  the  occurrences  on  September  26,  1904. 
The  court  also  submitted  the  second  question  substantially 
as  requested,  and  a  third  question  as  to  whether  the  flTiiTnal 
was  quiet  and  peaceable,  which  covered  all  controverted  mat- 
ters. 
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The  court  instructed  the  jury  in  harmony  with  the  qnee- 
tions  submitted  and  that  they  should  not  consider  anything 
said  by  respondent's  wife  abo\it  the  character  of  the  horse, 
prior  to  September  24, 1904,  the  day  the  trade  was  made,  and 
instructed  them,  in  effect,  that  if  she  made  the  false  repre- 
sentations claimed  at  such  time  they  were  binding  on  her 
husband  whether  he  expressly  ratified  them  or  impliedly 
did  so  by  his  silence. 

The  verdict  was  in  favor  of  the  defendant  on  aU  points 
and  judgment  was  rendered  accordingly, 

G.  M.  Perry,  for  the  appellant 

F.  J,  Beicheribach,  for  the  respondent. 

Mabshai^l,  J.  Error  is  assigned  because  the  court  in- 
structed the  jury  that  anything  said  by  defendant's  wife  ro- 
specting  the  character  of  the  horse  prior  to  the  time  the  con- 
tract was  made,  September  26,  1904,  was  immaterial.  As 
we  read  the  evidence  the  instruction  was  proper.  The  evi- 
dence is  clear  that  the  contract  was  wholly  made  on  the  day 
mentioned  and  that  whatever  was  said  relating  to  the  charac- 
ter of  the  horse  was  said  at  that  time.  Appellant  testified, 
as  appears  by  the  printed  case,  thus:  "The  talk  that  I  had 
with  them  in  regard  to  the  kindness  and  gentleness  of  the 
horse  was  just  before  I  made  the  trade.  Mrs.  Hulett  was 
present.''  The  other  testimony  is  in  harmony  therewith, 
especially  as  regards  any  talk  which  in  any  reasonable  view 
of  the  case  could  have  been  binding  upon  the  defendant 
Looking  at  the  evidence  as  a  whole  it  seems  that  the  com- 
plaint imder  consideration  is  groundless. 

Error  is  assigned  because  the  court  did  not  submit  to  the 
jury  all  of  the  issues.  It  is  suggested  that  the  question 
of  implied  warranty  should  have  been  submitted.  The  an- 
swer to  that  is  that  appellant  grounded  his  case  from  first 
to  last  on  express  warranty,  and  he  requested  submission 
thereof  to  the  jury  upon  the.  theory  that  it  should  turn  on 
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whether  there  was  any  such  warranty  or  not,  and  it  was  so 
submitted. 

Error  is  assigned  on  exceptions  to  the  court's  instructions. 
That  assignment  of  error  is  not  aigued  in  the  brief  further 
than  to  say,  "The  instructions  of  the  court  to  the  jury  were 
not  only  incorrect  in  several  instances,  but  they  were  also 
misleading  and  bewildering."  Counsel  failed  to  point  out 
in  what  respect  the  instructions  were  faulty,  as  suggested. 
He  merely  said  as  to  the  alleged  errors  ^in  the  instructions, 
"Appellant  has  already  made  his  position  clear."  That 
seems  to  refer  to  the  instruction  restricting  the  circum- 
stances relating  to  the  contract  of  sale  to  what  occurred  on 
the  26th  day  of  September,  1904,  and  submitting  the  case 
on  the  theory  that  appellant  rested  his  claim  upon  express 
warranty.     Those  matters  have  been  sufficiently  referred  to. 

There  are  several  other  assignments  of  error,  but  as  they 
are  not  argued  they  must  be  regarded  as  abandoned.  The 
court,  as  a  rule,  does  not  consider  assignments  of  error  which 
are  not  argued  so  as  to  bring  fairly  to  its  attention  the  in- 
firmities complained  of.  Butler  v.  State,  102  Wis.  364,  78 
'N.  W.  590;  Corvell  v.  State,  104  Wis.  527,  80  K  W.  745; 
State  ex  rel.  ^fis,  Tel  Co.  v.  Sheboygan,  114  Wis.  505,  90 
N.  W.  441.    The  case  seems  to  be  barren  of  harmful  error. 

By  the  Court. — The  judgment  is  affirmed. 
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Emiqh  and  another,  Respondents,  vs.  Eabuno,  Receiver, 
and  another,  imp.,  Appellants, 

January  SI — February  18,  1908, 

Banks  and  hanking:  National  hanks:  Taking  over  husiness  of  insolv- 
ent creamery  corporation:  Receipts  of  proceeds  of  hutter  manu- 
factured: ZAahility  of  hank:  Checks:  Payment:  Insolvent  na- 
tional hanks:  Creditors:  Claims:  Dividends:  Trust  funds:  Iden- 
tification: Tracing  trust  funds:  Presumptions:  Defenses:  Ultra 
vires. 

1.  In  an  action  against  the  receiver  of  an  insolvent  national  bank 

the  evidence,  stated  in  the  opinion,  is  held  to  warrant  a  finding 
that  designated  transactions  between  the  bank's  cashier  and  an 
insolvent  creamery  corporation  constituted  a  turning  over  of 
the  creamery  corporation's  property  to  the  bank,  for  its  corpo- 
rate purposes,  with  the  bank's  cashier  serving  merely  as  nom- 
inal custodian  of  title  for  it,  and  consequently  that  the  bank, 
and  not  the  cashier,  collected  the  proceeds  of  the  sales  of  but- 
ter manufactured  while  operating  the  creameries. 

2.  In  such  case,  by  virtue  of  the  agreements  under  which  the  par 

trons  of  the  creamery  company  delivered  their  milk,  stated  in 
the  opinion,  it  is  held  that  the  proceeds  of  the  butter  manufac- 
tured, after  deducting  the  fixed  commission  or  toll  allowed  the 
creamery  company  by  the  patrons,  remained  their  property  and 
not  merely  a  debt  from  the  person  collecting  the  same,  and 
hence  that  the  bank,  having  assumed  the  place  formerly  occu- 
pied by  the  creamery  company,  when  it  collected  the  proceeds 
held  the  same  as  the  property  of  the  patrons  until  it  was  in 
fact  paid  over  to  them. 

3.  In  such  case  it  is  also  held  that  when  the  bank  applied  such 

money  to  another  purpose  and  failed  on  demand  to  pay  it  over, 
it  at  least  became  indebted  therefor  to  the  owners. 
£4.  VThether  the  bank  might  also  have  been  guilty  of  an  unlawful 
conversion,  not  considered,  since  no  Judgment  was  rendered 
based  on  such  view.] 
5.  Where  a  bank  took  over  the  property  of  a  creamery  company, 
subject  to  contracts  with  the  patrons  for  milk  supplied,  and  is- 
sued its  checks  for  the  patrons'  shares  of  the  proceeds  of  butter 
manufactured,  such  checks  are  held  not  to  constitute  payment, 
but  merely  an  evidence  of  the  amount  of  money  which  the  bank 
held  belonging  to  each  patron. 
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9.  In  such  case,  where  the  bank  became  insolvent  and  payment  of 
Buch  checks  was  refused,  and  It  appeared  that  prior  to  that 
time  the  bank  had  used  such  patrons'  money  for  other  purposes, 
the  bank  is  held  to  have  become  the  debtor  of  such  patrons  as 
much  as  any  of  its  other  creditors,  and  such  patrons  had  a  right 
to  stand  as  general  creditors  of  the  bank  and  share  in  any  dlTi- 
dends  that  might  be  declared  out  of  its  assets. 

7.  Trust  funds  coming  into  the  hands  of  a  receiver  of  a  national 
bank,  which  are  not  identified  as  belonging  to  any  particular 
person,  are  held  by  the  receiver  as  assets  of  the  bank  and  must 
be  ratably  apportioned  among  all  the  bank's  creditors. 

S.  When  moneys  belonging  to  other  persons  are  received  and  min- 
gled in  a  general  fund  with  moneys  belonging  to  a  depositary 
or  a  trustee,  and  then  such  depositary  or  trustee  pays  out  gen- 
erally from  such  fund  for  its  own  purposes,  there  Is  a  presump- 
tion that  such  payments  are  made  from  moneys  in  such  fund 
belonging  to  such  depositary  or  trustee  and  do  not  constitute 
wrongful  misappropriations  of  the  money  of  the  cestui  que 
trust,  but  that  such  moneys  remain  on  deposit 

9.  Such  presumption  is  possible  of  complete  eftect  only  so  long  as 
the  fund  is  large  enough  to  contain  all  the  moneys  of  the  cestui 
que  trust  and  some  of  the  moneys  of  the  trustee. 

10.  In  an  action  against  the  receiver  of  an  Insolvent  national  bank 

it  appeared,  among  other  things,  that  the  bank  had  received  all 
the  property  of  an  insolvent  creamery  company  and  had  con- 
tinued the  business  of  the  creamery  company  with  Its  patrons 
under  agreements  whereby  the  proceeds  of  the  butter  manufac- 
tured, after  deducting  the  fixed  commissions  or  toll  allowed  the 
creamery  company,  remained  the  property  of  such  patrons;  that 
during  the  two  months  prior  to  the  bank's  Insolvency  the  pro- 
ceeds of  butter  sold  were  received  by  the  bank,  either  actually 
or  through  the  bank's  correspondents,  to  whom  drafts  therefor 
had  been  sent  for  collection;  that  at  no  time  had  the  bank's 
money  on  hand  or  at  credit  with  its  correspondents  been  re- 
duced below  the  amounts  received  for  such  butter,  and  that  all 
of  such  funds  of  the  bank  and  credits  with  the  correspondent 
banks  had  passed  to  the  receiver  and  had  either  been  collected 
by  him  or  still  remained  under  his  control.  Held,  that  the  re- 
ceiver had  in  his  possession,  in  actual  money  or  credits,  the 
funds  belonging  to  such  patrons  and  was  chargeable  with  the 
duty  of  paying  it  to  such  patrons,  the  true  owners. 

11.  In  such  case  it  is  no  answer  to  the  receiver's  obligation  that  the 

bank  had  no  legal  power  to  take  the  steps  by  which  the  patrons' 
money  came  into  its  hands,  since,  having  taken  such  steps  and 
obtained  their  money,  no  such  absurdity  exists  M  a  legal  ob* 
Btacle  to  its  surrendering  It 
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[12.  The  exact  limits  of  the  power  of  a  hank  which,  heing  a  creditor, 
becomes  possessed  of  property  or  property  rights  as  security, 
to  do  acts  in  management  or  improyemexit  of  such  property  or 
development  of  such  rights  in  order  to  render  them  valuable, 
to  the  end,  in  good  faith,  of  thereby  securing  liquidation  of  the 
debts  to  it,  is  quite  indefinite,  but  public  policy  seems  to  require 
that  a  bank,  like  an  individual,  should  have  broad  powers  of 
the  exercise  of  discretion  and  judgment,  to  the  end  that  prop- 
erty or  rights  so  held  as  security  be  rendered  aa  valuable  aa 
possible  so  that  it  may  not  lose  that  which  it  ought  to  collect] 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
Lake  county:  Chester  A.  Fowleb,  Circuit  Judge.  Affirmed. 

For  several  years  prior  to  1902  D.  J.  Jenne  and  E.  H. 
Jenne  were  engaged  in  the  creamery  business  with  head- 
quarters at  Berlin,  Wisconsin,  but  running  several  branch 
creameries  and  skimming  stations  in  that  vicinity.  Since 
about  March,  1902,  the  business  had  been  in  form  conducted 
by  a  corporation  known  as  the  Jenne  Creamery  Company,  of 
which  the  stock  was  all  controlled  and  the  offices  all  held  by 
the  Jennes.  The  business  was  conducted  upon  an  arrange- 
ment with  the  farmers  who  supplied  the  milk,  known  as  "the 
patrons,"  that  the  Jennes  were  to  take  the  milk,  manufacture 
therefrom  the  butter,  sell  the  same  and  divide  the  proceeds, 
three  and  one-half  cents  to  the  Jennes  for  their  services  and 
the  balance  of  the  sale  price  to  the  patrons.  Their  method 
of  making  division  was  to  deposit  to  their  own  account  in 
Berlin  bank  all  sums  which  were  usually  received  in  bank 
checks  or  drafts  from  the  purchasers,  and  at  the  end  of  the 
month  to  draw  their  individual  checks  to  the  several  patrons 
for  the  amount  to  which  they  were  found  to  be  entitled  upon 
a  computation  of  the  amount  of  cream  or  milk  supplied  by 
each.  In  October,  1902,  the  Jennes  were  much  embarrassed. 
They  owed  the  bank  individually  and  as  a  firm  the  sum  of 
some  $7,200.  One  of  them  owed  about  $2,600  individually 
to  others,  and  the  Jenne  Company  had  an  unascertained 
present  overdraft  at  the  bank  and  had  outstanding  an  esti- 
mated amount  of  $5,000   (subsequently  ascertained  to  be 
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$8,000)  of  its  checks  to  patrons  not  yet  presented.  D.  J. 
Jenne  had  a  mortgaged  farm  and  some  other  property,  and 
the  Jenne  Company  in  form  owned  the  creamery  and  ma- 
chinery and  leases  of  several  tributary  stations  estimated  at 
that  time  to  be  worth  $7,000  or  $8,000.  In  this  situation 
D.  J.  Jenne  came  to  the  bank  and  had  a  consultation  with 
the  cashier,  Mr.  Brown,  in  which  he  laid  before  him  his  con- 
dition, stated  his  belief  that  with  the  volume  of  milk  con- 
tributed by  the  patrons  the  three  and  one-half  cents  a  pound 
for  butter  which  they  were  entitled  to  would  gradually  tend 
whereby  all  the  property  of  the  Jennes  was  conveyed  to  the 
business  by  creditors  would  result  in  bankruptcy,  with  prob- 
ably much  loss  to  the  bank.  He  proposed  to  turn  over  all 
property  in  order  that  it  might  be  realized  to  the  best  advan- 
tage towards  the  payment  of  debts.  Several  others  of  the 
bank  officers  were  called  in  to  the  consultation,  and  at  last 
it  was  agreed  to  adopt  this  general  plan  in  order,  as  they 
said,  to  get  as  much  salvage  as  possible  for  the  bank.  Ac- 
cordingly the  bank's  attorney  drew  a  written  agreement, 
whereby  all,lbfi.4)roperty  of  the  Jennfi3-w«»-"C©B:^eyedjo  the 
cashier,  Brown,  in  trust,  to  realize  the  same  in  his  discretion 
bysaTe^or  use  and  apply  the  proceeds  to  all  debts  of  D,  J. 
and  E.  H.  Jenne.  The  conveyance  included  the  entire  cap- 
ital stock  of  the  Jenne  Creamery  Company,  and  he  was  au- 
thorized, at  his  option,  either  to  close  up  that  company  or 
continue  its  operation,  or  form  a  new  corporation,  and  ulti- 
mately, after  all  debts  were  paid,  to  return  any  remainder  of 
the  property  to  tlie  Jennes.  Upon  the  transfer  of  such  prop- 
erty, including  the  stock  in  the  corporation,  the  latter  was 
equipped  with  new  officers,  consisting  of  the  president  and 
vice-president  of  the  bank  and  Bro\vn,  the  cashier,  who 
supervised  the  running  of  the  business  of  the  creamery  com- 
pany, except  the  manufacturing  and  selling,  which  was  con- 
ducted by  employees.  The  farm  of  D.  J.  Jenne  was  sold  so 
as  to  yield  $4,000  above  its  mortgage,  and  with  this  his  per- 
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sonal  debts,  other  than  to  the  bank,  were  paid  and  a  surplus 
of  some  $1,400  applied  to  his  debt  to  the  bank.  The  milk  of 
the  various  patrons  was  received  in  the  name  of  the  Jenne 
Company,  manufactured  into  butter,  sold,  and  the  gross  pro- 
ceeds deposited  in  the  bank  by  Brown  in  an  account  in  the 
name  of  the  Jenne  Creamery  Company,  and  checks  were 
drawn  against  that  account  both  for  the  share  to  which  the 
patrons  were  entitled  and  for  the  other  expenses  of  the 
creamery  business,  and  the  outstanding  checks  of  the  com- 
pany which  had  been  given  prior  to  the  transfer  of  the  stock 
were  paid  as  presented  and  chained  up  against  this  account 
The  business  does  not  seem  to  have  resulted  profitably,  for 
from  time  to  time,  as  the  amounts  paid  out  exceeded  those 
received,  a  note  would  be  made  by  Brown  in  the  name  of  the 
Jenne  Creamery  Company  and  placed  to  the  credit  of  said 
bank  account  This  course  of  business  continued  up  to 
November,  1904,  when  the  bank  was  closed  by  the  comp- 
troller of  the  currency  and  later  placed  in  the  hands  of  de- 
fendant Eatrling  as  receiver.  At  that  time  the  account  of 
the  creamery  company  was  exhausted  or  overdrawn;  that  is 
to  say,  all  moneys  that  had  been  theretofore  received  from 
the  sale  of  butter  had  been  paid  out  to  some  one,  mainly,  of 
course,  upon  checks  to  the  patrons.  There  were  $406.97  of 
such  checks  issued  prior  to  October  1,  1904,  which  had  not 
been  presented  and  paid.  There  had  been  no  checks  issued 
to  patrons  for  the  proceeds  of  butter  made  from  the  milk 
brought  in  by  them  during  the  month  of  October  and  that 
part  of  November  prior  to  the  suspension  of  the  bank.  It 
was  shown  and  found  by  the  court  that  bank  drafts  had  been 
received  into  the  bank  for  such  butter.  Such  drafts  ran  to 
the  Jenne  Creamerj*  Company  and  were  indorsed  by  Brown, 
the  cashier,  and  mingled  with  other  moneys  of  the  bank. 
The  total  amount  was  $2,520.46.  It  was  found  by  the  court, 
upon  careful  analysis  of  the  accounts,  that  at  all  times  after 
the  receipt  of  any  of  said  drafts  the  bank  had  on  hand  an 


Digitized  by 


Google 


570         SUPREME  COUET  OF  WISCONSIN".      [Feb. 
Emigh  V.  Earling,  134  Wis. -666. 

amount  of  money  and  cash  items  exceeding  said  total,  and 
snch  an  amount  was  turned  over  to  the  receiver  upon  his 
taking  possession.  It  also  traced  a  considerable  share  of 
said  drafts  into  the  hands  of  the  bank^s  correspondents  at 
other  cities  by  which  they  had  been  collected  and  credited 
to  the  bank;  and  in  each  case  it  was  found  that  there  re- 
mained a  credit  account  with  that  correspondent  larger  than 
the  amount  of  such  drafts  sent  to  and  collected  by  it,  which 
credit  balance  was  turned  over  to  the  receiver  after  his  ap- 
pointment It  appeared  that  upon  the  closing  of  the  bank 
Brown  desisted  from  all  connection  with  this  creamery  busi- 
ness, and  a  small  amount  of  drafts  that  afterwards  came  in 
for  cream  passed  directly  into  the  possession  of  the  receiver. 
The  court  found  as  a  fact  that  the  arrangement  whereby  the 
Jennes  turned  over  their  property,  including  the  control  of 
the  creamery  business,  was  had  by  them  with  the  bank  as 
such,  that  the  use  of  Brown's  name  was  only  formal,  and  that 
the  continuance  in  form  of  the  corporation  was  only  for  con- 
venience of  bookkeeping  and  dealing  with  the  patrons,  so 
that  the  bank  received  directly  to  its  own  use  all  of  the  pro- 
ceeds of  the  butter  sold ;  that  by  the  terms  of  the  agreement 
with  the  patrons  the  share  of  those  proceeds  apportionable  to 
them  was  at  all  times  their  property,  and  that  the  Jenne  Com- 
pany while  in  operation,  and  the  bank  in  continuing  its  busi- 
ness, was  a  mere  trustee  and  received  the  proceeds  of  the 
butter  for  and  as  the  property  of  the  respective  patrons,  and 
hence  that  when  it  paid  out  that  money  to  others  than  the 
owners  of  it,  it  at  least  remained  indebted  to  such  owners,  and 
on  that  theory  declared  the  holders  of  the  $400  of  checks  for 
moneys  collected  prior  to  October  were  general  creditors  of 
the  bank  and  entitled  to  the  dividends  like  any  other  creditors. 
As  to  the  moneys  which  had  come  into  the  bank  for  cream 
sold  in  October  and  November  it  was  held  that  they  had  not 
been  paid  out  but  were  in  the  bank  at  the  time  of  its  Suspen- 
sion, and  were  turned  over  to  the  receiver  and  were  diaiged 
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with  their  trust  character  in  his  hands,  and  accordingly  ad- 
judged liability  against  him  for  the  -whole  amount  thereof 
to  the  plaintiiTs,  to  whom  all  of  the  patrons  had  assigned 
their  claims.     From  such  judgment  both  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Perry  Niskem  and 
Rufus  8.  Simmons,  attorneys,  and  Simmons,  Mitchell  &  Irv- 
ing, of  counsel,  and  oral  argument  by  Mr.  Simrruyns. 

For  the  respondents  there  was  a  brief  by  E,  F.  Eileen,  at- 
torney, and  Thompsons,  Pinkerton  &  Jackson,  of  counsel, 
and  oral  argument  by  Mr.  KUeen  and  Mr.  J.  0.  Thompson. 

Dodge,  J.  The  first  and  probably  the  most  earnestly  con- 
tested question  of  fact  was  whether  the  transaction  between 
the  Jennes  in  October,  1902,  constituted  a  turning  over  of 
the  former's  property  to  Brown  as  an  individual  or,  instead, 
to  the  bank,  for  its  corporate  purposes,  with  Brown  serving 
merely  as  nominal  custodian  of  title  for  it;  and  as  a  result 
whether  the  bank  collected  the  proceeds  of  the  sales  of  butter 
or  the  same  were  coUexsted  by  Brown  as  an  independent  in- 
dividual and  were  received  by  the  bank  from  him  as  his 
money  and  not  the  bank's.  The  trial  court,  after  hearing  all 
the  evidence,  seeing  all  the  parties,  and  evidently  consider- 
ing all  the  circumstances  and  conduct,  has  reached  the  con- 
clusion that  the  transaction  was  with  the  bank,  and  that  what 
Brown  did  the  bank  did,  and  where  Brown's  name  was  used 
such  use  was  nominal  only;  and  has  especially  found  that 
it  was  the  bank  through  its  oflBoers  and  directors  which  took 
the  milk  furnished  by  the  patrons,  made  the  same  into  butter, 
and  sold  it  and  collected  the  proceeds.  After  a  careful  re- 
view of  that  evidence  we  .cannot  say  that  it  preponderates 
against  this  finding  in  any  such  manner  or  degree  as  could 
warrant  us  in  reversing  the  same,  even  in  view  of  the  vigor- 
ously urged  improbability  that  a  national  bank  would  so  far 
depart  from  its  legitimate  business  as  to  engage  in  the  man- 
ufacture and  sale  of  butter.    We  therefore  assume  such  find- 
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ing  of  fact  as  a  starting  point  for  considering  the  rights  of 
the  parties.  The  agreement  under  which  the  patrons  deliv- 
ered their  milk  is  generally  set  forth  in  the  statement  of  facts. 
We  have  no  doubt  that  under  the  authority  of  Boyle  v.  N,  W. 
Nat.  Bank,  126  Wis.  498,  103  IST.  W.  1123,  104  K  W.  917, 
the  proceeds  of  the  butter,  after  deducting  the  fixed  commis- 
sion or  toll  allowed  the  Jenne  Creamery  Company  by  the 
patrons,  remained  their  property  and  not  merely  a  debt  from 
the  person  collecting  the  same,  and  that  the  bank,  having  re- 
ceived the  money  under  and  by  virtue  of  these  contracts,  as- 
sumed the  place  formerly  occupied  by  the  Jenne  Company, 
and,  when  it  collected  the  proceeds,  held  the  same  as  the 
property  of  the  owners,  the  several  patrons,  until  it  was  in 
fact  paid  over  to  them. 

It  being  established  that  this  butter  money  belonged  to  the 
patrons  and  was  received  by  the  bank  for  them  and  under  a 
duty  to  pay  it  to  them,  it  follows  that  when  the  bank  applied 
such  money  to  another  purpose  and  failed  on  demand  to  pay 
it  over,  it  at  least  became  indebted  therefor  to  the  owners. 
Whether  it  might  also  have  been  guilty  of  an  unlawful  con- 
version need  not  here  be  considered,  as  no  judgment  has  been 
rendered  based  upon  such  view.  Now,  in  the  several  months 
prior  to  October  it  had  done  just  this  thing  with  the  moneys 
of  certain  of  the  patrons.  True,  it  had  issued  its  checks  to 
those  patrons,  for  under  the  findings  of  the  court  the  checks 
drawn  in  the  name  of  the  Jenne  Creamery  Company  by 
Brown  against  the  moneys  which  the  bank  had  received  must 
be  deemed  in  all  legal  effects  the  same  as  if  drawn  by  the 
bank  upon  itself.  But  these  checks  constituted  no  payment, 
but  merely  an  evidence  of  the  amount  of  money  which  the 
bank  held  belonging  to  eadi  of  these  patrons.  When,  upon 
the  closing  of  the  bank,  payment  of  these  amounts  was  re- 
fused, and  it  was  made  apparent  that  prior  to  that  time  the 
bank  had  used  the  money  for  other  purposes,  either  to  pay 
expenses  of  the  creamery  business  or  to  apply  upon  the  in- 
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debtedness  to  it  of  the  creamery  company,  or  otherwise, 
the  inevitable  result  was  that  the  bank  was  at  least  a  debtor 
of  the  owners  of  the  money  as  much  as  any  other  of  its 
creditors.  Hence  we  cannot  doubt  the  correctness  of  the 
court's  conclusion  with  reference  to  the  $406.97  which  was 
in  this  situation.  The  owners  had  a  right  to  stand  as  gen- 
eral creditors  of  the  bank  and  to  share  in  any  dividends 
that  might  be  declared  out  of  its  assets,  which  had  been  en- 
hanced by  the  receipt  and  appropriation  to  the  bank's  uses 
of  their  proper  moneys. 

The  question  with  reference  to  the  moneys  which  were 
shown  to  have  been  received  by  the  bank  during  October  and 
November,  and  which  the  receiver  was  required  to  pay  to 
the  owners  in  full,  involves  very  different  consideration.  Of 
course  the  receiver  could  be  under  no  duty  to  pay  to  them  un- 
less he  received  their  moneys  while  capable  of  identification 
as  such.  What  -was  not  identifiable  as  belonging  specific- 
ally to  anybody  else  came  to  his  hands  as  assets  of  the  bank, 
and,  under  the  national  banking  act,  must  be  ratably  appor- 
tioned amongst  all  its  creditors.  E.  S.  II.  S.  §§  6236,  5242 
[IT.  S.  Oomp.  St  1901,  pp.  3508,  3517]  ;  Dcuvis  v.  Elmira 
3av.  Bank,  161  TJ.  S.  275,  16  Sup.  Ct.  502.  It  is  a  principle 
generally  established  and  fully  adopted  in  this  state,  as  ap- 
pears by  Bromley  v.  C,  C,  C.  &  St.  L.  B,  Co,  103  Wis.  562, 
79  K  W.  741,  and  Boyle  v.  N.  W.  Nat.  Bank,  supra,  that 
when  moneys  belonging  to  other  persons  are  received  and 
mingled  in  a  general  fund  with  moneys  belonging  to  the  de- 
positary and  then  such  depositary  or  trustee  pays  out  gen- 
erally from  such  fund  for  his  own  purposes,  there  is  a  pre- 
sumption of  law  tliat  such  payments  are  made  from  the  mon- 
eys in  said  fund  belonging  to  him  and  do  not  constitute 
^^Tongful  misappropriations  of  the  moneys  of  the  cestui  que 
trust,  which  he  has  no  right  to  pay  out  in  that  way,  but  that 
they  remain  on  deposit  Of  course  this  presumption  is 
possible  of  complete  effect  only  so  long  as  the  fund  is  large 


Digitized  by 


Google 


674         SUPEEME  COUET  OF  WISCONSIN.      [Feb. 
Emigh  V.  Earling,  134  Wis.  565. 

enough  to  contain  all  the  moneys  of  the  cestui  que  trust  and 
some  of  the  moneys  of  the  trustee.  But  in  this  case  the 
court  has  carefully  analyzed  the  condition  of  the  bank's 
funds  through  the  entire  months  of  October  and  November 
and  has  found  that  a:t  no  time  after  any  of  the  proceeds  of 
October  butter  came  to  the  bank  has  its  money  on  hand  been 
drawn  down  to  a  sum  less  than  the  amounts  so  received,  from 
which  must  result  the  presumption  that  the  balance  which  it 
at  all  times  had  on  hand  included  the  very  moneys  so  col- 
lected and  belonging  to  these  patrons,  and  that  their  moneys, 
therefore  identifiable,  were  in  the  possession  of  the  bank  at 
the  time  of  its  closing  and  passed  into  the  physical  possession 
of  the  receiver.  Lest  this  presumption  should  be  thought 
to  be  overcome  by  proof  that  the  proceeds  of  any  individual 
draft  for  butter  did  not  go  into  the  fund  of  money  in  the 
bank's  vaults  or  custody,  but  was  otherwise  specifically  dis- 
posed of,  the  court  below  also  traced  each  specific  draft  and 
in  great  detail  ascertained  that  where  they  had  been  sent  to 
one  or  another  of  the  bank's  correspondents  for  collection 
they  had  been  collected  and  had  been  placed  to  the  credit  of 
the  bank  in  its  account  with  said  correspondents,  where,  of 
course,  they  remained  charged  with  the  same  trust  as  against 
the  defendant  bank  as  if  in  its  physical  possession.  Boyle 
V.  N.  W,  Nat.  Bank,  125  Wis.  498,  103  N.  W.  1123,  104 
N.  W.  917.  The  court  then  proceeded  to  ascertain  in  the 
case  of  each  of  the  bank's  correspondents  who  had  received 
any  one  or  several  of  such  drafts  and  had  collected  them, 
that  that  particular  account  had  never  been  drawn  down  so 
low  as  to  be  less  than  the  total  of  the  amount  of  the  patrons' 
money  which  was  included  therein;  and  hence  results  the 
conclusion  that  in  each  of  those  accounts  was  the  entire 
amount  of  such  patrons'  money  at  the  time  when  the  bank 
closed.  It  was  of  course  shown  that  the  balances  of  all  sucii 
accounts  passed  to  the  receiver  and  hdd  either  been  collected 
by  him  or  still  remain  under  his  control.     Upon  this  show- 
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ing,  under  the  authorities  already  cited,  there  results  inevi- 
tably the  court's  conclusion  of  law  that  the  receiver  had  re 
ceived  in  actual  money  or  in  credits  with  correspondents 
the  $2,520.46  belonging  to  the  patrons.  If  he  received  the 
same,  of  course  he  could  hold  it  only  as  trustee  for  the  own- 
ers. He  did  not  receive  it  as  moneys  of  the  bank  upon  a?iy 
trust  to  distribute  to  the  creditors  of  the  bank,  for  he  could 
receive  only  the  bank's  property  in  that  capacity  and  upon 
that  trust  He  is  now,  and  has  been  at  all  times,  chargeable 
with  the  duty  of  paying  it,  but  to  the  true  owners. 

The  conclusions  of  the  trial  court  are  attempted  to  be 
averted  by  most  vigorous  contention  that  it  is  wholly  beyond      \y 
the  power  of  a  national  bank  to  engage  in  creamery  business, 
and  much  citation  is  made  of  federal  authority  to  that  effect,   i 
The  exact  limits  of  the  power  of  a  bank  which,  being  a  cred-  | 
iter,  becomes  possessed  of  property  or  property  rights  in  vari-  ; 
ous  forms  as  security  to  do  acts  in  management  or  improve- 
ment of  such  property  or  development  of  such  rights  in 
order  to  render  them  valuable,  to  the  end,  in  good  faith,  of 
thereby  securing  liquidation  of  the  debts  to  it,  is  quite  indefi- 
nite, and  doubtless  public  policy  requires  that  a  bank,  like  an 
individual,  shpuld  have  broad  powers  of  the  exercise  of  dis- 
cretion and  judgment,  to  the  end  that  property  or  rights  so 
held  as  security  be  rendered  as  valuable  as  possible  so  that  it 
may  not  lose  that  which  it  ought  to  collect.    Security  Nat. 
Bank  v.  St.  Croix  P.  Co.  117  Wis.  211,  94  N.  W.  74.    But. 
we  need  not  try  to  resolve  this  somewhat  uncertain  and! 
vexed  question.    No  authority  has  been  cited,  and  we  think  \ 
none  can  be,  to  deny  the  power  of  a  banking  corporation  or 
any  other  corporation  to  disgorge  property  of  another  which  \ 
it  had  got  into  its  possession  by  any  means  whatever  imder 
a  duty  to  disgorge.    It  may  have  had  no  legal  power  to  take 
the  steps  by  which  the  money  of  these  plaintiffs'  assignors 
came  to  its  hands;  but,  having  taken  such  steps  and  ob- 
tained their  money,  no  such  absurdity  exists  as  a  legal  obsta- 
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de  to  its  surrendering  it  It  would  be  a  reproach  to  lie 
law  to  hold  any  such  doctrine  of  inequity.  Belait  v.  Heine- 
man,  128  Wis.  398,  401, 107  N.  W.  334. 

There  are  other  grounds  urged  by  the  respondents,  and 
indeed  based  upon  the  facts  found  by  the  court,  upon  which 
it  is  claimed  that  the  judgment  would  be  justified  even  were 
it  not  held  that  the  bank  was  the  real  holder  and  custodian 
of  the  property  turred  over  by  the  Jennes  and  of  the  right 
to  collect  the  money  of  the  patrons.  Such  grounds  involve 
generally  the  doctrine  of  the  chargeability  of  a  depositary 
with  responsibility  to  the  true  owner  of  funds  if  it  receives 
them  with  notice  of  such  rights.  We  need  not  discuss  how 
effective  such  principle  might  be  under  other  circumstances, 
having  concluded  that  we  must  sustain  the  finding  of  the 
court  to  the  effect  that  the  bank  was  the  actual  party  con- 
ducting this  business  and  receiving  these  moneys.  Upon 
that  basis  we  are  satisfied  that  the  judgment  of  the  court 
below  was  correct. 

By  the  Court. — Judgment  affirmed. 


MoMiixAN^  Appellant,  vs.  Eowd  dtt  Lao  County  and  others 
Respondents. 

January  IS — February  18,  1908. 

Municipal  corporations:  Public  improvements:  Pavinff  streets:  As- 
sessment  against  abutting  property:  Defects  and  irregularities. 

1.  In  an  action  to  cancel  and  annul  tax  certificates  issaed  for  spe- 
cial assessments  levied  in  1902  for  macadamizing  a  city  street 
and  to  enjoin  the  issuance  of  tax  deeds  thereon,  It  appeared 
that  in  1869  the  street  had  been  improved  and  the  cost  thereof 
assessed  against  the  abutting  property,  and  that  such  earlier 
improvement  consisted  of  a  strip  through  the  center  of  the 
street  only  ten  feet  wide,  and  left  the  remainder  of  the  street 
an  earth  surface  between  the  pavement  and  the  edges  of  the 
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street.  The  city  charter  (ch.  299,  Laws  of  1885)  provided  that 
when  a  street  had  been  paved,  macadamized,  or  graded  and  the 
cost  of  the  Improvement  had  been  assessed  upon  abutting  prop- 
erty It  should  not  be  subject  to  or  assessed  for  a  second  or  sub- 
sequent Improvement    Eeld: 

(1)  To  exempt  abutting  property  from  payment  of  the  cost 
of  Improving  a  street  by  reason  of  having  paid  for  former  as- 
sessments. It  was  necessary  that  such  former  improvement 

*  should  be  one  which  substantially  covered  the  street  from  curb 
to  curb. 

(2)  The  Improvement  of  1869  was  not  of  such  character  or 
extent  as  to  exempt  the  abutting  property  from  assessment  for 
the  improvement  of  1902. 

2.  In  enforcing  the  collection  of  special  assessments  on  abutting 
property,  defects  which  do  not  go  to  the  groundwork  of  the  tax, 
but  are  irregularities  In  the  proceeding  after  the  municipal  au- 
thorities have  obtained  jurisdiction  to  make  the  improvement 
and  to  assess  the  cost  thereof  against  the  abutting  property, 
do  not  operate  to  impose  any  unjust  proportion  of  the  burden 
on  the  abutting  owner,  and  aftord  no  ground  for  relief  against 
the  tax. 

Appibal  from  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  Ohestek  A.  Fowi-eb,  Circuit  Judge.  Af- 
finned. 

This  is  an  action  to  cancel  and  annul  three  certain  tax- 
sale  certificates  and  to  enjoin  the  issuance  of  deeds  thereon. 
Plaintiff  is  the  owner  of  three  parcels  of  land  which  abut  on 
East  Second  street  in  the  city  of  Fond  du  Lac.  In  the  year 
1869  East  Second  street,  including  that  portion  on  which 
plaintiff's  lots  abut,  was  improved  by  grading  and  sloping 
a  width  of  forty  feet  of  the  street  so  that  the  center  was  two 
and  one-half  feet  higher  than  the  gutters.  After  the  street 
as  so  graded  had  been  rolled,  a  strip  of  crushed  stone  ten 
feet  wide  and  eight  inches  deep  was  laid  along  the  center  of 
the  street  The  edges  of  the  strip  of  crushed  stone  were  sup- 
ported by  planks.  Upon  a  layer  of  crushed  stone  four  inches 
thick  was  placed  another  layer  of  the  same  thickness  of 
smaller  stone,  and  a  course  of  gravel  was  placed  above  this. 
The  whole  was  then  rolled  smooth  and  packed  down.  The 
Vol.  184 —  37 
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graded  portion  of  the  street  outside  of  the  planks  supporting 
the  crushed  stone  was  graded  up  to  the  level  of  the  strip  of 
crushed  stone  and  rolled  down  smooth  and  hard.  The  cost  of 
this  improvement  was  borne  by  the  abutting  property.  In 
1902  the  common  council  caused  the  street  to  be  improved 
by  paving  or  macadamizing  it  with  three  layers  of  crushed 
stone  and  by  placing  stone  curbing  along  eadi  side  of  the 
macadam  at  a  distance  of  fifteen  feet  from  the  center  line 
of  the  street.  Part  of  the  curbing  thus  placed  was  known 
as  protection  curbing,  being  placed  along  the  side  of  the  mac- 
adam where  it  meets  alleys,  unpaved  streets,  and  driveways. 
Three  special  tax  certificates  were  issued  to  the  contractor, 
covering  the  assessments  made  for  these  improvements  against 
the  three  parcels  of  land  owned  by  the  plaintiff.  These 
special  tax  certificates  were  indorsed  by  the  contractor,  and 
the  treasurer  of  the  city  paid  the  amount  due  on  them  to  the 
contractor.  The  special  tax  certificates  were  not  paid  by  the 
plaintiff,  and  the  amounts  were  included  in  the  taxes  against 
the  plaintiffs  three  parcels  of  land.  These  special  taxes 
were  returned  as  delinquent  to  the  ooimty  treasurer,  and  by 
a  settlement  between  the  treasurer  of  the  county  and  the 
city  treasurer  the  county  became  the  owner  of  the  special  tax 
certificates.  On  May  19,  1903,  plaintiffs  lots  were  sold 
by  the  county  treasurer  for  the  nonpayment  of  the  taxes  and 
the  county  became  the  purchaser.  Tax  certificates  were  duly 
issued  to  the  county,  and  the  county  was  the  owner  of  these 
tax  certificates  at  the  time  this  action  was  begim.  Plaintiff 
alleges  that  the  taxes  for  these  improvements  of  1902  are 
invalid  and  void  because  the  improvements  of  1869  were  of 
such  a  character  and  of  such  permanence  that  plaintiffs 
"property  was  exempt  from  assessment  for  the  improvements 
of  1902,  and  also  because  the  provisions  of  the  city  charter 
respecting  these  improvements  were  not  followed  in  the  im- 
provement proceedings.  The  irregularities  alleged  consist 
of  a  failure  to  enter  at  length  upon  the  proceedings  of  the 
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common  council  the  reconmaendation  in  writing  of  the  ma- 
jority of  the  resident  owners  in  favor  of  the  improvements ; 
in  giving  but  seven  days'  publication  of  the  notice  calling 
for  bids  for  the  work,  the  charter  requiring  eight;  in  the 
failure  of  the  common  council  to  direct  the  assessment,  col- 
lection, and  payment  of  the  expense  qf  the  improvements  on 
the  day  when  the  proposals  for  doing  the  work  were  received 
by  the  council,  as  specified  and  provided  by  the  charter;  in 
a  failure  of  the  common  council  to  direct  the  city  clerk  to  is- 
sue the  certificates  after  due  notice,  after  the  council  had 
confirmed  the  assessment ;  in  the  omission  of  the  council  to 
specifically  approve  of  the  specifications  for  the  curbing  and 
in  a  failure  to  make  specific  order  for  the  publication  of  the 
curbing  assessment;  and  in  the  failure  to  apportion  the 
cost  of  the  macadam  and  the  curbing  separately.  The  court 
found  that  the  improvements  of  1869  were  not  of  such  a 
character  .that  the  lots  of  the  plaintiff  were  exempt  from  their 
proportionate  assessment  of  the  cost  of  the  improvements  of 
1902,  and  that  the  irregularities  alleged  in  the  improvements 
of  1902  were  not  such  as  went  to  the  groundwork  of  the  tax. 
Judgment  was  awarded  in  favor  of  the  defendants,  dismiss- 
ing the  complaint  and  for  their  costs.  This  is  an  appeal 
from  the  judgment 

J.  0.  Hardgrove,  for  the  appellant 

For  the  respondents  there  was  a  brief  signed  by  M.  K, 
JReilly  for  the  city  of  Fond  du  Lac  and  by  B.  A.  Busting  for 
the  county  of  Fond  du  Lac,  and  the  cause  was  argued  orally 
by  Mr.  BeiUy. 

SiEBXOKXB,  J.  The  appellant  claims  that  the  defendant 
city  erroneously  charged  against  his  property  part  of  the 
costs  for  the  1902  improvement  of  the  street  on  which  it  abuts, 
upon  the  ground  that  this  property  is  not  subject  to  assess- 
ment for  this  improvement  under  the  provision  of  the  city 
charter  to  the  effect  that  the  cost  of  paving,  macadamizing. 
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or  grading  of  any  street  should  be  assessed  upon  the  abutting 
property,  but  that  such  property  should  not  be  subjected  to 
and  assessed  for  a  second  or  subsequent  improvement,  pro- 
vided that  in  the  case  of  graveling  a  street  the  original  im- 
provement consisted  in  "placing  thereon  of  at  least  one  foot 
in  depth  by  sixteen  feet  in  width  of  gravel  to  entitle  such 
improvement  to  be  a  permanent  one  within  the  meaning  and 
provisions  of  the  forgoing  proviso."  Sec.  8,  ch.  299,  Laws 
of  1886.  It  is  averred  that  the  street  in  front  of  ibis  prop- 
erty was  improved  in  1869  by  grading  and  paving  it,  and 
that  the  cost  thereof  was  assessed  against  the  abutting  prop- 
erty, and  that  the  action  of  the  city  in  requiring  payment  of 
the  cost  of  such  improvement  by  abutting  owners  exempts 
the  property  from  assessment  for  the  cost  of  macadamizing 
the  street  in  1902.  It  is  established  by  the  evidence  and  the 
court  found  that  the  improvement  of  1869  was  not  of  a 
character  such  as  brought  it  within  the  class  of  permanent 
improvements  contemplated  by  the  provision  of  the  charter. 
We  think  the  trial  court  held  properly  that  to  exempt  abutting 
property  from  the  payment  of  the  cost  of  paving  or  macadam- 
izing a  street,  by  reason  of  having  paid  for  former  assesa- 
ments,  it  is  necessary  that  such  former  improvement  should 
be  one  which  substantially  covered  the  street  from  curb  to 
curb.  The  improvement  of  1869  consisted  of  a  strip  through 
the  center  of  the  street  only  ten  feet  wide,  and  left  the  re- 
mainder of  it  an  earth  surface  between  the  pavement  and 
the  edges  of  the  street  The  improvement  is  not  in  character 
or  extent  such  as  is  commonly  understood  to  be  a  paved  or 
macadamized  street.  This  conclusion  is  reinforced  by  the  pro- 
vision in  the  charter  that  no  graveled  street  should  be  deemed 
a  permanently  improved  one  within  this  provision  unless 
the  improvement  was  at  least  sixteen  feet  in  width  and  a 
foot  in  depth.  Under  the  facts  shown  we  are  led  to  the  con- 
clusion that  the  trial  court  properly  held  plaintiff's  property 
liable  for  its  proportionate  share  of  the  cost  of  the  1902  im- 
provement of  the  street 
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It  is  urged  that  the  proceedings  taken  for  making  the  im- 
provement and  the  assessment  of  the  cost  on  the  abuttinc^ 
property  are  invalid  on  account  of  the  failure  of  the  city 
authorities  to  take  the  steps  specified  in  the  charter.  The 
various  defects  in  the  proceedings  are  such  as  do  not  go  to  the 
groundwork  of  the  tax,  but  are  irregularities  in  the  proceed- 
ing after  the  council  had  obtained  jurisdiction  to  make  the 
improvement  and  to  assess  the  cost  thereof  upon  the  abutting 
property.  These  irregularities  did  not  operate  to  impose 
any  unjust  portion  of  the  burden  on  appellant  as  an  abutting 
lotowner.  In  Oleason  v.  Waukesha  Co.  103  Wis.  225,  230, 
79  N.  W.  251,  an  action  similar  to  this,  it  was  declared: 

^^Where  there  has  been  a  substantial  compliance  with  statu- 
tory requisites  in  regard  to  the  imposition  and  collection  of 
special  taxes  or  local  assessments,  and  the  complainant  is  un- 
able to  show  that  any  injustice  has  been  done  him,  equity  will 
afford  him  no  relief  against  such  taxes  and  assessments." 

It  is  also  provided  in  defendant's  charter,  in  respect  to 
this  subject,  that: 

*^No  error,  informalitv.  or  defect  in  the  proceeding  had 
before  or  in  the  issuance  thereof  [i.  e.  of  a  special  tax  cer- 
tificate] shall  impair  or  vitiate  the  right  of  the  person  or 
city  to  recover  the  amount  of  such  lien,  in  subsequent  pro- 
ceedings."   Sea  4,  subch.  XIV,  cL  152,  Laws  of  1883. 

A  like  provision  was  considered  in  Warner  v.  Knox,  50 
Wis.  429,  436,  7  K.  W.  372.  Under  the  terms  of  this  provi- 
sion appellant  has  no  grounds  for  complaint  on  account  of 
these  irregularities. 

In  answer  to  the  argument  that  he  was  injured  by  being 
compelled  to  pay  for  curbing,  it  appears  that  the  council  ob- 
tained jurisdiction  to  macadamize  the  street  and  to  place  a 
suitable  curbing  thereon  by  petition  of  the  requisite  number 
of  property  owners.  Whatever  irregularities  occurred  there- 
after in  carrying  out  the  enterprise  as  to  placing  the  curb  are 
not  such  as  to  afford  any  ground  for  relief  against  the  tax 
under  the  foregoing  provision  of  the  charter  and  the  equi- 
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table  rule  that  appellant  must  show  that  he  has  suffered  an 
injury  by  reason  thereof. 

This  state  of  the  case  calls  for  affirmance  of  the  judgment 
of  the  trial  court. 

By  the  Court. — ^Judgment  affirmed. 


HsiN,  Appellant,  va  Mtldebra^ndt,  Bespondent 

February  1 — FeJ>niary  18, 1908. 

Sates:  Written  notice  of  defects:  Waiver:  Principal  and  agent:  Evi- 
dence of  agency:  Demonstrative  evidence:  Trial:  Remarks  of 
trial  fudge:  Prejudicial  error:  Conduct  of  counsel:  Examination 
of  ivitnesses:  Leading  questions:  Oonclusions  of  witness:  In- 
structions to  fury:  Verdict:  New  trial. 

1.  Under  a  contract  for  the  sale  of  machinery  proTiding  that  if,  on 

starting  the  machinery,  It  should  not  work  well,  immediate 
written  notice  must  be  given  to  the  "local  selling  agent  of  whom 
it  was  purchased,"  and  reasonable  time  allowed  to  get  to  it  and 
remedy  the  defects,  written  notice  is  not  necessary  where  the 
seller  acts  upon  verbal  notice  and  attempts  to  remedy  the  de- 
fects. 

2.  In  an  action  on  a  contract  for  the  sale  of  machinery  which  pro- 

vided for  immediate  written  notice  of  defects  to  the  "local  seU- 
ing  agent  of  whom  it  was  purchased,"  under  the  evidence, 
stated  in  the  opinion,  it  is  held  that  a  finding  that  the  plaintiff 
was  such  agent  should  not  be  disturbed. 

3.  In  an  action  on  a  contract  for  the  sale  of  machinery  ft  appeared 

that  the  buyer  returned  the  machine  to  the  residence  of  plaint- 
iff, an  agent  of  the  seller,  and  delivered  it  to  plaintifTs  wife. 
On  the  trial  there  was  an  issue  as  to  the  identity  of  the  ma- 
chine produced  on  the  trial  with  the  one  delivered  to  plaintiffs 
wife.    Held: 

(1)  It  was  competent  to  show  that  the  machine  delivered  to 
plaintiffs  wife  by  the  defendant  was  the  same  machine  she 
turned  over  to  her  husband. 

(2)  When  defendant  left  the  machine  with  plaintiff's  wife  in 
the  absence  of  her  husband  and  for  her  husband,  for  the  pur- 
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pose  of  delivering  the  same  to  her  husband,  defendant  made  the 
wife  the  agent  of  her  husband. 

(3)  Under  such  situation  the  wife  might  testify  as  to  what 
took  place  at  the  time  the  defendant  left  the  machine  with  her. 

(4)  It  was  competent  for  the  plaintiff  to  show  what  the  wife 
did  by  way  of  turning  the  machine  oyer  to  her  husband. 

(6)  It  was  not  error  to  exclude  answer  to  the  question:  "What 
machine  did  [defendant]  leave  on  the  place?" 

4.  Where  counsel  was  persistent  in  putting  substantially  the  same 

question  to  a  witness  several  times  in  succession  after  it  had 
been  ruled  Improper,  an  admonition  of  the  trial  Judge,  stated 
in  the  opinion,  is  held  to  present  no  element  of  prejudicial  error. 

5.  A  question  asked  a  witness,  "Tou  acted  as  assistant  of  K.?"  is 

leading  and  objectionable  on  that  ground. 

6.  A  question  asked  a  witness,  "Whose  duty  was  It  to  set  up  and 

start  machines  and  see  that  they  worked  properly?"  under  the 
Issues,  stated  in  the  opinion.  Is  held  objectionable  aa  calling 
for  a  conclusion. 

7.  Where  It  appeared  that  a  witness  has  been  thoroughly  examined 

by  direct  and  cross-examination  and  that  the  witness  was  one 
of  the  agents  who  sold  a  machine  to  the  defendant,  under  the 
evidence,  stated  in  the  opinion,  it  Is  not  error  to  refuse  an  offer 
to  show  by  the  witness  that  if,  was  no  part  of  his  duty  to  place 
in  order  or  repair  machines  about  which  complaints  were  made. 

8.  Such  testimony  is  also  Immaterial  under  a  holding  that  the  wit- 

ness was  the  local  selling  agent  who  made  the  sale. 

9.  Where,  in  an  action  for  the  purchase  price  of  a  machine,  It  ap- 

peared that  the  purchaser  in  case  of  defects  was  to  render  "nec- 
essary and  friendly  assistance,"  a  phrase  used  by  the  trial  court 
In  its  Instructions  to  the  jury,  "with  such  proper  assistance 
from  the  defendant  as  was  necessary,"  is  held  broad  enough  to 
cover  and  include  what  was  intended  by  the  words  of  the  con- 
tract and  to  have  been  so  understood  by  the  jury. 

10.  In  an  action  for  the  price  of  a  machine  sold  under  a  warranty 

that  it  would  do  "good  work"  if  used  according  to  printed  di- 
rections, an  instruction,  "The  questions  are  whether  the  mar 
chine  was  of  good  material  and  well  made  and  did  good  work 
with  proper  management  when  set  up  and  operated  according 
to  the  printed  directions  given  with  it,"  is  held  sufficient 

11.  In  an  action  for  the  price  of  a  machine  sold  under  a  warranty 

providing  that  in  case  the  machine  was  defective  the  seller 
should  have  written  notice  and  reasonable  time  to  remedy  the 
defects,  where  the  written  notice  had  been  waived,  it  is  not  er- 
ror to  fail  to  state  the  period  from  which  the  reasonable  time 
to  remedy  the  defects  should  be  computed,  since  it  was  clear 
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from  the  erldence  and  the  charge,  stated  In  the  opinion,  that 
Buch  time  should  be  computed  from  the  time  when  the  seller's 
agent  eicamined  and  operated  the  machine  with  a  riew  of  as- 
certaining whether  it  was  def ectiye. 

12.  In  snch  case  instructions  to  the  jury,  stated  in  the  opinion,  are 

held  not  open  to  the  criticism  that  they  authorized  the  jury  to 
find  that  the  warranty  might  be  changed  or  the  reasonable  time 
abridged. 

13.  In  such  case  it  is  held  that  requested  instructions,  stated  in  the 

opinion,  were  properly  refused. 

14.  In  such  case,  It  appearing  that  there  had  been  a  ftiir  trial,  it  was 

held  that  the  court  did  not  err  in  refusing  to  set  aside  the  ver- 
dict and  grant  a  new  trial. 

Appeal  from  a  judgment  of  the  circait  court  for  Green 
Lake  county:  Chester  A.  Fowi^bb,  Circuit  Judge.  Af- 
firmed. 

This  action  was  brou^t  to  recover  the  value  of  a  cream 
separator  alleged  to  have  been  sold  by  the  Vermont  Farm 
Machine  Company  to  respondent  The  contract  and  all 
claims  thereunder  were  assigned  to  the  appellant,  August  F. 
Hein.    The  contract  contains  the  following  provisions: 

"The  Improved  TJ.  S.  Separators  are  sold  under  the  guar- 
antee that  when  used  according  to  the  printed  directions 
they  will  have  the  capacities  per  hour  stated  in  the  price  lists 
in  catalogues,  depending  upon  the  season  of  the  year  and  the 
condition  of  the  milk,  and  to  do  such  thorough  separating  as 
to  leave  an  average  of  one  tenth  or  less  of  one  per  cent  of  fat 
in  the  skim  milk,  as  shown  by  the  Babcock  Test.  All  Im- 
proved TJ.  S.  Separators  are  warranted  to  be  well  made,  and 
of  good  material,  and  to  do  good  work  with  proper  manage- 
ment when  set  up  and  operated  as  per  printed  directions. 
If,  upon  starting  the  separator,  it  should  not  work  well,  im- 
mediate written  notice  must  be  given  to  the  local  selling 
agent  of  whom  it  was  purchased,  and  reasonable  time  be  al- 
lowed to  get  to  it  and  remedy  the  defects,  if  any.  (The  pur- 
chaser rendering  necessary  and  friendly  assistance.)'* 

The  defense  was  substantially  breach  of  warranty  and  the 
case  was  tried  upon  that  issue.  The  jury  returned  a  general 
verdict  in  favor  of  the  defendant    A  motion  for  a  new  trial 
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was  denied  and  judgment  given  upon  the  verdict  in  favor  of 
respondent,  from  which  this  appeal  was  taken. 

For  the  appellant  there  wots  briefs  by  F.  E.  dark,  attor- 
ney, and  John  J.  Wood,  Jr.,  of  counsel,  and  oral  argument 
l)y  Mr.  Clark. 

D.  W.  McNamara,  for  the  respondent 

Kebwin,  J.  1.  Whether  it  was  established  as  matter  of 
law  that  Hein  was  the  local  selling  agent  within  the  meaning 
of  the  contract  of  sale  and  made  the  sale  to  respondent  is 
the  only  serious  question  on  this  appeal.  The  refusal  of  the 
court  to  leave  this  question  to  the  jury  is  the  principal  error 
complained  of  by  appellant  The  contract  provided,  as  ap- 
pears from  the  statement  of  facts,  that  if  upon  starting  the 
separator  it  should  not  work  well  immediate  written  notice 
must  be  given  to  the  'local  selling  agent  of  whom  it  was 
purchased,  and  reasonable  time  be  allowed  to  get  to  it  and 
remedy  the  defects,  if  any."  In  KingmcBn  &  Co.  v.  Watson, 
97  Wis.  596,  78  N.  W.  438,  this  court  held,  under  a  pro- 
vision in  effect  the  same  as  the  above,  that  a  written  notice 
was  not  necessary  provided  the  company  acted  upon  verbal 
complaint  and  attempted  to  remedy  the  defect,  and  that 
such  action  on  the  part  of  the  company  waived  the  require- 
ments of  the  written  notice.  It  is  established  without  dis- 
pute that  complaint  was  made  to  Hein  and  he  undertook  to 
remedy  the  defects  complained  of.  The  question  of  whether 
a  reasonable  time  elapsed  after  such  verbal  complaint  and 
effort  on  the  part  of  Hein  to  remedy  the  defect  was  submitted 
to  the  jury,  and  under  the  general  verdict  found  upon  suffi- 
cient evidence  in  favor  of  the  respondent  But  it  is  claimed 
on  behalf  of  appellant  that  Hein  was  not  the  local  selling 
agent  who  sold  the  separator  to  respondent,  or  in  any  event 
that  that  question  should  have  been  submitted  to  the  jury. 
If  Hein  was  not  the  local  selling  agent  who  made  the  sale 
within  the  meaning  of  the  contract,  there  can  be  no  doubt  that 


Digitized  by 


Google 


586         SUPEEME  COUKT  OF  WISCONSIN.      [Feb. 
Hein  v.  Mildebrandt,  134  Wis.  582. 

there  waa  no  waiver  of  the  written  notice  and  the  respondent 
could  not  recover.  It  appears  from  the  evidence  that  the  ap- 
pellant had  a  salesman  named  B.  T.  Klugel,  whose  name 
appears  on  the  contract  made  between  appellant  and  re- 
spondent and  who  is  designated  therein  as  "salesman," 
The  contract,  however,  did  not  provide  that  B.  T.  Klugel  was 
the  local  selling  agent  or  a  selling  agent^  but  the  entry  "Sales- 
man, B.  T.  Klugel"  appears  not  in  the  body  of  the  contract, 
but  at  the  left-hand  comer  below  the  date  and  signature  of 
the  respondent  and  underneath  the  words  "Please  ship  the 
above  order  and  charge  to  me  or  us  on  regular  terms."  In 
the  body  of  the  contract  it  is  provided  that  the  separator 
shall  be  shipped  ioA.F.  Rein,  so  there  is  nothing  in  the  con- 
tract sufficient  to  show  that  Klugel  was  a  local  selling  agent 
Mr.  Klugel  testified  that  he  was  a  salesman  for  the  Vermont 
Farm  Machine  Company  and  that  he  took  a  contract  for  the 
sale  of  a  separator  to  respondent,  and  that  he  had  the  ma- 
chine with  him  and  delivered  it  on  the  26th  day  of  July, 
1905,  and  that  the  machine  in  question  and  before  the  jury- 
was  the  machine  delivered,  and  that  he  set  it  up  the  next  day; 
that  Mr.  Hein  was  with  him  at  the  time.  This  is  substan- 
tially the  testimony  on  the  part  of  the  appellant  respecting 
the  question  of  whether  Klugel  was  the  local  selling  agent 
and  the  person  who  sold  the  separator  to  respondent  On  the 
other  hand  it  appears  from  the  testimony  that  Hein  lived  in 
the  same  town  with  respondent  and  had  been  before  the  time 
of  the  alleged  sale  in  question  selling  these  machines  in  the 
neighborhood  of  respondent  for  the  Vermont  Farm  Machine 
Company;  that  he  was  in  respondent's  house  several  times 
respecting  this  machine  after  he  says  he  sold  it  to  respondent 
The  evidence  shows  that  prior  to  the  time  of  sale  he  had 
similar  machines  shipped  to  him,  including  the  one  sold  to 
respondent,  by  the  company.  It  also  appears  that  he  was 
l)resent  with  Klugel  at  the  time  the  machine  was  delivered 
and  also  that  he  and  Klugel  set  it  up.    The  foregoing  is  in 
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substance  the  evidence  respecting  who  was  the  local  selling 
agent  who  made  the  sale,  and  it  will  be  seen  that  there  is 
little,  if  any,. conflict,  except  in  so  far  as  possible  conflicting 
inferences  might  be  drawn  from  it.  The  writer  is  of  the  opin- 
ion that  the  inferences  which  might  be  drawn  from  the 
whole  testimony  are  snflBciently  conflicting  to  make  the 
question  one  for  the  jury,  but  the  majority  of  the  court 
think  otherwise,  and  the  court  is  therefore  of  the  opinion 
that,  under  the  rule  of  deference  which  should  be  accorded 
to  the  decision  of  the  triial  court  upon  questions  of  fact, 
the  holding  that  it  was  established  as  matter  of  law  that 
Hein  was  the  local  selling  agent  who  made  the  sale  to  re- 
spondent should  not  be  disturbed.  Powell  v.  Ashland  I.  &  S. 
Co.  98  Wis.  35,  38,  73  K  W.  573;  Pumorlo  v.  Merrill  125 
Wis.  102,  103  K  W.  464;  McCune  v.  Badger,  126  Wis.  186, 
105  K  W.  667;  Collins  v.  JanesvUle,  117  Wis.  415,  94  K 
W.  309.  Stress  is  placed  by  counsel  for  appellant  upon 
the  fact  that  Klugel's  name  appeared  upon  the  contract  as 
salesman  and  that  he  obtained  the  written  contract  from  re- 
spondent. But  this  does  not  establish  by  any  means  that  he 
was  a  local  selling  agent  or  even  that  he  made  the  sale  to  re- 
spondent. The  testimony  is  undisputed  that  Hein  was  with 
him  when  the  machine  was  delivered  and  also  when  it  was 
set  up;  that  Hein  received  shipments  of  similar  machines 
and  was  engaged  in  selling  them  and  lived  in  the  same  town 
with  respondent — all  of  which  testimony  would  very  strongly 
characterize  Hein  as  a  local  selling  agent.  There  is  no  doubt 
from  the  evidence  but  that  Klugel  had  authority  to  close  a 
contract  and  was  undoubtedly  a  salesman ;  but  there  is  no  di- 
rect evidence  that  he  was  a  local  selling  agent  nor  that  Hein 
was  not  a  local  selling  agent,  and  in  fact  all  of  the  testimony 
goes  to  show  that  Hein  was  what  might  be  termed  a  local 
selling  agent. 

2.  Counsel  for  appellant  discusses  some  twenty  assign- 
ments of  error,  but  many  of  them  are  rendered  immaterial 
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and  uimecessary  to  treat  in  view  of  the  holding  of  the  court 
to  the  effect  that  Hein  was  the  local  selling  agent  and  that 
the  notice  required  by  the  contract  was  waived.  We  shall 
briefly  refer  to  the  assignments  of  error  in  so  far  as  they  re- 
late to  other  questions.  The  evidence  shows  that  notice  of 
the  failure  of  the  machine  to  work  according  to  the  contract 
was  brought  to  the  attention  of  Hein,  and  that  in  an  effort  to 
remedy  the  same  he  removed  the  bowl,  which  was  the  princi- 
pal part  of  the  working  apparatus  of  the  machine,  and  re- 
placed it  with  another,  and  attempted  to  remedy  the  alleged 
defect;  that  afterwards  the  respondent  returned  the  machine 
to  the  residence  of  Hein  in  his  absence  and  delivered  it  to 
Mrs.  Hein.  The  following  question  was  put  to  Mrs.  Hein : 
^'What  machine  did  Mr.  Mildehrwndt  leave  on  the  place?" 
The  court  permitted  this  question  to  be  answered  and  after- 
wards ordered  the  answer  stricken  out,  whidi  ruling  is  com- 
plained of.  It  is  insisted  by  appellant  that  Mrs.  Hein,  being 
the  agent  of  her  husband  for  the  purpose  of  receiving  the 
property,  should  have  been  allowed  to  answer  the  question. 
A  question  arose  upon  the  trial  as  to  the  identity  of  the  sep- 
arator which  was  produced  and  whether  it  was  the  same  one 
delivered  to  Mrs.  Hein,  and  it  is  claimed  by  appellant  that 
it  was  competent  to  show  by  Mrs.  Hein  what  property  of  his 
she  had  in  her  possession.  There  can  be  no  doubt  but  that 
the  appellant  should  have  been  permitted  to  show  that  the 
machine  delivered  to  Mrs.  Hein  by  respondent  was  the  same 
machine  which  she  turned  over  to  her  husband.  She  was 
the  agent.  If  agent  at  all,  for  the  purpose  only  of  receiving 
the  machine  for  her  husband  and  to  prove  that  the  madiine 
she  did  receive  from  respondent  she  passed  into  the  posses- 
sion of  her  husband.  The  court  below  held  that  when  the 
respondent  left  the  machine  with  Mrs.  Hein  in  the  absence 
of  her  husband  and  for  her  husband,  that,  for  the  purpose  of 
delivering  the  same  to  her  husband,  he  made  her  the  agent 
of  her  husband,  and  that  she  might  testify  as  to  what  took 
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place  at  the  time  he  left  the  machine  with  her.  We  think 
the  ruling  of  the  court  below  was  right  From  the  record 
it  is  obvious  that  the  purpose  of  the  appellant  was  to  obtain 
testimony  through  his  wife  as  to  whether  llie  machine  be- 
fore the  jury  was  the  same  machine  which  respondent  de- 
livered to  her,  andd  not  for  the  purpose  of  showing  that  the 
machine  which  was  delivered  to  her  was  turned  over  to  her 
husband.  The  court  expressly  ruled  that  appellant  might 
show  what  Mrs.  Hein  did  with  the  machine  by  way  of  turn- 
ing it  over  to  her  husband.  Looking  into  the  whole  record 
upon  the  subject  we  are  satisfied  that  no  error  was  committed 
in  striking  out  the  answer  of  Mrs.  Hein  complained  of. 
Hale  V.  DanfoHK  40  Wis.  382,  385 ;  Ooesel  v.  Dams,  100 
Wis.  678,  76  N.  W.  768. 

Error  is  also  assigned  because  of  language  used  by  the 
court  in  a  colloquy  between  the  court  and  counsel  for  appel- 
lant The  language  complained  of  was  an  admonition  com- 
ing from  the  court  to  the  effect  that  after  the  court  had  ruled 
twice  with  reference  to  a  certain  question  it  was  unprofes- 
sional and  uncourteous  for  appellant's  counsel  to  persist  in 
putting  the  question  for  the  purpose  of  procuring  an  answer 
considered  improper  by  the  court,  and  that  counsel  had  the 
record  covering  the  point  completely  and  that  he  must  not 
offend  in  that  way  again.  It  appears  from  the  record  that 
counsel  did  persist  in  putting  substantially  the  same  question 
several  times  in  succession  after  it  had  been  ruled  improper. 
Without  prolonging  the  discussion  upon  this  point  we  think 
it  dear  that  there  was  no  prejudicial  error  in  the  language 
used  imder  the  circumstances,  but  on  the  contrary  that  the 
purpose  of  the  court  was  to  confine  counsel  within  proper 
limits  and  to  prevent  him  from  persistently  endeavoring  to 
draw  out  evidence  from  the  witness  after  rulings  of  the 
court  that  the  same  was  improper. 

Error  is  also  assigned  because  the  court  refused  to  allow 
Hein  to  answer  the  following  question :  "You  acted  as  assist- 
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ant  of  Mr.  Klugel  ?"  and  also  in  sustaining  an  objection  to 
the  following:  "Whose  duty  was  it  to  set  np  and  start  ma- 
chines and  see  that  they  worked  properly  ?"  The  first  ques- 
tion was  clearly  improper  as  being  leading,  the  second  was 
objectionable  as  calling  for  a  conclusion,  and  objections  to 
both  were  properly  sustained. 

Error  is  also  assigned  in  refusing  the  offer  of  plaintiff  to 
show  by  the  witness  Hein  tibat  it  was  no  part  of  his  duty  to 
place  in  order  or  repair  machines  about  which  complaints 
were  made.  This  evidence  was  ruled  out  by  the  court  below 
on  its  own  motion,  for  the  reason  that  the  witness  had  been 
exhausted  by  direct  and  crosff-examination,  and  for  the  fur- 
ther reason  that  it  appeared  that  the  witness  was  one  of  the 
agents  who  sold  the  machine  to  respondent.  Aside  from  the 
grounds  suggested  by  the  court  that  the  offer  came  too  late, 
it  is  clear,  under  the  holding  that  Sein  was  a  local  selling 
agent  who  made  the  sale,  that  the  testimony  was  immaterial. 

Complaint  is  made  of  the  instruction  wherein  the  words 
"with  such  proper  assistance  from  the  defendant  as  was  necr 
essary"  were  used  in  lieu  of  the  words  of  the  contract^  viz., 
"the  purchaser  rendering  necessary  and  friendly  assistance," 
and  it  is  claimed  that  the  expression  used  is  not  equivalent 
to  "necessary  and  friendly  assistance.'^  We  cannot  agree 
with  counsel  in  this  contention,  and  think  the  language  of 
the  charge  was  broad  enough  to  cover  and  include  what  was 
intended  by  the  words  of  the  contract  and  must  have  been  so 
understood  by  the  jury.  "Such  proper  assistance  from  the 
defendant  as  was  necessary'*  under  the  subject  matter  of 
the  contract  would  seem  naturally  to  include  "necessary  and 
friendly  assistance,''  but^  aside  from  this,  the  court  also  in 
the  charge  in  this  connection  in  referring  to  the  warranty 
used  the  words  of  the  contract,  and  the  juiy  were  told  "this 
stipulation  the  defendant  was  bound  by." 

Complaint  is  also  made  because  the  court  was  not  more 
specific  in  its  instructions  respecting  the  provisions  of  the 
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contract  that  the  machine  must  be  used  ajccording  to  the 
printed  directiouB,  on  the  ground  that  conditions  should  have 
been  made  part  of  the  instructions  aa  explanatory  of  the 
meaning  of  the  words  in  the  contract  "good  worf  The 
court  told  the  jury,  "the  questions  are  whether  the  machine 
was  of  good  material  and  well  made  and  did  good  work  with 
proper  management  when  set  up  and  operated  according  to 
the  printed  directions  given  with  it."  This  instruction 
referred  to  the  printed  directions  and  informed  the  jury  that 
the  machine  should  be  operated  according  to  such  directions, 
and  we  think  was  sufficient 

It  is  further  argued  that  the  instructions  given  were 
faulty  in  not  stating  from  what  period  the  reasonable  time 
to  remedy  defects  should  be  computed.  But  the  jury  were 
told  that  Hein  came  to  respondent's  place  and  examined  and 
operated  the  machine  with  a  view  of  ascertaining  whether  the 
machine  was  defective  or  working  properly,  and  in  view  of 
this  it  was  not  neoessary  that  respondent  give  any  written  no- 
tice, and  there  is  no  dispute  in  the  evidence  on  this  point 
It  is  therefore  clear  from  the  evidence  and  the  charge  that 
the  reasonableness  of  the  time  should  be  computed  from  the 
time  mentioned  in  the  charge  when  Hein  examined  and  op- 
erated the  machine  with  a  view  of  ascertaining  whether  it 
was  defective.  The  real  contention  of  appellant  upon  this 
point  is  that  the  reasonableness  of  time  should  have  been 
limited  to  a  reasonable  time  after  giving  written  notice. 
This  contention  is  untenable,  since  written  notice  had  been 
waived. 

It  is  contended,  further,  that  error  was  committed  in  tell- 
ing the  jury  that,  if  they  found  the  machine  did  not  fulfil 
the  warranty  in  the  respects  mentioned,  it  was  proper  for 
them  to  consider,  on  the  reasonableness  of  the  opportunity  or 
time  allowed  for  remedying  the  defects,  what,  if  anything, 
was  stated  relative  to  the  opportunity  or  time  desired  or  re- 
quested to  be  given  for  such  purpose  at  the  time  Hein  exam- 
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ined  and  operated  the  machine  and  took  away  tlie  bowl  first 
delivered,  leaving  another  in  its  place.  This  instniction  is 
criticised  on  the  ground  that  it  authorizes  the  jury  to  find 
that  the  warranty  might  be  changed  or  the  reasonable  time 
abridged.  But  this  instruction  did  not  by  any  means  author- 
ize the  jury  to  find  that  the  contract  could  be  added  to  or 
abridged,  but  plainly  left  the  jury  to  consider  the  effect  of 
the  evidence  as  bearing  upon  the  reasonableness  of  the  time 
necessary  to  remedy  the  defects.  The  jury,  under  the  whole 
charge,  were  instructed  upon  this  point  as  weU  as  all  others 
to  weigh  the  conflicting  evidence  and  determine  the  truth 
as  to  what  under  all  the  circumstances  would  be  a  reason- 
able time. 

Several  errors  are  also  assigned  on  the  refusal  of  the 
court  to  give  specific  instructions  requested.  We  do  not  re- 
gard it  necessary  to  review  these  in  detail,  since  many  of 
them  are  sufficiently  covered  by  what  has  been  already  said; 
others  are  clearly  inapplicable  to  the  case  and  should  not 
have  been  given.  So  there  was  no  prejudicial  error  in  refus- 
ing to  give  any  of  the  instructions  requested. 

Error  is  also  assigned  because  the  court  refused  to  set 
aside  the  verdict  and  grant  a  new  trial  This  assignment 
is  based  upon  the  errors  heretofore  discussed  and  also  upon 
the  further  ground  that  the  verdict  is  contrary  to  the  evi- 
dence. It  is  insisted  that  upon  the  undisputed  evidence  on 
the  operation  of  the  machine  it  appears  that  it  was  not  op- 
erated according  to  the  printed  directions.  But  after  a 
careful  examination  of  the  evidence  upon  this  point  we  think 
the  question  was  fairly  for  the  jury.  The  respondent  testi- 
fied that  he  operated  the  machine  the  way  it  was  set  up  by 
Hein  and  Klugel  and  according  to  the  instructions  given. 
So  it  cannot  be  said  that  there  is  no  credible  evidence  to 
support  the  verdict  upon  this  point,  and  where  there  is  any 
credible  evidence  to  go  to  the  jury  on  the  question  submitted 
we  cannot  disturb  the  finding.     This  rule  is  so  well  estab- 
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lished  in  this  court  that  citation  of  authority  is  Tumecessary. 
The  case  was  very  stubbornly  fought  on  both  sides  and  con- 
tested at  every  pointy  and  the  court  is  of  the  opinion  that 
there  was  a  fair  trial  and  no  reversible  error  ccnmnitted, 
therefore  the  judgment  must  be  affirmed. 

By  the  Court, — ^The  judgment  of  the  court  below  is  af- 
firmed* 


City  oir  Columbus,  Respondent,  vs.  Town  op  FouirrAnr 
PsAiEiB,  Appellant. 

FelMTuary  I— February  18, 1908. 

Aetiont:  Duties  and  lifMlities  created  by  statute:  Schools  and  sehooJ 
districts:  Free  high  schools:  Corporate  existence:  Nonresident 
scholars:  Tuition:  Liability:  Pleading:  Complaint:  Parties:  De- 
murrer: Appeal  and  error:  Appealable  orders:  Action  by  mu- 
nicipality:  Costs. 

1.  Where  duties  and  liabilities  created  rest  solely  upon  statute.  In 

aU  actions  based  on  obligations  thus  created  the  party  plaint- 
iff  must  bring  himself  within  the  terms  of  the  statute. 

2.  Ch.  188,  Laws  of  1901,  as  amended  by  ch.  329,  Laws  of  1903,  au- 

thorizing persons  of  school  age  who  may  reside  in  any  town 
or  incorporated  village,  not  within  a  free  high  school  district, 
to  attend  a  free  high  school,  and  providing  for  the  payment  and 
collection  of  tuition  at  specified  rates,  is  a  valid  exercise  of 
legislative  power. 

3.  Under  ch.  188,  Laws  of  1901,  as  amended  by  ch.  329,  Laws  of  1903, 

the  tuition  payable  by  scholars  nonresident  of  the  free  high 
school  district  where  they  attend  school  is  payable  to  the  high 
school  district  in  which  the  instruction  is  afforded,  and  the 
mere  fact  that  the  boundaries  of  the  free  high  school  district 
may  be  coterminous  with  those  of  a  city  does  not  merge  the 
corporate  personality  of  the  free  high  school  district  into  that 
of  the  city. 

4.  Sees.  417,  493,  Stats.    (1898),  and  other  statutory  provisions, 

stated  in  the  opinion,  Indicate  a  legislative  intent  to  treat  a 
free  high  school  district  as  a  9ti<»i-corporation,  a  somewhat  in- 
dependent unit  of  school  government,  whose  corporate  Identity 
is  not  merged  in  that  of  any  town,  city,  or  village. 
Voi*  134  —  88 
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5.  In  an  action  prosecated  by  a  city  to  collect  from  a  town  tnition 

payable  on  account  of  scholars,  resident  of  the  town,  who  have 
attended  a  free  high  school  maintained  in  such  city,  an  aver- 
ment in  the  complaint  that  at  the  times  mentioned  the  city  was 
conducting  and  maintaining  a  free  public  and  accredited  high 
school  under  the  laws  of  the  state  is  construed  to  mean  that  the 
city  had  established  a  free  high  school  district  by  YOte  in  the 
manner  required  by  law. 

6.  In  such  action  the  district  should  be  the  plaintiff,  and  a  general 

demurrer  on  the  ground  that  the  city  had  no  right  of  action 
against  the  town  under  the  statute  (ch.  188,  Laws  of  1901,  as 
amended  by  ch.  329,  Laws  of  1903)  should  have  been  sustained. 

7.  On  appeal  a  demurrer  must  be  considered  as  directed  against  the 

complaint  as  the  latter  stood  at  the  time  the  demurrer  was  in- 
terposed, and  not  as  directed  against  the  complaint  as  amended 
by  order  of  the  court  at  the  time  of  and  aa  part  of  an  order 
overruling  the  demurrer. 

8.  In  an  action  prosecuted  by  a  city  to  collect  from  a  town  tuition 

payable  on  account  of  scholars  resident  of  the  town  who  had  at- 
tended a  free  high  school  maintained  in  such  city,  on  overrul- 
ing a  demurrer  the  court  ordered  that  "the  board  of  education" 
of  such  city  be  made  a  party  plaintifL  Held,  that  the  part  of 
the  order  bringing  in  as  a  party  the  board  of  education  is  not 
appealable, 
t.  All  actions  by  or  against  a  municipality  go  on  the  right  or  lia- 
bility of  the  corporation,  not  that  of  its  officers. 
10.  On  appeal  from  an  order  overruling  a  demurrer  that  part  of  the 
order  imposing  costs  falls  with  the  reversal  of  the  order. 

'Appeal  from  an  order  of  the  circuit  court  for  Columbia 
county :  Chester  A.  Fowler,  Circuit  Judge.    Reversed. 

The  appeal  is  from  an  order  overruling  a  demurrer  to  the 
complaint  and  permitting  "the  board  of  education  of  tbe  city 
of  Colwrnbus*'  to  be  joined  as  a  party  plaintiff. 

For  the  appellant  there  were  briefs  by  Tenney,  HaU  & 
Tenney  and  Oeo.  W.  Stephens,  and  oral  argument  by  F.  W. 
EaU. 

Daniel  H.  Orady,  for  the  respondent 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Const,  art  X,  sec.  8 ;  sees.  417,  474,  490, 
492,  493,  496,  Stats.  (1898)  ;  Joint  Free  High  School  Dist, 
V.  Green  Grove,  77  Wis.  532,  46  K  W.  896 ;  State  ex  rel 
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Free  High  School  Board  v.  Lamont,  86  Wis.  566,  57  K  W. 
869 ;  ch.  188,  Laws  of  1901 ;  cL  329,  Laws  of  1903 ;  State  ex 
rel.  McCurdy  v.  Tappan,  29  Wis.  664,  672 ;  Hashrouck  v. 
MUwavkee,  13  Wis.  37 ;  State  ex  rel.  Board  of  Ed,  v.  Ear 
hen,  22  Wis.  660;  Const  art  VIII,  sec.  1;  sees.  2610,  2611, 
Stats.  (1898)  ;  Mash  v.  Bloom,  126  Wis.  385,  105  K  W. 
831 ;  State  ex  rel  Milwaukee  v.  Ludwig,  106  Wis.  226,  82 
N.  W.  158 ;  Linden  L.  Co.  v.  Milwaukee  E.  B.  &  L.  Co.  107 
Wis.  493,  83  N.  W.  851;  15  Ency.  PI.  &  Pr.  527;  1  Chitty, 
PL  11;  5  Ency.  PI.  &  Pr.  731;  ch.  132,  Laws  of  1876;  ch. 
354,  Laws  of  1897;  sees.  7,  14,  subch.  XII,  ch.  181,  Laws 
of  1883  (City  Charter) ;  State  ex  rel.  Comstock  v.  Joint 
School  Lists.  65  Wis.  631,  27  N.  W.  829. 

Among  other  references  npon  the  part  of  the  respondent 
were  the  following:  City  Charter  (Laws  of  1883,  cK  181), 
subch.  XII,  sees.  1,  2,  7,  8,  9,  13,  14;  Id.  subch.  IV,  sec  6; 
Id.  subch.  VT,  sec  2 ;  Walworth  Co.  v.  Whitewater,  17  Wis. 
193 ;  Janesmlle  v.  Markoe,  18  Wis.  850 ;  State  ex  rel.  de- 
Forest  V.  Eobe,  124  Wis.  8,  102  K  W.  850;  20  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)- 1138 ;  Mead  v.  Bagnall,  15  Wis.  156 ; 
Stale  ex  rel.  Gates  v.  GommWs,  106  Wis.  584,  82  K  W.  549 ; 
Cross  V.  Heckert,  120  Wis.  314,  97  K  W.  952 ;  Meyer  v. 
Barth,  97  Wis.  352,  72  K  W.  748;  19  Am.  &  Eng.  Encgr. 
of  Law  (2d  ed.)  793;  Ackley  v.  VUas,  79  Wis.  157,  48 
N.  W.  257;  Outagamie  Co.  v.  OreenvUle,  77  Wis.  165,  45 
N.  W.  1090 ;  State  ex  rel  Worcester  v.  Nelson,  105  Wis. 
Ill,  80  K  W.  1105 ;  Fox  Lake  v.  Fox  Lake,  62  Wis.  486, 
22  N".  W.  584;  U.  S.  ex  rel.  Bedfield  v.  Windom,  137 
U.  S.  636,  11  Sup.  Ct  197;  State  ex  rel  Buchamai  v. 
KeUogg,  95  Wis.  672,  70  K  W.  300;  State  ex  rel  Coffey 
V.  CJiittenden,  112  Wis.  569,  88  N.  W.  587  >  State  ex  rel 
Superior  v.  Hunter,  111  Wis.  582,  87  N.  W.  485 ;  La  Crosse 
V.  Melrose,  22  Wis.  459 ;  Scott  v.  Clayton,  51  Wis.  185,  8 
N.  W.  171 ;  Black  v.  C.  &  N.  W.  B.  Co.  18  Wis.  208 ;  Fop- 
per  V.  Wheatland,  59  Wis.  623,  18  K  W.  514;  Hein  v. 
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Fwirchild,  87  Wis.  258,  58  K  W.  413;  Laird  v.  Otsego,  90 
Wis.  25,  62  N.  W.  1042;  20  Ency.  PL  &  Pr.  1021,  1026, 
1052;  Oager  v.  Marsden,  101  Wis.  598,  77  N.  W.  922; 
Wechselberg  v.  MichUscm,  105  Wis.  452,  81  K  W.  657; 
SmUh  V.  Scott,  93  Wis.  453,  67  K  W.  705;  ReinhaH  v. 
Fwe  Asso.  93  Wis.  452,  67  K  W.  701 ;  Cooh  v.  Menasha, 

95  Wis.  215,  70  K  W.  289 ;  Nat.  D.  Co.  v.  Seidel,  103  Wis. 
489,  79  K  W.  744;  McKenney  v.  Mvnahan,  119  Wis.  651, 
657,  97  K  W.  489;  Staie  ex  rel.  School  Dist.  v.  Thayer,  74 
Wis.  48,  41  K  W.  1014;  State  ex  rel.  Smith  v.  Eau  Claire, 

96  Wis.  95,  71  N.  W.  123 ;  Lund  v.  Chippewa  Co.  93  Wis. 
640,  67  K  W.  927 ;  State  ex  rel.  New  Richmond  v.  David- 
son, 114  Wis.  563,  88  N.  W.  596,  90  K  W.  1067;  KeUy  v. 
Pittsburgh,  104  U.  S.  78;  Elliott,  Mun.  Corp,  §§  46,  164; 
27  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  631,  632,  886;  Read 
V.  Plattsmmiih,  107  U.  S.  568,  2  Sup.  Ct  208 ;  State  ex  reL 
Bwrahoo  v.  Sauk  Co.  70  Wis.  485,  36  N.  W.  396;  Curtis's 
AdmW  V.  Whipple,  24  Wis.  850;  Knowlton  v.  Rock  Co. 
9  Wis.  410 ;  Soens  v.  Racine,  10  Wis.  271 ;  Meyer  v.  Prairie 
du  Chien,  9  Wis.  233;  Dakota  v.  Wirvneconne,  55  Wis. 
522,  13  N.  W.  559;  PoHage  v.  Neshhoro,  109  Wis.  520, 
85  N.  W.  414;  22  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1000. 

Timlin,  J.  The  city  in  its  complaint  averred  its  cor- 
porate organization  and  existence  and  that  of  the  defendant ; 
that  the  plaintiff  was  at  the  times  mentioned  in  the  oomplaint 
conducting  and  maintaining  a  free  and  accredited  high 
school  under  the  laws  of  this  state,  and  defendant  conducted 
a  system  of  public  district  schools,  but  had  within  its  limits 
no  free  high  school.  During  the  school  year  of  1902  and 
1903,  endings  June  12,  1903,  certain  persons  of  Bchool  age, 
residing  in  the  defendant  town  and  otherwise  qualified,  en- 
tered the  free  high  school  of  said  plaintiff.  June  13,  1903, 
the  secretary  of  the  free  high  school  board  of  plaintiff  made 
a  sworn  statement  to  the  clerk  of  the  defendant^  setting 
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forth  the  residence,  Tianie,  age,  and  ntimber  of  months  in 
attendance  during  the  preceding  year  of  each  person  so  ad- 
mitted from  the  defendant  town,  also  showing  the  amonnt  of 
tuition  which,  under  the  laws,  the  plaintiff  was  entitled  to 
receive  from  each  such  person  and  the  aggregate  sum  for 
tuition  for  all  persons  so  admitted,  and  filed  this  statement 
as  a  claim  against  the  defendant  town.  A  copy  of  this 
statement  is  annexed  to  and  made  a  part  of  the  complaint 
Thereafter  on  March  8,  1905,  the  secretary  of  the  free  high 
school  board  of  the  plaintiff  made  a  sworn  statement  to  the 
town  clerk  of  defendant,  setting  forth  the  residence,  name, 
age,  and  date  of  entrance  to  such  school,  and  the  number  of 
months*  attendance  during  the  preceding  school  year,  of 
each  such  person  so  admitted  from  said  town,  and  showing 
the  amount  of  tuition  which  under  the  laws  of  the  state  of 
Wisconsin  the  plaintiff  was  entitled  to  receive  for  each  such 
person  and  the  aggregate  sum  for  tuition  for  all  such  per- 
sons. This  statement  was  filed  as  a  claim  against  the  de- 
fendant town  and  a  copy  of  it  is  annexed  to  and  made  a 
part  of  the  complaint  It  is  then  averred  that  the  city  of 
Columbus,  its  school  board,  agents,  and  others  have  each  and 
all  fully  complied  with  the  provisions  of  ck  188,  Laws  of 
1901,  and  with  all  amendments  thereto  applicable  to  the 
subject  matter  referred  to  in  the  complaint,  and  have  duly 
performed  all  the  conditions  upon  their  part  to  be  performed. 
The  claim  was  disallowed  by  the  town  board  more  than  ten 
days  before  the  action  was  commenced. 

The  original  charter  of  Columbus  provided  (subch,  XII, 
ch.  57,  Laws  of  1874)  for  the  election  for  a  term  of  three 
years  by  the  mayor  and  common  council  of  one  person  on 
the  first  Monday  in  July,  1875,  another  on  the  first  Monday 
in  July,  1876,  and  another  on  the  first  Monday  in  July, 
1877,  and  one  annually  thereafter.  These  persons  were 
known  as  "school  commissioners,"  and  formed  the  *Tx>ard 
of  education  of  the  city  of  Columbus/*    Ch.  181,  Laws  of 
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1883,  purported  to  revise^  codify,  and  amend  du  57,  LawB 
of  1874,  and  provided  merely  for  the  election  annually  by 
the  common  council  at  its  regular  meeting  in  May  of  one 
school  commissioner,  who  should  hold  office  for  three  years^ 
but  recognized  the  then  existing  board  by  other  provisions. 
Among  the  duties  of  this  board  is  that  of  deciding  upon  the 
number  of  teachers  to  be  employed,  the  grade  of  school  to  be 
kept  by  each,  the  amount  of  salary  to  be  paid  to  each  teacher, 
to  make  contracts  with  school  teachers,  to  arrange  and  deter- 
mine terms  and  vacations  in  all  public  schools,  to  establish 
rules  and  regulations  for  schools  not  in  conflict  with  the  laws 
of  this  state,  to  make  contracts  for  fuel,  stationery,  and  ar- 
ticles of  furniture,  to  submit  to  the  common  council  annu- 
ally in  October  a  report  showing  the  amount  of  teachers' 
wages  that  have  accrued  and  become  due  during  the  preced- 
ing year  and  the  amount  of  indebtedness  accruing  on  con- 
tract or  otherwise  that  has  been  made  by  order  of  the  board 
of  education,  with  an  estimate  of  the  amount  required  for 
carrying  on  the  schools  for  the  ensuing  year.  This  board 
reports  to  the  common  council  the  necessity  for  repairs  on 
school  houses  exceeding  $100  in  cost  It  reports  also  its 
opinion  upon  the  necessity  of  an  additional  school  house  or 
school  sites  with  estimates  of  the  cost  of  the  sites,  and  a  plan 
of  the  proposed  building  with  estimate  of  cost  of  the  same. 
It  audits  each  and  every  indebtedness  of  the  city  for  school 
purposes  and  issues  orders  therefor  on  the  city  treasurer 
paid  out  of  the  school  fund  and  signed  by  the  president  and 
secretary  of  the  board.  All  money  received  or  raised  in  the 
city  of  Columbus  for  school  purposes  is  to  be  distributed  only 
on  such  orders  of  the  board  of  education.  The  city  council 
has  to  some  extent  a  superintending  control  over  the  board 
of  education.  The  title  to  all  school  houses  and  school  prop- 
erty is  vested  in  the  city.  The  charter  provides  that  the 
state  board  of  education  shall  have  x>ower  to  permit  the  chil- 
dren of  persons  not  residents  of  said  city  to  attend  in  either 
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of  the  schools  therein  xuider  the  care  and  control  of  the 
board  of  education  upon  such  terms  as  said  board  shall  bj 
resolution  prescribe,  fixing  the  tuition  which  shall  be  paid 
therefor.  Permits  to  so  enter  the  school  shall  be  issued  by 
the  dtj  superintendent  of  schools,  who  shall  report  his  ao- 
tion  in  so  doing  to  the  board  of  educatdoai,  and  he  shall  not 
issue  any  greater  number  of  permits  than  may  be  authorized 
or  sanctioned  by  the  board  of  education.  All  permits  must 
specify  the  amount  to  be  i>aid  by  such  nonresident  pupil, 
and  no  such  pupil  shall  be  admitted  to  any  school  of  the 
city  until  he  has  exhibited  the  receipt  of  the  city  treasurer 
that  the  amount  specified  in  such  permit  has  been  paid 
to  the  treasury.  All  money  so  received  for  tuition  be- 
comes a  part  of  the  school  fund  of  the  city.  No  general  law 
of  the  state  contravening  the  provisions  of  the  charter  is  to 
be  considered  as  repealing,  annulling,  or  modifying  the  same, 
imless  such  purpose  be  expressly  set  forth  in  such  law.  Sec 
13,  subch.  XIII,  ch.  181,  Laws  of  1883. 

In  considering  whether  or  not  the  complaint  states  a  cause 
of  action  in  favor  of  the  city  against  the  defendant  town  the 
preliminary  question  is  whether  the  facts  averred  in  the 
complaint  show  a  right  on  the  part  of  the  plaintiff,  a  city,  to 
maintain  the  action  given  by  statute.  Ch.  188,  Laws  of 
1901,  as  amended  by  ch.  329,  Laws  of  1903.  The  duties  and 
liabilities  here  created  rest  solely  on  statute.  In  this  as  in 
all  actions  based  on  obligations  created  by  statute  the  party 
plaintiff  must  bring  himself  within  the  terms  of  the  statute. 
The  statute  in  its  latest  form  requires  the  free  high  school 
board  of  any  free  high  school  district  organized  under  the 
laws  of  this  state  to  admit  to  the  high  school  under  its  con- 
trol, whenever  the  facilities  for  seating  and  instruction  will 
warrant,  any  person  of  school  age  prepared  to  enter  such 
school  who  may  reside  in  any  town  or  incorporated  village 
but  who  does  not  reside  within  any  free  high  school  district 
and  who  shall  possess  certain  qualifications.     This  imposes 
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the  duty  on  the  high  school  board  of  a  free  high  school  di»- 
trict  See.  2  of  this  act  authorizes  such  free  high  school  board 
of  that  district  to  charge  a  tuition  fee  for  such  pupil  not  to 
exceed  fifty  cents  per  week.  The  secretary  of  the  free  hi^ 
school  board  is  to  make  a  sworn  statement  to  the  clerk  of  the 
cily,  town,  or  village  from  which  any  person  may  have  been 
so  admitted  to  said  free  high  school.  The  requirements  of 
that  statement  are  stated,  among  them  the  following: 

"This  statement  shall  show  the  amount  of  tuition  which, 
under  the  provisions  of  this  act,  the  district  is  entitled  to 
receive  for  each  person  reported  as  having  been  a  member 
of  the  school  from  such  city,  town,  or  village,"  etc 

The  claim  so  filed  is  to  be  allowed  as  other  claims  axe 
allowed,  and  the  derk  of  the  town  liable  to  enter  upon  the 
tax  roll  of  the  town  for  the  ensuing  year  such,  sums  as  may 
be  due  for  tuiticHi  on  account  of  the  residents  of  the  town  who 
have  attended  the  free  high  school  or  schools.  Provision  is 
made  for  the  act  of  the  derk  of  a  town  or  city,  a  portion  of 
which  constitutes  or  forms  a  part  of  the  free  high  school  dis- 
trict^ with  reference  to  entering  on  the  tax  roll  against  that 
part  of  the  town  or  city  not  within  the  free  high  school  dis- 
trict but  from  which  tuition  is  due,  etc.  Under  this  statute 
the  municipality,  or  part  of  a  municipality,  having  no  high 
school,  but  in  which  certain  qualified  persons  reside,  is 
made  liable  for  the  high  school  tuition  of  such  persons  at  a 
rate  not  to  exceed  fifty  cents  per  week  for  these  qualified 
residents  who  desire  to  obtain  a  high  school  education  in  any 
of  the  free  high  schools  of  the  state. 

We  have  no  reason  to  doubt  that  this  is  within  the  power 
of  the  legislature.  It  is  in  effect  the  contribution  of  this 
town  or  portion  of  a  town  which  has  no  free  high  school  to 
the  support  and  maintenance  of  the  free  high  school  in  an- 
other town  or  city  otherwise  supported  by  the  taxpayers  of 
the  district  in  which  the  high  school  is  situated.  But  the 
statutory  liability  thus  created  is  to  the  free  high  school  dis- 
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trid  The  statement,  which  is  the  f  Qimdatioii  of  the  claim, 
is  required  to  show  the  amoimt  of  tuition  which  the  district 
is  entitled  to  receive.  The  amoimt,  when  collected,  is  to 
be  paid  over  to  the  treasurer  of  the  free  high  school  district 
or  districts  where  such  persons  have  attended.  The  mere 
fact  that  the  boundaries  of  a  free  high  school  district  maj 
be  coterminous  with  those  of  the  city  does  not  merge  the 
corporate  personality  of  the  high  school  district  into  that  of 
the  city.  In  the  law  they  are  separate  corporate  entities, 
although  not  of  equal  rank  Sec.  493,  Stats.  (1898),  re- 
quires the  officers  who  constitute  the  high  school  board  to  con- 
duct the  affairs  of  the  high  school  district  on  the  same  gen- 
eral  plan  provided  for  a  school  district,  and  declares  that  with 
respect  to  such  high  school  district  they  possess  all  the  pow- 
ers and  are  charged  with  all  the  duties  conferred  and  im- 
posed by  the  statutes  on  the  district  officers  and  district 
board  of  a  school  district  applicable  to  such  high  school  dis- 
trict. By  sea  417,  Stats.  (1898),  a  school  district  lawfully 
organized  is  declared  to  be  a  body  corporate  and  to  possess 
the  usual  powers  of  a  public  corporation.  Later  statutes  re- 
lating to  high  school  districts  authorize  the  borrowing  of 
money  (oh.  342,  Laws  of  1901),  the  receipt  of  state  aid  (ch. 
214,  Laws  of  1899,  and  ch.  345,  Laws  of  1901),  the  deter- 
mination of  the  amount  necessary  to  be  raised  by  tax  for  the 
support  of  the  high  sdiool  and  the  power  to  certify  the  same 
to  the  proper  town,  city,  or  village  clerk — sec.  495,  Stats. 
(1898), — all  of  which  indicates  a  legislative  intent  to  treat 
the  high  school  district  as  a  gw^wf-corporation,  a  somewhat  in- 
dependent unit  of  school  government,  whose  corporate  iden- 
tity is  not  merged  in  that  of  any  town,  city,  or  village.  Joint 
Free  High  School  Dist.  v.  Oreen  Orove,  77  Wis.  532,  46  K 
W.  895 ;  State  ex  rel.  Free  High  School  Board  v.  Lament, 
86  Wis.  566,  57  N.  W.  369. 

The  averment  in  the  complaint,  therefore,  that  the  city  of 
Columbus  was  at  the  times  mentioned  conducting  and  main- 
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taining  a  free  public  and  accredited  higli  school  under  the 
laws  of  this  state  must  be  construed  to  mean  that  the  city 
established  a  high  schoM  district  by  vote  in  the  manner  re- 
quired by  law.  Sec  490,  Stats.  (1898) ;  sea  1,  ch.  323, 
Laws  of  1875 ;  ch.  182,  Laws  of  1876 ;  ch.  245,  Laws  of 
1879 ;  ch.  354,  Laws  of  1897.  If  the  ciiy  has  not  established 
such  a  high  school  district  it  is  not  entitled  to  enforce  any 
statutory  liability  against  the  town  under  ch.  188,  Laws  of 
1901,  as  amended  by  cL  329,  Laws  of  1903.  If  it  has  es- 
tablished such  district  that  district  ought  to  be  the  plaintiff. 
The  mere  fact  that  the  city  treasurer  is  ex  officio  treasurer  of 
the  high  school  board  and  that  the  money  goes  into  the  city 
treasury  is  not  significant  if  a  high  school  district  has  been 
established.  The  demurrer  must  be  considered  as  directed 
against  the  complaint  as  the  latter  stood  at  the  time  the  de- 
murrer was  interposed,  and  not  as  directed  against  the  com- 
plaint as  the  latter  is  amended  by  order  of  court  at  the  time  of 
and  as  part  of  the  order  overruling  the  demurrer.  Oooding 
V.  Doyle,  post,  p.  623,  115  N.  W.  114.  It  follows  that  the 
demurrer  to  the  complaint  should  have  been  sustained  on 
the  ground  that  the  city  of  Columbus  has  no  right  of  action 
against  the  town  of  Fourdain  Prairie  under  the  statute  in 
question,  and  consequently  no  right  of  action  at  all  to  recover 
for  this  tuition. 

That  part  of  the  order  which  brings  in  as  a  party  the 
board  of  education  of  the  city  of  Columbus  is  not  appealable. 
But  it  is  suggested  that  it  might  be  well  to  consider  whether, 
in  case  a  free  high  school  district  exists,  such  district  could 
recover  upon  this  statutory  liability  in  the  name  of  "the 
board  of  education  of  the  city  of  Colurnbus."  In  La  Crosse 
V,  Melrose,  22  Wis.  459,  where  a  statute  provided  tiat,  in 
actions  for  the  town,  supervisors  should  sue  by  their  name  of 
oflSce,  but  instead  the  town  was  named  as  defendant,  it  was 
said  that  the  objection  was  formal  and  unsubstantial.  But 
it  was  pointed  out  in  Pine  VdUey  v.  Unity,  40  Wis.  682,  that 
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this  remark  was  erroneous  because  the  statute  referred  to 
had  no  reference  to  actions  of  that  class,  and  it  was  said  that 
all  actions  by  and  against  towns  go  on  the  right  or  liability  of 
the  corporation,  not  of  its  oflScers.  See,  also,  Cairns  v. 
O'Bleness,  40  Wis.  469 ;  Prichard  v.  Bixby,  71  Wis.  422,  37 
N.  W.  228 ;  Staie  ex  rel  Mitchell  v.  Decatur,  68  Wis.  291, 
17  K  W.  20 ;  Oconio  Co.  v.  HaU,  42  Wis.  59.  See  6  Ency. 
PL&Pr.  62et8eq. 

That  part  of  the  order  imposing  costs  on  the  defendant 
falls  with  the  reversal  of  the  order  overruling  the  demurrer, 
and  the  cause  should  be  remanded  with  directions  to  sus- 
tain the  demurrer  to  the  complaint  by  order  in  the  usual 
form. 

By  the  Court. — ^It  is  so  ordered* 


HoPFMAiT,  Respondent,  vs.  Eastern  Wisoonsik  Railway 
&  Light  Compact,  Appellant 

Fehruary  l-^Fehruary  18,  1908. 

Contracts:  Releases:  Construction:  Rules:  General  and  particular 
words:  Negligence:  Personal  injuries, 

1.  In  applying  and  enforcing  any  and  every  contract,  especially 

when  reduced  to  writing,  it  is  the  duty  of  the  court  to  ascer- 
tain what  the  parties  really  intended  by  the  words  used  in  the 
instrument,  and  so-called  rules  of  construction  are  but  aids  or 
suggestions  resulting  from  common  experience  to  the  effect  that 
people  generally,  in  arranging  and  using  words,  mean  thus  or 
so  thereby. 

2.  The  rule  that  particularization  followed  by  a  general  expression 

will  ordinarily  be  restricted  to  the  former  is  based  on  the  fact 
In  human  experience  that  usually  the  minds  of  parties  are  ad- 
dressed specially  to  the  particularization,  and  that  the  generali- 
ties, though  broad  enough  to  comprehend  other  fields  if  they 
stood  alone,  are  used  in  contemplation  of  that  upon  which  the 
minds  of  the  parties  are  centered;  but  if  the  contrary  appear  to 
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have  been  the  intent,  courts  would  defeat  instead  of  execute 
the  real  contract  of  the  parties  by  blind  submission  to  any  such 
rule. 

3.  In  an  action  for  personal  injuries  it  appeared  that  plaintiff  had, 

prior  to  the  action,  given  a  release  to  the  defendant  of  claims 
against  the  defendant  by  reason  of  injuries  received  in  a  col- 
lision, the  injuries  "being  right  limb  contusion,  head  struck, 
shook  up  badly,  and  .  .  .  otherwise  bruised  and  injured."  The 
writing  concluded  with  a  full  release  and  discharge  "from  all 
claims,  demands,  rights  of  action,  and  causes  of  action  of  every 
kind  and  nature  which  I  now  have,  or  may  hereafter  claim  to 
have,  by  reason  of,  or  on  account  of)  said  injuries  so  received, 
or  otherwise."  Beld,  that  the  very  terms  used  described  in- 
juries resulting  in  trouble  in  one  of  plaintiff's  ovaries,  which 
became  encysted,  necessitating  an  operation  and  its  removal. 

4.  In  such  case,  the  making  of  the  release  being  established  with- 

out contradiction,  and  the  Jury  having  found  that  plaintilTs 
damages  resulted  proximately  from  such  injuries,  by  an  appli- 
cation of  correct  legal  construction  of  the  release  the  court 
should  have  granted  defendant's  motion  for  Judgment  notwith- 
standing the  verdict 
SiEBECKSB,  Timlin,  and  Bashfobd,  JJ.,  dissent 

Ajppeai,  from  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  Ohestek  A.  Fowlee,  Circuit  Judge.  Be- 
versed. 

On  July  18,  1904,  plaintiff  was  a  passenger  on  one  of  the 
defendant's  electric  cars,  when  a  collision  with  another  car 
took  place,  and  she  was  thrown  against  one  of  the  seats  and 
into  the  aisle  and  received  serious  injuries,  rendering  her 
substantially  unconscious.  She  was  treated  for  some  three 
days  by  physicians  paid  by  the  defendant  The  external 
indications  of  the  injury  were  a  slight  scalp  wound  and  a 
severe  bruise  along  the  front  of  the  thigh  and  extending  to 
or  above  the  thigh  unto  the  abdomen,  and  among  other  symp- 
toms was  a  flow  of  blood  similar  to  menstruation,  accom- 
panied by  abdominal  pains^  After  three  or  four  days,  the 
plaintiff's  husband  having  come  to  Fond  du  Lac  from  Mil- 
waukee, the  solicitor  of  the  defendant,  upon  request  of  plaint- 
iff,  visited  her  for  the  purpose  of  settlement,  he  having  pro- 
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vioiislj  expressed  a  willingness  to  make  a  settlement,  and 
at  that  time  a  written  release  was  executed  in  the  following 
words : 

"For  and  in  consideration  of  the  snm  of  $45,  to  me  in 
hand  paid  by  the  Eastern  Wisconsin  Railway  <6  lAghi  Com- 
pany for  my  use  and  benefit,  the  receipt  of  which  is  hereby 
acknowledged,  I  hereby  acknowledge  full  payment  and  satis- 
faction of  all  claims  which  I  now  have,  or  may  hereafter 
have,  against  said  Eastern  Wisconsin  Railway  &  Light  Comr 
pcmy  by  reason  of  injuries  received  by  me  in  or  near  the 
city  of  Fond  du  Lac,  Fond  du  Lac  county,  Wisconsin,  on 
July  18,  1904,  while  riding  in  a  passenger  car  run  and  op- 
erated and  managed  by  said  company,  said  injuries  claimed 
by  me  to  have  been  received  by  reason  of  said  car  coming 
into  collision  with  another  car,  and  the  injuries  then  and 
there  received,  as  claimed  by  me,  being  right  limb  contusion, 
head  struck,  shook  up  badly,  and,  further,  by  reason  of  said 
accident  and  collision  I  was  otherwise  bruised  and  injured, 
and  hereby  fully  release  and  discharge  said  Eastern  Wis- 
consin Railway  d  Light  Company  from  all  claims,  demands, 
rights  of  action,  and  causes  of  action  of  every  kind  and  nar 
ture  which  I  now  have,  or  may  hereafter  claim  to  have, 
against  said  company  by  reason  of,  or  on  account  of,  said  in- 
juries BO  received,  or  otherwise." 

After  her  return  to  Milwaukee,  and  some  ten  days  after  the 
accident,  she  conmienced  to  feel  a  severe  pain  on  her  right 
side.  She  was  examined  by  her  physician  and  treated  for 
some  months  to  allay  inflammation,  when  it  was  diagnosed 
as  a  trouble  with  one  of  her  ovaries  and  an  operation  was 
had,  whereupon  the  right  ovary  was  found  to  be  inclosed 
by  what  the  doctor  called  a  blood  tumor  and  to  be  seriously 
inflamed,  so  that  it  was  necessary  to  remove  it,  and  the  opera- 
tion was  performed,  followed  by  apparent  complete  recov- 
ery after  some  months  of  discomfort.  This  action  alleged 
the  accident,  that  the  plaintiff  was  thereby  thrown  from  her 
seat  against  the  walls  of  the  car  and  sustained  injuries  in- 
ternally in  the  right  ovary  and  connecting  tissues,  which 
caused  her  great  pain  and  necessitated  surgical  operation,  and 
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prayed  damages  by  reason  of  such  injury.  The  respective 
counsel  agreed  upon  the  trial  that  the  only  issue  with  refer- 
ence to  the  release  was  one  of  construction  as  to  whether  or 
not  by  its  words  it  covered  the  condition  of  the  ovary  so  as 
to  have  released  damages  therefor.  The  court  ruled  in  favor 
of  the  plaintiff  on  that  issue  and  did  not  submit  the  release 
to  the  jury,  who,  however,  found  that  such  condition  was 
caused  by  a  blow  in  that  region  received  in  the  accident  above 
described,  and  fixed  damages  at  $1,000,  for  which  judgment 
was  entered,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Quaaies,  Spence 
<&  Quarles,  and  oral  argument  by  W.  C.  Quarles. 

Charles  E.  Monroe,  for  the  respondent 

Dodge,  J.  The  trial  court  evidently  felt  constrained  in 
his  construction  of  the  release  in  this  case  by  what  he  termed 
a  strict  rule  of  law  applicable  thereto,  to  the  effect  that  the 
general  words  of  the  release,  acknowledging  full  payment 
and  satisfaction  of  all  claims  by  reason  of  the  injuries  re- 
ceived on  defendant's  car  on  the  date  named,  were  limited 
by  the  specification  of  those  injuries  elsewhere  in  the  writing, 
and  counsel  now  contend  that  there  is  such  a  strict  rule  of 
law  which  must  constrain  us,  to  the  effect  that  wherever  words 
of  particular  description  are  contained  in  any  contract,  and 
more  particularly  in  a  release  of  damages,  followed  by  more 
general  words  of  discharge,  the  instrument  must  be  construed 
as  limited  to  the  particular  words  and  not  extended  to  t2ie 
full  scope  of  the  general  words  thereof.  There  is  an  en- 
tirely erroneous  idea  embodied  in  this  contention.  No  rule 
of  construction  merely  is  a  strict  rule  of  law.  In  applying 
and  enforcing  any  and  every  contract,  especially  when  re- 
duced to  writing,  it  is  the  duty  of  the  court  to  ascertain  what 
the  parties  really  intended  by  the  words  used  in  the  instru- 
ment, and  so-called  rules  of  construction  are  but  aids  or  sug- 
gestions resulting  from  common  experience  to  the  effect  tihat 
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people  generally,  in  arranging  and  using  words,  mean  thus 
or  80  thereby.  In  re  Donges's  Estate,  103  Wis.  497,  79  K 
W.  786;  Brittingham  &  E.  L.  Go.  v.  Manson,  108  "Wis, 
221,  225,  84  K  W.  183.  It  has  often  been  said  with  ref- 
erence to  wills,  and  is  true  in  application  to  other  written 
contracts,  that  seldom  are  any  two  exactly  alike  and  prece- 
dents are  of  little  value.  A  very  slight  change  in  the  ar- 
rangement of  the  words  used  may  be  significant  to  a  court 
of  a  radically  different  purpose  maintained  by  the  parties 
thereto.  Lawrence  v.  Barber,  116  Wis.  294,  308,  93  K  W. 
30.  The  rule  contended  for,  that  particularization  fol- 
lowed by  a  general  expression  will  ordinarily  be  restricted 
to  the  former,  is  based  on  the  fact  in  human  experience  that 
usually  the  minds  of  parties  are  addressed  specially  to  the 
particularization,  and  that  the  generalities,  though  broad 
enough  to  comprehend  other  fields  if  they  stood  alone,  are 
used  in  contemplation  of  that  upon  which  the  minds  of  the 
parties  are  centered.  It  is  the  foundation  of  the  whole  rule 
nosciiur  a  sociis;  but  if  the  contrary  appear  to  have  been  the 
intent,  courts  will  defeat  instead  of  execute  the  real  contract 
of  the  parties  by  blind  submission  to  any  such  rule.  That 
particular  rule  is  supported  by  citation  of  several  cases  pre- 
senting documents  more  or  less  similar  to,  but  all  in  some 
respects  variant  from,  the  release  here.  We  need  not  stop  to 
analyze  those  cases,  some  of  which  are :  Jackson  v.  Stachhouse, 
1  Cow.  122 ;  Um(m  Pac.  B.  Co.  v.  AHist,  60  Fed.  365 ; 
Texas  &  P.  B.  Co.  v.  DasMell,  198  TT.  S.  521,  25  Sup.  Ct. 
737 ;  State  ex  rel.  Lederer  v.  Inter-National  Inv.  Co.  88  Wis. 
512,  519,  60  K  W.  796.  It  may  be  noted,  however,  that 
in  this  release  the  very  first  words  thereof  are  an  acknowledg- 
ment of  payment  and  satisfaction  for  all  injuries  resulting 
from  the  aiccident  in  genieral  and  oomiprehensive  terms. 
This,  according  to  some  authorities,  is  held  ordinarily  to  in- 
dicate that  the  generality  of  the  release  was  that  upon  which 
the  minds  of  the  parties  centered,  and  should  not  be  oon- 
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trolled  or  in  any  way  limited  by  the  fact  of  subsequent  de- 
scription or  specification.  Chicago  TJ.  T.  Co.  v.  O'ConneU, 
224  111.  428,  79  K  E.  622 ;  SUryton  v.  HemJcen,  36  K  Y. 
Supp.  249.  The  inefficacy  of  either  rule  to  control  a  court 
as  against  the  obvious  intention  of  the  parties  is  emphasized 
in  Quebe  v.  Gvlf,  C.  &  8.  F.  B.  Co.  98  Tex.  6,  81  S.  W. 
20,  66  L.  E.  A.  724,  where  also  is  pointed  out,  as  bearing 
upon  the  intent,  the  extreme  improbability  that  parties  meet 
on  the  basis  of  settling  a  part  of  the  damages  for  the  injuries 
in  an  accident,  intending  to  leave  other  parts  thereof  unad- 
justed and  the  subject  of  litigation. 

However,  we  do  not  think  that  the  appellant's  claim  of  re- 
lease and  discharge  from  liability  needs  to  rest  at  all  on  the 
general  words  contained  in  the  writing.  It  seems  to  us 
clear  that  the  very  specification  of  the  injuries  received, 
whether  they  limit  the  general  words  of  release  or  not,  suffice 
to  include  all  that  for  which  plaintiff  now  seeks  recovery. 
Those  words  are  of  course  an  attempted  description  merely 
of  the  direct  injuries  received,  not  of  the  results  which 
might  develop  therefrom,  and  which,  under  the  law,  are  prop- 
erly included  in  the  damages  suffered  by  reason  of  those 
direct  injuries.  There  is  described  in  the  release  a  scalp 
wound  upon  the  head.  If  from  that  there  had  followed  blood 
poisoning,  however  aggravated,  necessitating  radical  treat- 
ment and  causing  great  suffering,  could  anybody  doubt  that 
such  result  was  included  in  a  release  of  all  damages  for  such 
injury  ?  We  think  not.  Cory  v.  Preferred  Ace,  Ins.  Co.  127 
Wis*  67,  106  N.  W.  1055.  So  it  is  not  necessary  for  us  to 
look  in  the  specification  for  a  description  of  the  blood  tumor 
or  encysted  ovary  which  the  surgeons  found  in  plaintiff's 
body,  necessitating  the  serious  operation  which  they  de- 
scribed, if  we  find  fairly  included  the  direct  injury  to  her 
body  which,  by  natural  processes  of  development,  produced 
that  result.  The  words  of  particularization  are:  "The  right 
limb  contused,  head  struck,  shook  up  badly,  and,  further. 
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by  reason  of  said  accident  and  collision  I  was  otherwise 
bruised  and  injured/'  Now  the  attempt  of  respondent  ap- 
parently is  to  confine  these  words  to  the  contusion  of  the 
rig^t  limb  and  the  scalp  wound,  but  the  fact  that  plaintiff 
was  shook  up  badly  is  just  as  much  particularized  and  that 
she  was  otherwise  bruised  and  injured  apart  from  those 
particular  bruises.  The  evidence  disclosed  that  she  was 
bruised  about  the  abdomen  in  such  a  place  as  to  be  likely  to 
have  injured  the  ovary  or  any  one  of  several  of  the  internal 
viscera ;  also  that  rupture  of  blood  vessels  about  the  ovary 
might  have  resulted  from  the  jar  or  shock;  in  short,  from 
being  '^shook  up/'  as  the  release  says.  It  is  claimed  that 
these  words  must  be  deemed  to  refer  to  external  injuries  and 
not  to  internal,  but  we  think  unreasonably,  for  every  bruise 
causes  more  or  less  of  internal  injury.  Abrasion  of  the 
mere  cuticle  is  not  ordinarily  the  sole  injury  described  by 
such  expression,  and  it  is  only  matter  of  degree  whether  that 
bruise  is  confined  to  the  parts  of  the  body  nearest  the  cuticle 
or  more  internal.  Some  measure  of  extravasation  almost  in- 
variably accompanies  any  severe  blow  or  bruise,  and  whether 
that  blood  collects  near  the  surface  or  around  some  internal 
organ  is  an  immaterial  circuii[istance  in  considering  the  re- 
sults of  such  a  bruise.  Let  us  suppose  that  plaintiff  had 
brought  her  suit  and  had  alleged,  in  the  words  of  the  release, 
that  by  the  collision  and  blow  she  suffered  a  contusion  of  her 
right  limb,  her  head  was  struck,  and  she  was  shook  up  badly, 
and  by  reason  thereof  was  otherwise  bruised  and  injured. 
There  is  no  doubt  that  she  might  have  proved  just  such  an 
injury  in  the  region  of  her  right  ovary  as  her  physicians 
found  on  examination  and  have  recovered  damages  therefor 
as  the  natural  result  of  the  direct  injuries  named.  But,  on 
the  other  hand,  let  it  be  supposed  that  she  had  not  offered 
proof  under  sudi  a  complaint  of  such  internal  injury  and 
result,  can  there  be  any  doubt  that  a  judgment  for  damages 
would  conclude  her  and  exhaust  her  right  of  action  against 
Vol.  134  —  89 
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the  defendaat?  We  think  this  oould  be  answered  only  in 
the  negative.  But  we  see  no  reason  to  think  that  the  same 
words  of  description  when  used  in  a  release  are  any  less 
sufficient  to  include  the  abdominal  injury  than  they  would 
be  in  the  suppoeititious  complaint 

There  is  here  no  question  of  fraud  and  no  suggestion  of  a 
mutual  mistake  as  to  the  harm  which  might  develop  from  the 
injuries  plaintiff  had  received,  so  that  we  need  not  discuss 
whether  the  developments  from  a  severe  blow  in  the  abdominal 
r^on  are  so  obviously  uncertain  that  the  parties  must  have 
been  conscious  of  the  nncertainty  and  intended  to  embody 
it  in  their  settlement,  a  subject  which  was  treated  with  some 
care  in  KowaOee  v.  Milwaukee  E.  R.  &  L.  Co.  103  Wib.  472, 
79  N.  W.  762. 

Our  conclusion  is  that  the  trial  court  erred  in  construing 
this  instrument ;  that  by  the  very  terms  thereof  is  described 
the  injuries  which  plaintiff  received  and  from  which  the 
jury  have  found  to  have  resulted  the  damages  claimed  in  the 
complaint  and  which  they  considered  and  allowed  in  their 
verdict  The  making  of  the  release  was  established  with- 
out contradiction,  and,  with  the  fact  found  by  the  jury 
that  the  damages  resulted  proximately  from  such  injuries, 
constituted  a  foundation  upon  which,  by  the  application 
of  a  correct  legal  construction  of  the  release,  the  court 
should  have  granted  the  defendant's  motion  for  judgment 
notwithstanding  the  verdict 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  instructions  to  render  judgment  for  the  defendant 

SiEBEOKEB,  J.  (dissenting).  I  am  unable  to  concur  in 
lie  decision  of  the  court  and  indorse  the  views  expressed 
in  the  opinion  r^arding  the  intent  of  the  parties  expressed 
in  the  release  in  question.  It  is  held  that  the  injuries  enu- 
merated in  the  release  and  the  results  therefrom  include  the 
injury  for  which  plaintiff  seeks  recovery  in  this  action.   The 
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release  is  an  acknowledgment  of  satisfaction  of  ^^all  claims 
which  1  [plaintiff]  now  have,  or  may  hereafter  have," 
against  defendant,  %y  reason  of  injuries  received  by  me" 
by  collision  of  cars;  ^'the  injuries  then  and  there  received, 
as  claimed  by  me,  being  right  limb  contusion,  head  struck, 
shook  up  badly,  and,  further,  by  reason  of  said  accident  and 
collision  I  was  otherwise  bruised  and  injured."  From  this 
language  the  intent  of  the  parties  as  to  what  the  release  cov- 
ered must  be  ascertained,  and  nothing  should  be  included 
except  what  the  parties  mutually  intended  to  embrace  in 
the  language  of  the  release.  Considering  this  language  in 
the  light  of  the  facts  of  the  transaction  then  before  the  par- 
ties, I  think  it  is  apparent  that  they  were  dealing  with  the 
known  and  visible  injuries,  namely,  ^'right  limb  contusion, 
head  struck,  shook  up  badly,  and  .  .  .  otherwise  bruised 
and  injured,"  and  the  results  thereof.  In  this  view  this  is 
a  release  of  the  damages  for  the  injuries  enumerated,  and  the 
general  words  are  limited  to  the  particular  injuries  de- 
scribed in  the  release.  The  testimony  in  the  case  warrants 
the  inference  of  fact  found  by  the  jury,  that  the  injury  for 
which  recovery  is  claimed  in  this  axstion  was  an  encysted 
ovary  caused  directly  by  external  violence  inflicted  in  the 
collision.  It  certainly  is  not  one  of  the  injuries  particularly 
enumerated  in  the  release,  nor  can  I  perceive  that  it  can  be 
treated  as  a  result  of  these  injuries.  If  the  phrase  in  the  re- 
lease, "shook  up  badly,"  is  treated  as  inclusive  of  the  injury 
from  which  this  encysted  ovary  may  be  said  to  have  resulted, 
then  it  seems  a  necessary  consequence  that  it  includes  all  of 
the  injuries  caused  by  the  shock  and  the  blow  resulting 
from  the  collision.  Such  an  interpretation  would  in  prac- 
tical effect  make  the  release  a  general  one  for  all  injuries  the 
plaintiff  sustained  as  a  result  of  the  accident  I  think  the 
language  employed  by  the  parties  clearly  n^atives  the  con- 
clusion of  the  court  and  shows  that  the  parties  did  not  agree 
on  a  release  for  injuries  aside  from  those  enimierated  and 
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those  resulting  therefrom.  The  enumerated  injuries  do  not 
include  the  injury  to  the  ovary.  When  the  release  was 
agreed  upon  it  was  unknown  to  the  parties,  and  the  evi- 
dence does  not  show  that  it  resulted  from  those  specified  in 
the  release.  These  facts  and  circumstances  hring  the  case 
within  the  rule  declared  in  Texas  £  Pac.  R.  Co,  v.  DashieU, 
198  U.  S.  521,  25  Sup.  Ct  737;  Jackson  v.  StacTchouse,  1 
Cow.  122. 

It  is  declared  in  the  opinion  of  the  court  that  if  the  words 
in  the  release  descriptive  of  the  injuries  were  set  out  in  a 
complaint  plaintiff  could  have  recovered  for  the  injury  to 
the  ovary  as  a  natural  result  of  the  direct  injury  so  described. 
This  would  no  doubt  follow  under  the  rule  of  procedure  that 
damages  resulting  from  one  and  the  same  cause  of  action 
must  be  sued  for  and  recovered  in  one  action-  Under  this 
rule  such  language  in  a  pleading  would  be  so  liberally  con- 
strued as  to  include  all  of  the  damages  resulting  from  the 
cause  of  action  set  out  in  the  complaint  Lurnley  v,  Wabash 
R,  Co.  76  Fed.  66.  But  I  take  it  such  is  not  lie  rule  applied 
to  releases  for  part  of  the  damages  resulting  from  an  in- 
jury. Such  a  release  can  only  cover  what  the  parties  in- 
tended should  be  covered  by  its  terms,  and  cannot  be  ex- 
tended to  injuries  not  included  in  the  agreement  of  the 
parties  though  arising  out  of  the  same  cause  of  action.  I 
am  of  opinion  that  plaintiff  established  a  claim  for  recovery 
not  included  in  the  release,  and  that  the  judgment  should 
have  been  affirmed. 

TiHLTW  and  Bashfobd,  JJ.,  concur  in  the  foregoing  opin- 
ion of  Mr.  Justice  Sibbeckee, 
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CoMSTOCK,  Appellant,  vs.  Boylb  and  others,  imp.,  Re- 
spondents. 

February  1 — FeJ)ruary  18, 1908* 

Ejectment:  Failure  of  plaintiff  to  prove  title:  General  denial:  Judg- 
ment: Actions:  Jurisdiction:  Vacating  judgments:  When  judg- 
ment ia  complete:  Correcting  judgment  after  termm 

1.  In  ejectment,  where  the  plaintiff  fails  to  prove  title  and  the  an- 

swer contains  neither  aifirmatiye  defense  nor  counterclaim,  but 
only  a  general  denial,  the  proper  Judgment  is  a  Judgment  of 
nonsuit,  and  in  such  situation  it  is  error  to  receive  testimony 
upon  the  merits  of  the  action,  make  findings,  and  enter  Judg- 
ment in  accordance  therewith. 

2.  Jurisdiction  of  actions  of  ejectment  has  been  given  the  circuit 

courts  by  the  statute— sec.  8,  art  VII,  Const.;  sees.  2420,  3073 
et  seq.  Stats.  (1898), — and  when  plaintifC  properly  commences 
such  an  action  in  the  proper  court  and  serves  his  summons  on 
the  defendant  Jurisdiction  of  the  parties  is  obtained,  and  thereby 
the  court  acquires  complete  Jurisdiction  of  both  the  subject 
matter  and  the  parties. 

3.  Absence  of  a  party  from  a  trial  cannot  deprive  the  court  of.  Ju« 

risdiction  to  proceed  unless  there  be  some  statutory  provision 
to  that  effect. 

4.  Absence  of  a  party  from  the  trial  may  affect  the  nature  of  the 

Judgment  which  should  properly  be  rendered. 

5.  Where,  in  the  absence  of  a  party  from  the  trial,  the  court  ren- 

ders a  wrong  Judgment,  it  is  error  only, — ^it  is  not  an  act  with- 
out Jurii^diction. 

6.  Where  the  court  has  Jurisdiction  of  both  the  subject  matter  and 

the  parties  it  has  Jurisdiction  to  render  not  only  a  right  Judg- 
ment but  an  erroneous  Judgment  as  well. 

7.  Where  a  Judgment  is  rendered  at  one  term  the  court  cannot 

against  objection  set  aside  either  the  Judgment  or  the  findings 
on  which  it  was  based  at  a  subsequent  term  merely  because 
error  had  been  committed. 
[8.  VCThether,  in  such  case,  the  Judgment  would  be  set  aside  by  con* 

sent  of  the  parties,  doubted,  but  not  decided.] 
9.  Where  a  court  pronounces  Judgment  from  the  bench,  and  all  that 
remains  to  be  done  is  the  clerical  duty  of  reducing  the  Judg- 
ment to  writing  or  entering  the  same,  or  both,  the  Judicial  act 
is  complete. 
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10.  Where  the  court  files  its  findings  and  orders  the  entry  of  Judg- 
ment in  accordance  therewith  the  entire  Judicial  act  is  then 
performed,  and  if  mistake  is  made  in  the  performance  of  the 
purely  clerical  duty  of  its  entry,  so  that  the  Judgment  as  en- 
tered does  not  accord  with  the  Judgment  ordered,  such  mistake 
may  be  corrected  at  a  subsequent  term,  or  relief  may  be  granted 
under  sec.  2832,  Stats.  (1898),  but  no  change  can  be  made  after 
the  trial  term  in  the  Judgment  actually  ordered  on  the  ground 
that  it  is  erroneous. 

'Appeal  from  a  judgment  and  an  order  of  the  circuit  court 
for  Fond  du  Lac  county:  Chester  A.  Fowube,  Circuit 
Judge.     Judgmerd  reversed;  order  affirmed. 

Ejectment  to  recover  a  parcel  of  land  in  the  city  of  Fond 
du  Lac  The  answer  was  a  general  deniaL  The  case  was  on 
the  calendar  of  the  February,  1907,  term  of  the  circuit 
court  for  Fond  du  Lao  county  and  was  reached  Februaiy 
13, 1907,  on  which  day,  the  plaintiff  not  appearing,  the  oaurt 
received  testimony  upon  the  merits,  and  thereafter  made 
findings  of  fact  to  the  effect  that  the  legal  title  to  the  land  in 
question  was  in  respondents  and  that  appellant's  title  was 
based  upon  tax  deeds  for  taxes  levied  on  the  land  at  a  time 
when  it  was  owned  by  the  state  and  not  subject  to  taxation, 
and  further  found  as  conclusions  of  law  that  appellant's  tax 
deeds  were  void  and  that  he  acquired  no  claim  or  title  what- 
soever thereby,  and  directed  judgment  to  be  entered  in  ac- 
cordance with  the  findings.  These  findings  were  served  on 
plaintiff's  attorneys  March  9th  and  filed  March  13th  fol- 
lowing, being  still  of  the  February  term.  The  clerk  did  no^ 
however,  enter  the  judgment  as  ordered,  and  on  March  19th 
the  appellant  served  notice  of  motion  to  set  aside  the  findings, 
on  the  ground  that  the  court  had  no  jurisdiction  to  try  the 
case  in  the  absence  of  the  plaintiff.  Two  other  grounds  were 
alleged  in  the  motion  papers,  but  as  they  were  subsequently 
waived  it  is  unnecessary  to  refer  to  them.  The  motion  was 
made  retumahle  on  the  first  day  of  the  May  team  of  said 
court.    On  the  same  day  that  the  motion  papers  were  served 
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the  appellant  obtained  from  a  oonrt  commissioner  sn  order 
purporting  to  stay  all  further  proceedings  in  the  action  until 
the  hearing  and  determination  of  the  motion.  Upon  the 
hearing  of  the  motion  the  court  denied  the  same,  and  further 
ordered  the  derk  to  sign  and  enter  a  judgment  in  accordance 
with  the  findings  (which  had  been  presented  to  him  for  sig- 
nature March  14,  1907)  as  of  the  last  named  .date  mine 
pro  tunc.  The  plaintiff  appeals  both  from  this  order  and 
from  the  judgment 

For  the  appellant  there  was  a  brief  signed  by  Edtv.  8* 
Bragg,  of  counsel,  and  oral  argument  by  /.  Q,  Hardgrove. 

For  the  respondents  there  was  a  brief  by  F.  L.  Oilbert, 
attorney  general,  and  Bussell  Jackson,  deputy  attorney  gen- 
eral, and  oral  argument  by  Mr.  Jackson. 

WiNSLOw,  C.  J.  It  was  conceded  by  respondents  that  the 
judgment  was  erroneous  and  must  be  reversed  because  the 
answer  contained  neither  affirmative  defense  nor  counter- 
claim, but  oiJy  a  general  denial,  and  in  such  case  the  proper 
judgment,  if  plaintiff  fails  to  prove  title,  is  a  judgment  of 
nonsuit  Weld  v.  Johnson  Mfg.  Co.  86  Wis.  549,  57  N.  W. 
378 ;  Zander  v.  Valentine  BUtz  B.  Co.  89  Wis.  164,  61 K  W. 
763 ;  Keator  v.  Olaspie,  44  Minn.  448,  47  K  W.  52. 

But  the  appellant  makes  a  much  broader  claim,  to  the 
effect  that  when  he  failed  to  appear  at  the  trial  he  thereby 
deprived  the  court  of  all  jurisdiction  to  render  any  judg- 
ment except  a  judgment  of  nonsuit,  and  therefore  that  the 
judgment  actually  rendered  was  not  only  erroneous  but  void. 
From  this  premise  he  argues  that  the  trial  court  should  have 
set  aside  the  findings,  even  though  the  term  had  passed  at 
which  the  action  was  tried  and  the  judgment  ordered.  We 
are  entirely  unable  to  agree  with  this  contention.  Juris- 
diction of  actions  of  ejectment  has  been  given  to  the  circuit 
courts  by  the  statute.  Sec.  8,  art.  VII,  Const. ;  sees.  2420, 
3073  ei  seq.  Stats.  (1898).    This  is  jurisdiction  of  the  sub- 
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ject  matter.  When  the  plaintiff  properly  commences  such 
an  action  in  the  proper  court  and  serves  his  summons  on  the 
defendant  jurisdiction  of  the  parties  is  obtained^  and  thus 
complete  jurisdiction  of  both  the  subject  matter  and  the 
parties  is  acquired  by  the  court  and  the  contentions  of  the 
parties  may  be  heard  and  decided.  Absence  of  a  party  from 
the  trial  cannot  deprive  the  court  of  jurisdiction  to  proceed 
unless,  indeed,  there  be  some  statutory  provision  to  that 
effect.  Such  absence  may  affect  the  nature  of  the  judgment 
which  should  properly  be  r^idered,  but  if  the  court  ren- 
ders a  wrong  judgment  such  action  is  an  error  only — it 
is  not  an  act  without  jurisdiction.  Having  jurisdiction  of 
both  the  subject  matter  and  the  parties,  the  court  has 
jurisdiction  to  render  not  only  a  right  judgment  but  an 
erroneous  judgment  as  well.  ^The  logic  of  the  appellant's 
argument  leads  inevitably  to  the  conclusion  that  whenever 
a  court  errs  it  acts  without  jurisdiction — ^a  conclusion 
which,  of  course,  it  is  impossible  to  sustain.  State  ex  reL 
Fowler  v.  Circuit  Court,  98  Wis.  143,  73  K  W.  788.  If 
the  judgment  in  question  was  in  fact  rendered  during  the 
February  term,  the  court  could  not  against  objection  set 
aside  either  the  judgment  or  the  findings  on  which  it  was 
based  at  a  subsequent  term  merely  because  error  had  been 
committed.  This  principle  of  the  common  law  has  frequently 
been  affirmed  by  this  court  ^^Etna  L.  Ins,  Co.  v,  McCormick, 
20  Wis.  2C5 ;  Scheer  v.  Keown,  34  Wis.  349 ;  Fomette  v. 
Camiichael,  38  Wis.  236;  ChaUoner  v.  Howard,  41  Wis. 
355;  Whitney  v.  Earner,  44  Wis.  563;  Egan  v.  Sengpiel, 
46  Wis.  703, 1  K  W.  467;  Gilbert^Amold  L.  Co.  v.  O'Hare, 
93  Wis.  194,  67  K  W.  38;  Bassett  v.  Bassett,  99  Wis. 
344,  74  K  W.  780;  Dufur  v.  Home  Inv.  Co.  122  Wis, 
470,  100  K  W.  831 ;  My  Lcuwndry  Co.  v.  Schmeling,  129 
Wis.  597,  109  K  W.  540.  Whether  it  could  set  the  judg- 
ment aside  by  consent  of  the  parties  is  a  question  con- 
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oeming  which  there  may  be  oansiderable  doubt  1  Free- 
man, Judgm.  (4th  ed.)  §  96.  Some  decisions  of  this  court 
seem  to  carry  the  idea  that  consent  may  give  the  court  such 
power,  but  in  none  of  them  was  the  question  raised,  and 
we  express  no  opinion  upon  it  here  as  it  is  not  presented. 
Baker  v.  Baker,  61  Wis.  638,  8  K  W.  289 ;  Steinhofel  v. 
C,  M.  df  St.  P.  B.  Go.  92  Wis.  123,  65  K  W.  852 ;  Hogan 
V.  La  Crosse,  104  Wis.  106,  80  N.  W.  105 ;  Nelson  v.  Jacobs, 
99  Wis.  647,  75  K  W.  406. 

The  principle  is  also  well  settled  in  this  state  that  if  the 
court  pronounces  judgment  from  the  bench,  and  all  that 
remains  to  be  done  is  the  clerical  duty  of  reducing  the  judg- 
ment to  writing  or  entering  the  same,  or  both,  the  judicial 
act  is  complete.  So  far  as  the  court  is  concerned,  judgment 
has  been  rendered  notwithstanding  the  fact  that  the  cleri- 
cal acts  necessary  to  preserve  the  evidence  of  the  judgment 
have  not  been  performed.  Baker  v.  Baker,  51  Wis.  538,  8 
K  W.  289 ;  FvZton  v.  State  ex  rel  Meiners,  103  Wis.  238, 
79  N.  W.  234;  Findlay  v.  Knickerhocker  Ice  Co.  104  Wis. 
375,  80  K  W.  436;  ABen  v.  Voje,  114  Wis.  1,  89  K  W. 
924;  German  Am.  Bank  v.  Powell,  121  Wis-  575,  99  K  W. 
222;  Zahorka  v.  OeUh,  129  Wis.  498,  109  N.  W.  552.  In- 
the  present  case  the  court  filed  findings  and  ordered  the  en- 
try of  the  judgment  in  accordance  therewith.  The  entire 
judicial  act  was  then  performed.  There  only  remained  the 
purely  clerical  duly  of  reducing  it  to  writing  and  entering  it 
of  record.  If  mistake  was  made  in  the  entry,  so  that  the 
judgment  as  entered  did  not  accord  with  the  judgment  or- 
dered, such  mistake  might  be  corrected  even  at  a  subsequent 
term,  or  relief  might  be  granted  under  sec  2832,  Stats. 
(1898),  but  no  change  could  be  made  after  the  trial  term  in 
the  judgment  actually  ordered  on  the  ground  that  it  was 
erroneous. 

These  considerations  demonstrate  that  the  trial  court  was 


Digitized  by 


Google 


618        SUPKEME  COUKT  OF  WISCONSIN.      [Fbb. 
Sharpe  v.  Hasey,  134  Wis.  618. 

right  in  refusing  to  set  aside  the  findings  upon  motion  made 
returnable  at  a  subsequent  terro^  and  necessitate  affirmance 
of  the  order  appealed  from; 

By  (he  Court. — The  order  appealed  from  is  affirmed  with- 
out oosts^  and  the  judgment  appealed  from  is  reversed  with 
oofftB,  and  the  action  is  remanded  for  a  new  triaL 

Timlin,  J,,  took  no  part. 


Shabpe,  Appellant)  vs.  Hasxy  and  oHiers^  Bespondents. 

Fehruary  1—Fehruary  18, 1908. 

Statute*:  Construction:  Words  and  phrases:  **Trade  or  manufacture f* 
**Place  of  trade:"  "Place  of  manufactured*  Eighways:  Satab- 
liihrn^ent:  Restrictions. 

1.  The  common,  ordinary,  or  approved  meaning  of  words  In  a  legis- 

lative enactment  is  to  be  regarded  as  the  one  intended  by  the 
law-givers,  unless  such  meaning  is  Inconsistent  with  the  mani- 
fest legislative  purpose,  but  technical  words  and  phrases  and 
such  others  as  may  have  acquired  a  peculiar  and  appropriate 
meaning  in  the  law  are  to  be  construed  and  understood  accord- 
ing to  such  peculiar  and  appropriate  meaning. 

2.  The  words  "trade  and  manufacture"  are  not  technical  words, 

and,  when  used  to  define  a  building  or  fixture,  do  not  apply  to 
a  fann '  building  used  to  house  and  cure  or  make  ready  for 
market  any  agricultural  product 

3.  ▲  place  of  trade  is  a  place  devoted  to  the  business  of  buying  and 

selling  or  of  plying  some  mechanical  vocation. 

4.  ▲  place  of  manufacture  is,  generally  speaking,  one  where  ai^ 

tides  of  trade  are  created  out  of  raw  material  in  Its  simple 
or  some  improved  form. 
6.  ▲  farm  building  commonly  called  a  tobacco  shed,  used  by  a 
farmer  to  dry,  cure,  and  fit  for  market  tobacco  grown  on  a  farm. 
Is  not  a  "building  or  fixture  used  for  the  purpose  of  trade  or 
manufacture"  within  the  calls  of  sec  1263,  Stats.  (Supp.  1906; 
Laws  of  1899,  ch.  140),  forbidding  the  laying  out  of  a  public 
highway  through  any  such  building  or  fixture. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county:  Chester  A.  Fowleb,  Circuit  Judga  Reversed. 

Action  to  enjoin  the  defendants,  as  the  supervisors  and 
pathmaster  of  the  town  of  Hampden,  from  opening  a  high- 
way through  appellant's  farm. 

The  issues  raised  by  the  pleadings  and  tried  are  indicated 
by  the  result,  as  shown  by  the  court's  findings,  which  are, 
in  effect,  as  follows:  At  all  times  material  to  the  litigation 
plaintiff  owned  the  premises  described  in  the  complaint,  and 
the  defendant  supervisors  of  the  town  of  Hampden,  in 
which  the  land  was  located,  duly  laid  out  a  highway  through 
the  premises  as  alleged.  The  same  is  a  legal  public  highway 
and  defendants,  acting  in  their  official  capacities,  intend  to 
open  the  same.  Damages  were  duly  awarded  in  the  sum  of 
$722.  The  resident  population  of  the  town  is  less  than 
8,000  persons  according  to  the  last  census,  and  by  the  last 
assessment  the  value  of  the  taj^able  property  therein  is 
$1,691,825.  The  highway  was  laid  out  through  a  tobacco 
shed  belonging  to  the  plaintiff,  situated  on  his  land.  It  is 
used  by  him  to  dry,  cure,  and  fit  for  market  tobacco  grown 
on  such  farm.  The  shed  is  a  building  or  fixture  used  for 
the  purpose  of  trade  or  manufacture.  The  damage  thereto 
by  laying  out  and  establishing  the  highway  through  the  same 
is  $30.  The  value  of  the  structure  is  $80.  The  highway 
was  not  accepted  nor  the  award  of  damages  approved  by  a 
majority  of  the  qualified  electors  of  the  town.  Payment 
of  the  damages  awarded  was  provided  for  by  the  electors. 
1^0  award  of  damages  was  made  on  accoimt  of  the  tobacco 
shed  exclusive  of  the  damages  to  the  land,  the  award  being 
made  in  a  lump  sum  of  $600.  Upon  such  facts  the  court 
decided  that  no  approval  of  the  award  of  damages  by  the 
electors  of  the  town  was  necessary  to  render  the  laying  out 
of  the  highway  valid,  and  that  defendants  were  entitled  to 
judgment  dismissing  the  complaint  with  costs. 

Judgment  was  rendered  accordingly. 
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For  the  appellant  there  was  a  brief  by  Richmond,  Jack- 
man  <&  Swansen,  and  oral  argument  by  8.  T.  Stvansen. 

For  the  respondente  there  was  a  brief  by  W.  O.  Leiisch 
and  E.  E.  Brossard,  and  oral  argument  by  Mr.  Brossard. 

Mabsham^  J,  The  case,  primarily,  turns  on  whether  a 
farm  building  commonly  called  a  tobacco  shed  is  a  building 
for  trade  or  manufacture  within  the  meaning  of  sec  1263, 
Stats.  (Supp.  1906;  Laws  of  1899,  cL  140),  which  provides 
that: 

"No  public  highway  shall  be  laid  out  through  or  upon 
any  orchard  or  garden  or  any  building  or  fixture  used  for 
the  purpose  of  trade  or  manufacture,  when  the  damage 
caused  thereby  to  such  orchard,  garden,  building  or  fixture, 
exclusive  of  the  damage  to  the  land,  shall  exceed  seventy-five 
dollars;  .  •  .  or  through  or  upon  any  other  building  or 
fixture  where  the  value'  of  said  building  or  fixture  exceeds 
seventy-five  dollars ;  or  through  or  upon  tihie  yard  or  incloeure 
necessary  to  the  use  or  enjoyment  thereof,  without  the  con- 
sent of  the  owner.  .  .  •" 

If  it  shall  be  determined  that  the  structure  in  question, 
within  the  meaning  of  the  quoted  language,  was  not  a 
building  used  for  trade  or  manufacture,  then  the  judgment 
complained  of  must  be  reversed  and  it  will  not  be  necessary 
to  consider  any  other  question  discussed  by  counsel. 

The  rule  for  construction,  if  construction  be  necessary  in 
this  case,  is  elementary  and  is  a  part  of  the  written  law  as 
well.  The  common,  ordinary,  or  approved  meaning  of  words 
in  a  legislative  enactment  is  to  be  regarded  as  the  one  in- 
tended by  the  law-givers,  unless  such  meaning  is  inconsist- 
ent with  the  manifest  legislative  purpose,  *1)ut  technical 
words  and  phrases  and  such  others  as  may  have  acquired  a 
peculiar  and  appropriate  meaning  in  the  law  shall  be  con- 
strued and  understood  according  to  such  peculiar  and  ap- 
propriate meaning."     Sec  4971,  Stats.    (1898). 

The  words   "trade  or  manufacture"   are  not  technical 
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words,  so  the  proviso  above  mentioned  does  not  affect  the 
case.  Such  words  have  common,  ordinary  meanings  which 
by  common  knowledge  occur  to  the  mind  of  any  one  of  ordi- 
nary intelligenxje  upon  their  being  used.  Such  meanings  are 
entirely  apart  from  the  broad  or  general  or  the  narrow  and 
particular  ones,  which,  if  necessary,  might  be  attributed 
thereto.  There  is  no  reason  which  we  can  perceive  why 
such  common,  ordinary  meanings  should  not  prevail  in  the 
situation  in  hand.  Certainly  it  is  not  obvious  from  the  law 
that  the  legislature  intended  otherwise.  If  any  different 
meaning  were  in  the  legislative  mind,  it  is  too  much  involved 
in  obscurity  to  warrant  making  search  therefor,  since,  as 
seen,  under  the  statutory  rule  we  should  not  go  that  far.  We 
are  not  to  depart  from  the  plain,  ordinary  sense  unless  it  is 
manifest  that  such  was  the  legislative  purpose. 

Now  it  does  not  seem  best,  in  treating  such  a  simple  prop- 
osition as  the  one  before  us,  to  discuss  it  at  any  great  length 
and  endeavor  to  determine  with  strict  accuracy  just  what 
the  ordinary  meanings  of  the  words  in  question  include.  It 
is  suflScient  for  this  case  that  in  the  opinion  of  the  court 
they  do  not  apply  to  a  farm  building  used  to  house  and  cure 
or  make  ready  for  market  any  agricultural  product.  The 
farmer  must  have  his  granary  in  which  his  crop  of  grain  may 
be  stored,  cleaned,  and  graded  so  as  to  be  suitable  for  market 
He  may  also  have  his  storehouse  for  potatoes,  where  they 
are  sometimes  separated  into  grades  to  improve  their  mar- 
ketable qualities.  He  may  have  his  milkhouse  where  cream 
is  separated  from  the  milk  for  delivery  of  the  former  to  a 
manufacturing  establishment  He  may  also  have  his  stock 
bams  where  cattle  and  other  domestic  animals  are  cared 
for  when  necessary  or  proper  in  order  to  grow  and  prepare 
them  for  market.  No  one,  we  apprehend,  would  think  of 
calling  such  a  structure  one  for  trade  or  manufacture.  A 
tobacco  shed,  where  tobacco  is  cured  and  made  marketable 
as  a  farm  product^  is  in  the  same  class.    The  tobacco  is  not 
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a  completed  farm  product  until  it  is  cured  and  put  in  con- 
dition for  sale.  We  think  it  is  clear  that  any  farm  building 
used  for  the  mere  purpose  of  housing  and  making  ready  for 
market,  as  raw  material  in  its  simplest  form,  the  products 
grown  on  the  farm  is  not  a  building  for  trade  or  manufacture, 
commonly  speaking. 

A  place  of  trade  is  a  place  devoted  to  the  business  of  buy- 
ing and  selling  or  of  plying  some  mechanical  vocation. 
Queen  Ins.  Co.  v.  State,  86  Tex.  250,  263,  24  S.  W.  397; 
U.  S.  V.  Patterson,  65  Fed.  605,  639. 

A  place  of  manufacture  is,  generally  speaking,  one  where 
articles  of  trade  are  created  out  of  raw  material  in  its  sim- 
ple or  some  improved  form.  Evening  Journal  Asso.  v.  State 
Boardj  47  N.  J.  Law,  36.  In  that  case  there  is  quite  a  full 
discussion  of  the  scope  of  the  term  under  consideration. 
The  court  said: 

"The  cardinal  rule  in  the  construction  of  legislative  acts 
is  that  words  in  common  use  are  to  be  taken  in  their  ordinaiy 
signification." 

And  further  said,  referring  with  approval  to  the  decision 
in  Parlcer  v.  Greai  W.  R.  Co.  6  E.  &  B.  77: 

"The  term  ^manufactured  articles'  must  be  understood  in 
its  popular  sense;  that  it  [does]  not  mean  all  articles  pro- 
duced from  the  raw  state  by  msmual  skill  and  labor,  but 
those  articles  only  which  are  made  in  what  are,  in  popular 
language,  called  manufactories.  To  call  a  farmer  who  cul- 
tivates his  land  and  reaps  and  markets  his  crop  a  manufac- 
turer— aa  he  is  in  the  scientific  signification  of  the  term — 
would  do  violence  to  language  in  the  construction  of  a 
statute.  •  .  ." 

That  is  equivalent  to  saying  this:  to  speak  of  a  farm  build- 
ing devoted  to  the  use  of  storing  some  ftirm  products  and 
putting  the  same  in  proper  form  for  market,  as  a  building 
for  the  purpose  of  manufacture,  would  violate  the  common 
understanding  of  mankind.  That  seems  to  be  sound  doc- 
trinei    It  meets  with  our  approval. 
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Nothing  can  be  gained  by  prolonging  the  discussion.  The 
difficulty  in  the  case  so  far  has  grown  out  of  departure  from 
the  conunon,  ordinary  meaning  of  words  and  going  in  search 
of  the  boundaries  to  which  the  meaning  thereof  may  be  rea- 
sonably extended  for  the  purpose  of  solving  manifest  am- 
biguity, where  none  existed  in  fact  The  decision  that  a 
f armer^s  tobacco  shed  is  a  place  of  trade  or  manufacture 
cannot  be  approved. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  instructions  to  enter  judgment  according  to 
the  prayer  of  the  complaint. 


Gooding,  Eespondent^  vs.  Dotlb,  imp.,  Appellant 

Fehruary  th-Fehruary  18^  1908. 

Appeal  and  error:  Appealable  orden:  Striking  out  matter  from  plead- 
ing: Pleading:  Demurrer:  Bcope. 

1.  An  order  striking  out  as  irrelevant  portions  of  an  answer  is  not 

appealable  under  sec.  3069,  Stats.  (1898),  since  it  does  not  de- 
termine the  action  or  prevent  a  judgment  from  which  an  ap- 
peal may  be  taken. 

2.  A  demurrer  must  prevail  or  fall  by  the  face  of  the  pleading  to 

which  it  is  directed,  and  such  pleading  must  be  taken  as  it 
stands  when  the  demurrer  is  interposed,  unless  otherwise  au- 
thorized by  statute. 

3.  After  a  demurrer  is  interposed  the  pleading  demurred  to  cannot 

be  modified  by  motion  and  the  demurrer  then  apply  to  the  face 
of  such  modified  pleading. 

4.  A  demurrer  cannot  be  addressed  to  a  part  only  of  a  defense  al- 

leged. 

5.  After  a  demurrer  to  an  answer  has  been  interposed  the  court 

cannot  examine  the  pleading  challenged  to  ascertain  whether 
portions  of  the  facts  alleged  in  connection  with  the  defense  de- 
murred to,  specifically  eliminated  by  the  demurrer,  are  rele- 
vant and  material  to  the  defense  demurred  to. 

6.  Such  examination  would  make  the  demurrer  the  medium  of 

striking  out  irrelevant  and  redundant  pleading. 

7.  A  demurrer  does  not  reach  irrelevant  and  redundant  matter; 

that  must  be  accomplished  by  a  motion. 
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Appeal  from  orders  of  the  circuit  court  for  Fond  du  Lac 
oounty:  Chesteb  A.  Fowler,  Circuit  Judge.  One  order  re- 
versed; appeal  dismissed  as  to  the  other. 

The  complaint  is  one  by  a  resident  freeholder  and  tax- 
payer of  the  city  of  Fond  du  Lac,  suing  in  his  own  behalf 
and  in  behalf  of -all  others  similarly  situated.  The  action 
is  in  equity  to  restrain  the  oflScers  and  agents  of  the  city 
from  paying  a  claim  presented  by  the  Bulletin  Printing 
Company  under  an  alleged  contract  between  the  city  and 
the  printing  company  for  the  publication  of  the  city  common 
council  proceedings^  upon  the  ground  that  the  contract  is 
wholly  illegal  and  void.  The  defendant,  T.  L.  Doyle,  as 
mayor  of  the  city,  answered  separately,  denying  the  ille- 
gality of  the  contract  and  that  the  payment  of  such  claim 
would  result  in  an  illegal  diversion  of  the  city's  funds.  This 
answer  further  alleges,  in  separate  paragraphs,  in  effect: 
(1)  That  for  many  years  the  city  has  published  the  council 
proceedings  in  some  daily  paper  published  in  the  city,  and 
that  the  common  council  on  September  6,  1905,  directed 
its  clerk  to  advertise  for  bids  for  such  publication ;  (2)  that 
bids  were  received  from  different  papers,  including  the 
Bulletin  Printing  Company;  (3)  that  the  common  council 
directed  that  a  contract  be  made  with  this  company  to  pub- 
lish the  common  council  proceedings  not  required  to  be 
published  by  law;  (4)  that  the  bill  embraced  in  the  com- 
plaint was  for  two  items  of  printing,  $5  for  copies  of  coim- 
cil  proceedings  in  pamphlet  form  for  the  use  of  the  city 
officers,  and  $40.60  for  printing  the  council  proceedings 
under  the  contract  with  the  city;  (5)  that  the  Daily  Bulle- 
tin had  been  published  as  a  daily  paper  in  said  city  since 
January  16,  1905,  and  had  an  extensive  circulation,  and 
one  in  excess  of  the  other  papers  published  in  the  city; 
(6)  that  the  two  printing  companies  other  than  the  Bulletin 
Company,  before  bidding  on  the  city  printing  under  the 
call  for  bids  to  do  the  city  printing  for  the  period  era- 
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braced  in  the  complaint,  had  entered  into  a  conspiracy  to 
cheat  the  city  by  preventing  competition  in  bidding  for 
city  printing,  that  the  plaintiff  aided  in  carrying  ont  such 
conspiracy,  and  that  he  brings  this  action  to  prevent  pay- 
ment of  this  bill  in  furtherance  thereof.  On  June  18,  1906, 
the  plaintiff  made  a  motion  to  strike  out  portions  of  the  alle- 
gations of  the  answer  as  irrelevant  and  redundant,  and  at 
the  same  time  demurred  to  the  parts  of  the  answer  not  cov- 
ered by  this  motion,  upon  the  ground  that  it  appeared  on 
the  face  thereof  that  such  allegations  did  not  state  facts 
sufficient  to  constitute  a  defense.  The  demurrer,  however, 
did  not  cover  any  allegation  which  was  in  effect  a  denial  of 
the  allegations  of  the  complaint.  The  motion  and  the  de- 
murrer were  passed  upon  by  the  court  at  the  same  time,  and 
on  September  6,  1906,  the  court  made  orders  granting  the 
motion  and  sustaining  the  demurrer.  The  defendant  appeals 
from  both  of  these  orders. 

J.  0.  Hardgrove,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  /.  M.  Oooding, 

SiEBECKBE,  J.  The  order  striking  out  as  irrelevant  por^ 
tions  of  the  answer  is  not  appealable  under  sec  3069,  Stats. 
(1898),  because  it  does  not  determine  the  action  or  prevent 
a  judgment  from  which  an  appeal  may  be  taken.  Wiesnumn 
V.  Shamley,  124  Wis.  431,  102  K  W.  932. 

The  demurrer  to  defenses  was  interposed  before  any  por- 
tion of  the  answer  had  been  stricken  out  upon  plaintiff's 
motion.  The  demurrer  seems  to  proceed  upon  the  idea  that 
plaintiff  has  the  right  to  demur  to  defenses  in  the  answer  as 
they  would  stand  after  the  portion  thereof  covered  by  his 
motion  had  been  eliminated  therefrom.  We  do  not  per- 
ceive how  a  demurrer  can  so  disregard  parts  of  defenses 
which  are  in  the  pleading  when  the  demurrer  is  served.  The 
pleading  demurred  to  must  be  taken  as  it  stands  when  the 
Vol.  134—40 
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demurrer  is  interposed,  unless  otherwise  authorized  by  stat- 
ute. From  this  the  conclusion  follows  that  the  demurrer 
must  prevail  or  fall  by  the  face  of  the  pleading  to  which  it 
is  directed.  The  pleading  demurred  to  cannot  be  subse- 
quently modified  by  motion  and  the  demurrer  then  apply  to 
the  face  of  such  modified  pleading.  Columbus  v.  Fountain 
Prairie,  ante,  p.  593,  115  K  W.  111. 

The  plaintiff  demurred  to  specific  paragraphs  and  parts 
of  others  in  the  answer  upon  the  ground  that  it  appears 
upon  the  face  of  such  all^ations  that  they  do  not  state  facts 
sufficient  to  constitute  any  defense.  A  portion  of  the  facts 
alleged  in  connection  with  the  defenses  demurred  to  are 
specifically  eliminated  by  the  demurrer.  This  was  erroneous 
under  the  rule  that  a  demurrer  cannot  be  thus  addressed  to  a 
part  only  of  an  alleged  defense.  McCall  Co.  v.  Stone,  124 
Wis.  672,  102  N.  W.  1053.  Nor  can  we,  under  this  rule, 
examine  the  pleading  challenged  by  demurrer  to  ascertain 
whether  the  portions  eliminated  are  relevant  and  material 
to  the  defenses  demurred  to.  To  do  so  would  make  the  de- 
murrer the  medium  for  striking  out  irrelevant  and  redun- 
dant pleading  and  of  testing  the  sufficiency  of  the  pleading 
to  which  the  demurrer  is  addressed.  The  demurrer  does  not 
reach  the  defect  of  irrelevancy  and  redundancy.  This  must 
be  accomplished  by  a  motion.  Upon  these  considerations  the 
demurrer  cannot  be  entertained,  and  the  sufficiency  of  the 
alleged  defenses  is  not  presented  for  determination. 

By  the  Court. — The  appeal  from  the  order  striking  out 
portions  of  the  answer  is  dismissed,  the  order  sustaining  the 
demurrer  of  the  plaintiff  to  parts  of  defenses  in  the  answer 
is  reversed,  and  the  cause  remanded  with  directions  that  the 
court  enter  an  order  overruling  such  demurrer. 
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DouoLAS;^  Plaintiff  in  error,  vs.  The  Statx^  Defendant  in 

error. 

February  S—Fehruary  18, 1908. 

Battarda:  Proceedings  in  court:  laauea:  Evidence  of  prosecutrix: 
OredihiJity:  Sufficiency:  Questions  for  jury:  Trial:  Instructions 
to  jury:  RemarJcs  of  counsel:  Exceptions:  Appeal  and  error: 
Review:  Harmless  error. 

1.  In  a  bastardy  proceeding  the  testimony  of  the  complaining  wit- 

ness as  to  its  probability  is  not  to  be  tested  by  the  same  rule 
as  if  the  charge  were  rape. 

2.  In  a  bastardy  proceeding  the  paternity  of  the  child  is  the  ma- 

terial fact  to  be  found  by  the  Jury,  and  force  on  the  part  of  the 
accused  and  resistance  on  the  part  of  the  complaining  witness 
are  not  elements  of  the  offense  charged,  are  wholly  immaterial, 
and  are  not  essential  in  making  out  a  case  on  behalf  of  ,the 
'  state. 

3.  In  a  bastardy  proceeding,  whether  the  complaining  witness  used 

the  degree  of  resistance  which  she  testified  she  did  is  material 
only  in  so  far  as  it  affects  the  credibility  of  her  evidence,  and 
such  credibility  is  a  question  for  the  jury. 

4.  In  a  bastardy  proceeding  proof  of  great  intimacy  between  the 

complaining  witness  and  one  H.  is  immaterial  in  the  absence 
of  evidence  sufficient  to  show  criminal  intimacy  between  them 
or  anything  further  than  such  innocent  relations  as  would  ex- 
ist between  young  people  circumstanced  as  detailed  in  the  evi- 
dence. 

5.  In  a  bastardy  proceeding,  where  there  is  ample  evidence  of  the 

Intercourse  between  the  complaining  witness  and  the  defend- 
ant on  the  date  charged  and  of  the  premature  birth  of  a  child 
as  the  result  of  such  intercourse,  the  question  whether  such 
child  was  begotten  by  the  defendant  is  one  for  the  jury. 

6.  In  a  bastardy  proceeding  refusal  to  give  requested  instructions 

to  the  jury,  stated  in  the  opinion,  is  held  to  be  without  preju- 
dicial error. 

7.  On  error  assigned  upon  the  argument  of  counsel  to  the  jury, 

where  no  particular  language  was  called  to  the  attention  of  the 
court  upon  the  error  complained  of,  no  error  sufficient  to  work 
a  reversal  is  shown,  even  if  the  language  could,  under  the  cir- 
cumstances, be  regarded  as  prejudicial. 
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8.  Wbere,  in  a  bastardy  proceeding,  one  issue  was  whether  there 
was  a  premature  birth  of  the  child  of  the  complaining  witness, 
and  the  facts  respecting  a  fall  and  the  medical  testimony  tend- 
ing to  show  that  the  birth  was  premature  were  before  the  Jury, 
It  is  not  prejudicial  error  to  refuse  to  permit  a  witness  to  an- 
swer as  to  whether  the  fall  was  the  probable  cause  of  the  pre- 
mature birth. 

Eeeor  to  review  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

The  plaintiff  in  error  was  arrested  upon  the  charge  of  baa- 
tardy,  held  for  trial,  tried  in  the  circuit  court  for  Sauk 
county,  and  found  guilty.  A  motion  to  set  aside  the  verdict 
and  for  a  new  trial  was  denied,  and  judgment  rendered 
against  him  in  the  usual  form  in  such  cases,  from  which  this 
appeal  was  taken. 

For  the  plaintiff  in  error  there  was  a  brief  by  James  A. 
Stone,  attorney,  and  H.  W.  Barney,  counsel,  and  oral  argu- 
ment by  Mr,  Stone  and  Mr.  J.  A.  Aylward. 

Eor  the  defendant  in  error  there  was  a  brief  by  the  At- 
toi'ney  General  and  A.  C.  Titus,  first  assistant  attorney  gen- 
eral, and  GrotopKorst,  Evans  &  Thomas,  of  counsel,  and 
oral  argument  by  H.  H.  Thomas. 

Kerwin,  J.  1.  The  main  contention  on  the  part  of  the 
plaintiff  in  error  is  that  the  evidence  is  not  sufficient  to 
support  the  verdict.  We  shall  not  discuss  to  any  consider- 
able extent  the  facts  of  the  case.  There  is  evidence  tending  to 
show  that  parties  other  than  the  plaintiff  in  error  and  the 
complaining  witness  were  connected  with  the  transaction 
leading  up  to  the  final  act,  but  we  do  not  deem  it  necessary  to 
bring  such  parties  into  notice  in  the  treatment  of  this  unfor- 
tunate affair.  Nor  shall  we  spend  time  in  a  discussion  of  the 
facts  regarding  the  main  contention  further  than  to  state 
generally  our  conclusions.  The  claim  on  the  part  of  the 
state  is  that  the  child  was  begotten  April  22,  1906,  and 
bom  December  10,  1905,  being  of  premature  birth,  and  that 
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complainant  was  at  the  time  of  the  conception  about  eighteen 
years  of  age.  The  average  period  of  gestation  was  conceded 
to  be  280  days,  and  the  proof  shows  that  the  child  was  bom 
about  232  days  immediately  following  the  date  of  the  al- 
leged wrongful  act.  The  proof  further  tends  to  show  that  the 
birth  was  premature.  The  complainant  testified  positively 
to  the  act  in  question  and  there  are  facts  and  circumstances 
proved  tending  to  corroborate  her  testimony  in  this  regard. 
On  the  other  hand,  the  plaintiff  in  error  positively  denies  the 
illicit  intercourse,  and  there  is  also  evidence  tending  to  cor- 
roborate his  testimony.  So  we  have  a  clear  case  of  con- 
flicting evidence  upon  the  ultimate  facts  in  the  case.  It  is 
strongly  contended,  however,  by  counsel  for  plaintiff  in  error 
that  the  evidence  of  the  complainant  is  incredible  and  un- 
worthy of  belief,  because  of  inconsistencies  in  her  testi- 
mony and  the  improbability  of  her  story.  Many  of  the  cases 
cited  by  appellant  are  cases  of  prosecution  for  rape,  and  it 
is  said  that  the  testimony  of  the  complaining  witness  as  to 
its  probability  should  be  tested  by  the  same  rule  as  if  the 
charge  were  rape.  We  do  not  so  understand  the  law.  In  a 
prosecution  for  rape  the  state  is  bound  to  prove  such  d^ree 
of  force  on  the  part  of  the  accused  and  resistance  on  the  part 
of  the  complainant  as  to  constitute,  in  the  eye  of  the  law,  the 
crime  of  rape.  But  in  the  case  before  us  force  and  resist- 
ance are  not  elements  of  the  offense  charged  and  are  wholly 
immaterial,  and  not  essential  in  making  out  a  case  on  behalf 
of  the  defendant  in  error.  Hence,  whether  the  complainant 
used  that  degree  of  resistance  which  she  testified  she  did  is 
wholly  immaterial,  except  in  so  far  as  it  affects  the  credi- 
bility of  her  evidence ;  and  such  credibility  upon  all  the  evi- 
dence was  clearly  a  question  for  the  jury.  In  a  bastardy 
proceeding  the  paternity  of  the  child  is  the  material  fact  to 
be  found  by  the  jury.  Baker  v.  State,  47  Wis.  Ill,  2  K  W. 
110.  Coimsel  for  plaintiff  in  error  relies  upon  Hofer  v. 
State,  130  Wis.  576,  110  N.  W.  391.    In  this  case  there  was 
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no  evidence  of  sexual  intercourse  between  the  parties,  but 
the  claim  was  made  that  the  court  should  infer  intercourse 
because  of  facta  testified  to  which  were  so  improbable  and 
unreliable  as  to  render  the  testimony  of  the  complainant 
utterly  imworthy  of  belief.  At  page  586  (110  N.  W.  395) 
the  court  said : 

^'The  case  is  peculiar,  in  that  no  one  testified  that  the  act 
of  intercourse  alleged  occurred,  and  no  one  directly  or  in- 
directly corroborated  the  evidence  of  the  girl  as  to  any  in- 
criminating circumstances  happening  at  the  time  of  the  al- 
leged wrongful  act,  and  her  evidence  may  be  regarded  as 
self -destructive." 

A  further  point  is  made  by  ooimsel  for  plaintiff  in  error 
that  there  was  proof  of  great  intimacy  between  complainant 
and  one  H.,  but  there  is  nothing  in  this  evidence  sufficient  to 
show  any  criminal  intimacy  between  them,  or  anything  fur- 
ther than  such  innocent  relations  as  would  exist  between 
young  people  under  the  circumstances  detailed.  Moreover 
H.  was  produced  upon  the  trial  and  placed  on  the  stand  by 
the  state  and  asked  the  question  whether  or  not  he  had  sex- 
ual intercourse  with  the  complainant.  This  question  was 
objected  to  by  counsel  for  plaintiff  in  error,  on  the  ground 
that  no  proof  had  been  offered  on  the  part  of  the  plaintiff 
in  error  of  sexual  intercourse  between  H.  and  complainant, 
whereupon  counsel  for  defendant  in  error  said :  'Well,  with 
that  statement  we  are  satisfied."  But,  without  pursuing 
the  discussion  further,  it  is  sufficient  to  say  that  there  is 
ample  evidence  of  the  intercourse  between  plaintiff  in  error 
and  the  complainant  on  the  date  charged  and  the  premature 
birth  of  a  child  as  the  result  of  such  intercourse.  The  fact 
that  such  child  was  begotten  by  the  plaintiff  in  error  and  the 
question  of  the  sufficiency  of  the  evidence  was  clearly  for 
the  jury ;  therefore  the  court  was  right  in  refusing  to  direct 
a  verdict  for  defendant 

2.  Error  is  assigned  because  of  refusal  of  the  court  to  give 
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infltructions  requested.  The  court  was  asked  to  instruct  that 
there  was  no  dispute  that  the  ordinary  period  of  gestation  is 
280  days  and  that  the  child  begotten  by  plaintiff  in  error  was 
bom  December  10,  1905,  232  days  after  the  alleged  inter- 
course ;  and  also  to  instruct  on  other  details  of  the  evidence, 
explanatory  matters,  and  erroneous  assumptians  of  fact. 
There  was  no  reversible  error  in  the  refusal  to  give  such  in- 
structions. Buel  V.  State,  104  Wis.  182,  151,  80  N.  W.  78 ; 
Wunderlich  v.  Palatine  Ins.  Co.  115  Wis.  509,  92  N.  W. 
264;  BricJcley  v.  Walker,  68  Wis.  563,  32  N.  W.  773. 

3.  Error  is  also  assigned  on  the  argument  of  counsel  for 
the  state  to  the  jury.  But  no  particular  language  was  called 
to  the  attention  of  the  court  upon  the  error  complained  of, 
and  the  record,  therefore,  shows  no  reversible  error  even  if 
the  language  could,  under  any  circumstances,  be  regarded 
prejudicial 

4.  Error  is  assigned  in  the  rejection  of  evidence.  The 
only  error  under  this  head  which  deserves  special  attention 
is  the  ruling  on  the* following  question: 

^'Q.  Now,  as  to  a  fall  or  injury  which  might  be  received 
by  a  fall,  which  is  so  slight  as  not  to  cause  any  bruise  or  dis- 
coloration upon  the  body,  and  a  continuous  but  slight  pain 
in  the  abdominal  regions  occurring  on  Tuesday  and  the  birth 
following  on  Saturday,  what  would  you  say  as  to  such  fall 
being  probably  the  cause  of  a  premature  birth  ?'* 

We  think  an  answer  to  this  question  would  be  as  likely  to 
mislead  as  aid  the  jury  in  the  determination  of  the  ultimate 
fact.  The  question  for  determination  by  the  jury  was,  not 
what  was  the  cause  of  the  premature  birth,  but  whether  or 
not  there  was  in  fact  a  premature  birth.  The  fall  may  or 
may  not  have  been  the  cause  of  the  premature  birth  and  it 
may  not  have  contributed  to  it,  and  what  the  doctor  would 
say  as  to  "such  fall  being  probably  the  cause  of  a  premature 
birtV  could  not,  upon  the  facts  embraced  in  the  question, 
have  much  bearing  upon  the  ultimate  fact  as  to  whether  or 
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not  there  was  a  premature  birth.  All  the  facts  respecting 
the  fall  and  the  medical  testimony  tending  to  show  tiiat  the 
birth  was  premature  were  before  the  jury,  and  we  think  the 
refusal  to  permit  this  question  to  be  answered  was  not  prej- 
udicial error.  After  a  careful  examination  of  the  evidence 
and  the  record  we  are  convinced  that  the  plaintiff  in  error 
had  a  fair  trial  and  that  no  reversible  error  was  committed; 
therefore  the  judgment  must  be  affirmed. 

By  the  Covrt. — The  judgment  of  the  court  below  is  af- 
£nned,  • 


Davis,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

Fel>ruary  S — February  18, 1908. 

Criminal  lato  and  practice:  Indictment  and  information:  Sufflciency: 
Bequirement$:  False  pretenses:  Variance:  Material  error:  Ah 
leaing  previous  conviction:  ''Conviction^  ''Bentencer  Trial: 
Instructions  to  jury:  Evidence:  Weight  and  suffldency:  Venue: 
Judicial  notice:  Statutes:  Construction. 

1.  Under  sec  4669,  Stats.   (1898),  providing  that  when  an  offense 

charged  has  been  created  by  statute,  or  the  punishment  de- 
clared by  statute,  the  information  shall,  after  verdict,  be  held 
sufficient  if  It  describes  the  offense  in  the  words  of  the  statute 
or  in  words  of  substantially  the  same  meaning,  an  information 
charging  the  defendant  with  obtaining  money  by  false  pre- 
tenses is  held  sufficient,  although  it  does  not  allege  that  the 
person  defrauded,  "relying  upon  the  false  pretenses  used  and 
believing  them  to  be  true,"  parted  with  his  money. 

2.  In  an  information  the  words  used  in  the  statutes  to  define  a  pub- 

lic offense  need  not  be  strictly  pursued  In  charging  an  offense 
under  such  statutes,  but  other  words  conveying  the  same  mean- 
ing may  be  used. 
S.  The  provisions  of  sec.  4706,  Stats.  (1898),  authorizing  the  court 
to  disregard  the  variance  between  the  statement  In  the  infor- 
mation and  the  proof  where  the  same  is  not  material  to  the 
case,  apply  on  appeal,  whether  there  is  an  amendment  of  the 
Information  or  not. 
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4.  Under  aec  4737,  Stats.  (1898),  providing  for  a  greater  punish- 
ment because  of  former  offenses  when  "such  sentence  remains 
of  record  and  unreversed,"  an  information,  after  alleging  the 
former  conviction,  alleged  that  "such  corwiction  remains  of  rec- 
ord and  unreversed."  There  was  no  claim  that  the  sentence 
tinder  such  former  conviction  had  been  set  aside.  Held,  under 
sees.  4658,  4659,  Stats.  (1898),  that  there  was  no  prejudicial  er« 
ror,  although  the  mistake  In  the  use  of  the  word  "conviction" 
instead  of  the  word  "sentence"  is  not  approved. 

6.  The  term,  "conviction"  Is  used  in  common  language,  and  some- 
times in  the  statutes,  In  two  different  senses.  In  its  most  com- 
mon use  it  signifies  the  finding  of  the  Jury  that  the  accused  is 
guilty,  but  it  is  frequently  used  as  implying  a  Judgment  and 
sentence  of  the  court  upon  a  verdict  or  confession  of  guilt 

6.  An  information  under  sec.  4737,  Stats.    (1898),  authorizing  a 

greater  punishment  because  of  former  offenses  when  the  ac- 
cused has  been  convicted  and  sentenced  therefor  and  "such  sen- 
tenco  remains  of  record  and  unreversed,"  charging  accused  in 
this  respect  and  that  "such  conviction  remains  of  record  and 
unreversed,"  is  held  to  meet  the  constitutional  requirement  that 
the  accused  shall  enjoy  the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him. 

7.  In  a  prosecution  for  obtaining  money  from  one  J.  W.  by  false 

pretenses,  under  the  evidence,  stated  in  the  opinion,  there  is 
held  to  be  no  fatal  variance  between  the  allegations  of  the  in- 
formation and  the  proof  with  respect  to  the  identification  of 
the  person  by  whom  It  was  claimed  the  defendant  had  been  en- 
gaged to  collect  the  money  secured. 

8.  In  a  criminal  prosecution  for  obtaining  money  by  false  pre- 

tenses, instructions  to  the  Jury  relating  to  reasonable  doubt 
and  the  elements  constituting  the  offense  charged,  stated  in  the 
opinion,  while  not  as  full  and  accurate  as  they  perhaps  might 
be,  are  held  to  fairly  present  the  issuable  facts  to  the  Jury,  and 
not  prejudicial. 

9.  In  a  criminal  prosecution  the  information  alleged  in  the  first 

count  the  offense  and  in  the  second  the  sentence  for  a  similar 
crime,  as  authorized  by  sec.  4737,  Stats.  (1898),  and  the  defend- 
ant requested  and  the  court  refused  an  instruction:  "The  Jury, 
in  arriving  at  their  conclusion  herein,  will  entirely  disregard 
all  evidence  introduced  herein,  whether  oral  or  documentary, 
in  reference  to  the  case  of  ...  in  this  court,  wherein  it  is  al- 
leged [defendant]  was  sentenced  to  the  county  Jail  for  defraud- 
ing the  Schlitz  Hotel  out  of  a  board  bill."  Held,  that  the  word 
"herein"  in  the  requested  instructions  could  not  be  limited  to 
the  first  count,  and  hence  it  was  not  error  to  refuse  it  entirely. 
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the  statutory  rule  applying  which  requires  each  Instrnctioii 
asked  to  be  given  or  refused  In  full  without  change  or  modifi- 
cation. 

10.  While  a  former  sentence  must  be  pleaded  when  relied  upon  to 

subject  the  accused  to  the  heavier  punishment  imposed  by  stat- 
ute on  conviction  of  a  second  offense,  the  Jury  must  determl'^e 
the  fact  as  to  the  former  sentence,  and  the  record  thereof  can- 
not be  considered  In  arriving  at  their  conclusion  upon  the  s^^ 
arate  and  primary  offense  charged  in  the  information. 

11.  Venue,  like  all  other  issuable  facts  in  criminal  cases,  must  be 

proven  beyond  a  reasonable  doubt. 

12.  Courts  from  mere  inspection  of  maps  published  by  state  author- 

ity take  Judicial  notice  of  the  location  of  municipalities  and 
the  territorial  boundaries  of  the  Jurisdiction  of  courts. 

13.  The  supreme  court  takes  Judicial  notice  that  the  village,  now 

city,  of  Waukesha  is  Included  within  the  territorial  boundaries 
Of  the  municipal  court  for  the  eastern  district  of  Waukesha 
county. 

14.  A  statute  is  to  be  interpreted  not  only  by  exact  words,  but  also 

by  Its  apparent  general  purpose. 

Eeeoe  to  review  a  judgment  of  the  municipal  court  for  the 
eastern  district  of  Waukesha  county:  0.  E.  Ahmtn,  Judge. 
A-ffvrmed. 

The  plaintiff  in  error,  who  was  the  defendant  in  the  court 
below,  and  who  will  hereinafter  be  referred  to  as  defendant, 
was  convicted  by  the  municipal  court  for  the  eastern  district 
of  Waukesha  county,  under  sec  4423,  Stats.  (1898),  for 
obtaining  money  from  one  M.  J.  Wolf  by  false  pretenses. 
The  information  charges  in  substance  that  the  defendant  at 
the  time  stated,  at  the  city  of  Waukesha,  in  the  county  of 
Waukesha,  and  in  said  municipal  district,  did  unlawfully, 
knowingly,  and  falsely  pretend  to  M.  J.  Wolf  that  he,  M.  A. 
Davis,  had  been  engaged  by  one  W.  J.  Lemon,  rector  of  St. 
Mathias  Episcopal  Church,  at  said  city  of  Waukesha,  to  so- 
licit, receive,  and  collect  for  advertisements  for  a  churdi 
program  for  said  church,  and  did  then  and  there  solicit 
and  receive  from  said  Wolf  an  advertisement  for  said  pro- 
gram, and  coUect  therefor,  as  the  price  of  said  advertisement, 
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the  sum  of  $1.50,  good'  and  la^vful  money  of  the  United 
States  of  America,  ^T)y  means  of  which  false  pretenses  afore- 
said the  said  H.  A.  Davis  did  then  and  there  unlawfully, 
knowingly,  and  designedly  obtain  from  said  M.  J.  Wolf 
money  of  the  value  of  one  dollar  and  fifty  cents  ($1.50),  good 
and  lawful  money  of  the  United  States  of  America,  of  the 
moneys  of  him,  the  said  M.  J.  Wolf,  with  intent  then  and 
there  to  defraud  him,  the  said  M.  J.  Wolf."  It  then  denies 
that  said  Davis  had  been  engaged  to  solicit,  receive,  or  col- 
lect for  advertisements  for  such  a  program.  The  informa- 
tion then  separately  charges  that  the  defendant  had  been  con- 
victed in  said  municipal  court  of  having  at  the  time  and 
place  stated  unlawfully  obtained  food  and  accommodation  at 
a  certain  hotel  named  without  paying  therefor,  there  being 
no  express  agreement  as  to  credit,  with  intent  to  defraud 
the  proprietor  of  the  hotel;  that  upon  such  conviction  the 
defendant  had  been  duly  sentenced  to  pay  a  fine  and  the 
costs  of  the  prosecution,  and  in  default  of  payment  that  he 
be  imprisoned  in  the  county  jail  for  the  term  stated;  and 
that  such  conviction  remains  of  record  and  unreversed. 

After  a  witness  had  been  sworn  and  before  the  introduc- 
tion of  any  evidence  the  defendant  objected  to  the  introduc- 
tion of  any  evidence  under  the  information  for  the  reason 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  which  objection  was  overruled.  At  the  close  of  the 
testimony  for  the  state  the  defendant  moved  the  court,  upon 
the  record  and  testimony  taken,  to  direct  a  verdict  of  not 
guilty,  which  motion  was  also  overruled.  The  record  of  the 
prior  conviction  was  admitted  in  evidence.  The  defendant 
offered  no  evidence  and  the  judge  gave  the  charge  to  the  jury. 
The  exception  to  the  charge  and  to  the  refusal  of  the  court 
to  give  certain  instructions  as  requested  will  be  referred  to 
in  the  opinion.  The  jury  retired  with  two  forms  of  ver- 
dict, one  to  find  the  defendant  guilty  on  two  counts  in  the 
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infonnatioii,  separately,  and  one  to  find  the  defendant  not 
guilty.  When  the  jury  returned  they  announced  that  they 
had  agreed  on  a  verdict  and  had  apparently  signed  both 
verdicts,  one  of  guilty  and  one  of  not  guilty,  and  the  court 
told  the  jury  that  the  effect  of  their  verdict  was  to  find  the 
defendaut  not  guilty.  Thereupon  the  foreman  annoxmced 
that  such  was  not  their  intention,  and  the  jury  retired  to 
further  consider  a  verdict,  under  objection  of  defendant 
The  jury  returned  thereafter  a  verdict  of  guilty  upon  both 
counts  of  the  information.  The  defendant  made  a  motion 
in  arrest  of  judgment  and  for  a  new  trial,  both  of  which 
were  overruled,  and  the  defendant  was  sentenced  to  the  state 
prison  for  one  year.  The  case  was  brought  to  this  court 
on  a  writ  of  error. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  D.  J.  Herrdock,  and  for  the  defendant  in  error  on 
that  of  the  Attorney  Oeneral  and  J.  E,  Messerschmidt,  assist- 
ant attorney  general, 

Bashford,  J.  The  defendant  was  convicted  in  the  mu- 
nicipal court  for  the  eastern  district  of  Waukesha  county, 
under  sec.  4423,  Stats.  (1898),  for  obtaining  money  under 
false  pretenses,  and  also  of  having  been  convicted  for  a 
former  offense,  subjecting  him  to  the  increased  penalty  im- 
posed by  statute  in  such  cajses,  as  charged  by  the  information. 
The  case  is  brought  here  upon  a  writ  of  error,  and  the  assign- 
ments of  error  that  are  deemed  material  will  be  considered 
in  the  order  presented. 

The  suflSciency  of  the  first  count  of  the  information  is 
challenged  upon  three  grounds,  the  last  of  which  only  need 
be  considered.  The  contention  is  made  that  the  informa- 
tion is  insufficient  because  it  does  not  allege  that  "M.  J. 
Wolf,  relying  upon  the  false  pretenses  used  and  believing 
them  to  be  true,"  parted  with  his  money.  To  support  this 
position  the  learned  counsel  for  defendant  especially  relies 
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upon  State  v.  Green,  7  Wis.  676,  and  State  v.  Kube,  20 
Wis.  217.  The  court  in  State  v.  Green,  in  considering  the 
language  of  the  statute  creating  the  offense  of  obtaining 
money  under  false  pretenses,  strongly  intimates  that  an  in- 
dictment is  not  sufficient  without  an  averment  that  the  party 
defrauded  was  induced  to  part  with  his  property  by  relying 
upon  the  truth  of  the  false  statements.  The  rule  there  sug- 
gested  receives  the  qualified  approval  of  the  court  in  State 
V.  Kuhe,  20  Wis.  217.  State  v.  Green  is  referred  to  i*n 
Steuer  v.  State,  59  Wis.  472,  476,  18  K  W.  433,  as  hold- 
ing "that  in  an  indictment  or  complaint  for  obtaining  goods 
under  false  pretenses  it  is  necessary  to  set  out  the  pretenses 
used,  as  well  as  the  other  facts  which  constitute  the  offense.'^ 
It  is  submitted  that  this  information  did  comply  with  that 
requirement  and  it  conforms  with  precedents  generally  rec- 
ognized. 2  Archbold,  Crim.  Prac.  &  Proc.  1376;  Whart 
Grim.  Law,  239.  But,  conceding  that  State  v.  Green  fully 
supports  the  position  of  defendant's  counsel  and  establishes 
the  strict  rule  of  pleading  which  is  contended  for,  it  cannot 
prevail  as  against  the  procedure  prescribed  in  sec.  4669, 
Stats.  (1898).  That  section  provides  that  when  the  offense 
charged  has  been  created  by  any  statute,  or  the  punishment 
of  such  offense  has  been  declared  by  any  statute,  the  informa- 
tion shall,  after  verdict,  be  held  sufficient  if  it  describes  the 
offense  in  the  words  of  the  statute  or  in  words  of  substan- 
tially the  same  meaning;  "and  words  used  in  the  statutes 
to  define  a  public  offense  need  not  be  strictly  pursued  in 
charging  an  offense  under  such  statutes,  but  other  words  con- 
veying the  same  meaning  may  be  used."  This  statutory 
rule  for  the  construction  of  pleadings  was  enacted  as  sec. 
20,  ch.  137,  Laws  of  1871,  when  provision  was  first  made  for 
trial  of  criminal  offenses  upon  information,  and  after  the  de- 
cisions of  StaJte  V.  Green  and  State  v.  Kuhe,  above  refeirred 
to.  The  defects  of  a  criminal  complaint  were  under  con- 
sideration in  State  ex  rel,  McKay  v,  Curtis,  130  Wis.  357, 
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110  N.  W.  189,  and  the  rule  applicable  here  was  there 
stated.  It  is  said  (130  Wia  365,  110  K  W.  192) :  'T)e- 
fects  or  imperfections  in  matters  of  form  at  any  stage  of 
the  proceedings  which  do  not  tend  to  prejudice  the  defendant 
are  to  be  disregarded,"  citing  sees.  4658,  4659,  Stats.  (1898). 
Sec.  4706  authorizes  tbe  court  to  disregard  the  variance  be- 
tween the  statement  in  the  information  and  the  proof  where 
the  same  is  not  material  to  the  case.  Whether  there  is  an 
amendment  to  this  information  or  not,  the  provisions  of  the 
foregoing  statutes  apply.  We  must  therefore  hold  that  there 
was  no  reversible  error  of  the  court  with  respect  to  this  ruling. 
The  sufficiency  of  the  second  count  is  challenged  upon 
the  ground  that  it  does  not  use  the  language  of  sec  4737, 
Stats.  (1898),  which  provides  for  greater  pimishment  because 
of  former  offenses  when  "such  sentence  remains  of  record  and 
unreversed,"  the  words  of  the  information  being  that  "such 
conviction  remains  of  record  and  unreversed."  The  informa- 
tion does  allege  that  the  defendant  had  been  convicted  and 
sentenced  for  the  former  offense,  and  this  is  supported  by  the 
record  that  was  properly  received  in  evidence.  There  was 
no  claim  that  this  sentence  had  been  set  aside,  and  the  mis- 
take in  the  use  of  the  word  "conviction"  in  the  language 
which  follows,  instead  of  "sentence,"  while  not  to  be  ap- 
proved, cannot  be  held  reversible  error  under  the  statutes 
above  referred  to.  We  do  not  overlook  the  legal  distincti<»i 
between  the  word  "sentence"  and  the  word  "conviction,"  as 
a  conviction  may  stand  and  the  sentence  be  set  aside  and  an- 
other sentence  pronounced.  The  term  "conviction"  is  used 
in  conmion  language,  and  sometimes  in  the  statutes,  in  two 
different  senses.  "In  its  most  common  use  it  signifies  the 
finding  of  the  jury  that  the  person  is  guilty,  but  it  is  fre- 
quently used  as  implying  a  judgment  and  sentence  of  the 
court  upon  a  verdict  or  confession  of  guilt."  Comm.  v. 
Gorham,  99  Mass.  420,  422.    The  term  as  used  in  this  infor- 
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mation  could  not  have  affected  the  defendant^  and  the  ruling 
of  the  court  upon  this  question  is  not  leversible  error.  This 
information  meets  the  constitutional  requirement  that  the 
accused  shall  enjoy  the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him. 

The  contention  is  made  on  behalf  of  the  defendant  that 
there  is  a  fatal  variance  between  the  allegations  of  the  in- 
formation and  the  proof  with  respect  to  the  identification  of 
the  person  by  whom  it  was  claimed  the  defendant  had  been 
engaged  to  collect  money  for  the  church  program.  The  in- 
formation alleges  that  the  defendant  '^ad  been  engaged  by 
one  Eev.  W.  J.  Lemon,  rector  of  St  Mathias  Episcopal 
Church."  The  special  name  of  the  church  was  given  as  part 
of  the  description  of  the  person  of  the  rector.  In  the  testi- 
mony the  rector  was  sometimes  referred  to  as  ^Tather 
Lemon"  and  the  "Reverend  Father  Lemon;"  but  he  was 
sufficiently  identified  as  W.  J.  Lemon,  of  the  Episcopal 
Church,  so  the  variance  consists  in  the  omission  of  "St.  Ma- 
thias" by  the  witness  when  referring  to  the  Episcopal  Church. 
W.  J.  Lemon  himself  testified  that  he  was  "a  clergyman  of 
the  Protestant  Episcopal  Church,  rector  of  the  parish  here, 
in  the  city  of  Waukesha,"  clearly  indicating  that  there  was 
only  one  Episcopal  church  in  tfie  city  and  that  he  was  the 
rector  thereof.  Counsel  for  defendant  cites  in  support  of 
his  contention  the  case  of  Jackson  v.  State,  55  Wis.  689,  13 
2T.  W.  448,  which  was  a  prosecution  for  burglary,  where  the 
breaking  into  the  building  is  the  gist  of  the  offense.  It  was 
held  there  that  it  is  essential  in  charging  the  crime  to  state 
with  reasonable  certainty  the  owner  of  the  building  broken 
open  and  entered,  and  that  the  fact  should  be  proved  as  al- 
leged. The  rule  could  in  strictness  apply  only  to  the  identi- 
fication of  M.  J.  Wolf,  the  person  defrauded,  which  is  not 
here  questioned,  Koetting  v.  State,  88  Wis,  502,  507,  60 
X.  W.  822,  is  also  cited  and  is  equally  wide  of  applicatioQ. 
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There  the  infonnation  charged  that  the  defendant  accepted 
and  received  money  "on  deposit  and  for  safekeeping,"  and 
the  court  held  that  proof  that  money  was  received  on  gen- 
eral deposit  was  insufficient,  upon  the  ground  that  the  de- 
fendant was  charged  with  one  crime  and  convicted  of  an  en- 
tirely different  crima  Two  of  the  five  judges  dissented 
from  the  conclusion  in  that  case.  Here  the  defendant  was 
convicted  of  obtaining  money  by  false  pretenses  from  M.  J. 
Wolf,  and  any  mere  discrepancy  between  the  averments  of 
the  complaint  as  to  immaterial  details  of  statement  constitut- 
ing the  pretenses  cannot  be  treated  as  a  fatal  variance.  This 
view  is  supported  by  the  following  cases,  cited  upon  the  brief 
of  the  attorney  general:  People  v.  Herrick,  13  Wend.  87; 
Moore  v.  State,  20  Tex.  App.  233;  State  v.  Neimeier,  66 
Iowa,  634,  24  N".  W.  247;  State  v.  Knowlton,  11  WasK  512, 
30  Pac.  966;  Coram,  v.  Karpow^U,  167  Pa.  St.  225,  31  Atl. 
572.  In  the  case  last  cited  it  was  held  that  an  indictment 
charging  that  the  defendant  obtained  goods  \mder  the  false 
pretense  that  he  had  money  in  the  Merchants^  !N^ational 
Bank  of  Shenandoah  sustained  the  proof  that  he  said  the 
money  was  in  the  Merchants'  Bank  of  Shenandoah,  where 
the  eddence  showed  that  the  only  Merchants*  Bank  in  the 
place  was  the  National  Bank. 

Parts  of  the  charge  given  to  the  jury  relating  to  reasonable 
doubt  and  the  elements  constituting  the  offense  are  sharply 
criticised  by  counsel  for  the  defendant,  and  while  the  state- 
ments respecting  these  matters  are  not  as  full  and  accurate 
as  they  perhaps  should  be,  yet  they  fairly  present  the  issu- 
able facts  to  the  jury,  and  they  do  not,  therefore,  constitute 
reversible  error.  It  would  serve  no  useful  purpose  to  review 
these  assignments  at  length. 

Error  is  assigned  upon  the  refusal  of  the  court  to  give  cer- 
tain instructions  requested  on  behalf  of  the  defendant,  one  of 
which,  not  being  covered  by  the  general  charge,  merits  special 
consideration,  as  the  question  in  a  different  form  may  arise 
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in  subsequent  cases.     The  instruction  requested  and  re- 
fused was  as  follows: 

"That  the  jury,  in  arriving  at  their  conclusion  herein, 
•will  entirely  disregard  all  evidence  introduced  herein, 
■whether  oral  or  documentary,  in  reference  to  the  case  of 
State  of  Wisconsin  v,  H.  A.  Davis,  in  this  court,  wherein 
it  is  alleged  he  was  sentenced  to  the  county  jail  for  sixty 
days  for  defrauding  the  Schlitz  Hotel  out  of  a  board  bill.^^ 

The  vice  of  the  instruction  is  that  it  is  not  limited  to  liie 
first  count  of  the  information.  Upon  the  second  count  it 
was  necessary  for  the  jury  to  consider  this  evidence^  If  the 
word  'Tierein"  could  be  held  to  limit  the  requested  instruc- 
tion to  the  first  count,  then  the  refusal  to  give  the  same  was 
error.  This  court  holds  that  it  could  not  be  so  limited,  and, 
as  the  instruction  could  not  be  given  as  requested,  there  was 
no  error  in  refusing  it  entirely.  The  statutory  rule  applies 
which  requires  each  instruction  asked  by  counsel  to  be  given, 
without  change  or  modification,  the  same  as  asked  or  refused 
in  full.  Sec  2853,  Stats.  (1898).  This  court  held  in  Paetz 
V.  State,  129  Wis.  174,  107  K  W.  1090,  that  a  former  sen- 
tence  must  be  pleaded  when  relied  upon  to  subject  the  ac- 
cused to  the  heavier  punishment  imposed  by  statute  in  case 
of  a  second  conviction.  While  the  jury  must  determine  the 
fact  as  to  the  former  conviction,  the  record  thereof  cannot 
be  considered  in  arriving  at  their  conclusion  upon  the  sepa- 
rate and  primary  offense  charged  in  the  information.  In 
criminal  prosecutions  evidence  against  the  accused  should 
be  confined  to  the  very  offense  charged,  and  neither  general 
bad  character  nor  commission  of  other  specific  disconnected 
acts,  whether  criminal  or  merely  meretricious,  can  be  proved 
against  him,  except  where  so  connected  with  the  offense 
charged  that  their  commission  directly  tends  to  prove  some 
element  of  the  alleged  offense.  Paulson  v.  State,  118  Wis. 
89,  94  K  W.  771. 

The  contention  is  made  that  there  is  no  proof  that  the 
Vol.  134  —  41 
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crime  was  oommitted  in  the  city  of  Waukesha,  and  oonse- 
quently  the  prosecution  must  fail  It  is  unquestionably  the 
rule  that  venue^  like  all  other  issuable  facts  in  criminal  cases,. 
must  be  proven  beyond  a  reasonable  doubt  It  conclusively 
appears  that  the  crime  was  committed  in  the  county  of  Wau- 
kesha, and  there  is  proof  to  show  that  it  was  committed  in 
the  city  of  Waukesha,  and  in  the  eastern  municipal  district 
of  Waukesha  county.  Mr.  Wolf,  the  party  defrauded,  tes- 
tified that  he  resided  in  Waukesha ;  that  he  was  in  the  back 
yard,  back  of  the  Schlitz  Hotel,  where  the  cooler  is;  that  it 
was  off  Main  street;  that  defendant  said  he  was  soliciting 
advertising  for  the  Episcopal  Church  over  there,  indicating 
its  location.  The  Episcopal  Church  was  located,  by  other 
testimony,  as  in  the  city  of  Waukesha*  Witness  Anderson, 
who  was  present  when  the  money  was  obtained,  testified  in 
substance  that  he  was  in  Waukesha,  working  for  Mr.  Wolf, 
at  the  time,  and  gave  a  similar  description  of  the  place.  This 
testimony  would,  we  think,  bring  the  case  within  the  rule  of 
Kraimer  v.  State,  117  Wis.  350,  93  N.  W.  1097;  Grabowshi 
V.  State,  126  Wis.  447, 105  K  W.  805 ;  and  Duncan  v.  Stale, 
29  Fla.  439,  10  South.  815.  In  proving  the  former  convic- 
tion the  record  was  offered  in  evidence  showing  that  the 
defendant  pleaded  guilty  to  the  complaint  whidi  chaiged  him 
with  obtaining  food  and  accommodations  at  the  Schlitz  Hotel 
in  the  city  of  Waukesha,  which  may  he  considered  as  further 
identifying  the  location,  if  it  had  not  been  already  suffi- 
ciently established. 

In  discussing  the  failure  of  proof  to  establish  the  venue, 
counsel  for  defendant  refers  to  the  act  creating  the  municipal 
court  for  the  eastern  district  of  Waukesha  county  (ch.  22, 
Laws  of  1895),  and  names  the  towns  embraced  therein,  and 
further  states  that  the  city  of  Waukesha  is  not  therein  men- 
tioned. It  is  true  that  the  act  does  not  specifically  name 
the  city  or  village  of  Waukesha  as  included  in  said  district; 
but,  as  stated  in  the  preamble,  this  was  "An  act  to  establish 
A  municipal  court  at  the  village  of  Waukesha  for  the  eastern 
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mTmicipal  difltrict  of  the  ooimty  of  Waukeaha."  The  tovm 
of  Waukeaha  is  included  by  name  as  well  as  the  town  of  Pe- 
wankee  on  the  north,  and  the  court  will  take  judicial  notice  of 
the  fact  that  the  village  (now  the  city)  of  Waukesha  is  em- 
braced within  the  boundaries  of  said  district  Ch.  361, 
Laws  of  1852,  creates  the  village  of  Waukesha  out  of  terri- 
toiy  which  by  government  description  is  shown  to  be  within 
the  boundaries  of  the  town,  and  there  is  nothing  in  the 
record  to  show  any  change  in  the  boimdaries  of  the  city.  It 
is  apparent  from  a  mere  inspection  of  maps  published  by 
state  authority,  and  of  which  the  court  will  take  judicial  no- 
tice, that  the  city  of  Waukesha  is  within  the  eastern  munici- 
pal district  of  Waukesha  county.  The  act  creating  this 
municipal  court  plainly  manifests  the  legislative  intent  to 
include  therein  the  village  of  Waukesha.  It  states  that  the 
court  shall  be  held  in  the  village  of  Waukesha.  The  munici- 
pal judge  is  vested  with  "the  jurisdiction  of  all  prosecur 
tions  for  breach  of  any  ordinance  of  all  cities  or  villages 
now  or  which  may  hereafter  be  incorporated  in  said  terri- 
tory;'' also  with  "all  the  powers  and  jurisdiction  hereto- 
fore vested  in  the  village  justices  of  the  village  of  Wauke- 
sha," etc.  The  terms  of  the  court  are  to  be  held  in  said 
village,  and  it  is  required  to  pay  one  fourth  the  salary  of  the 
judge,  and  one  fourth  the  costs  collected  in  civil  cases  is  to 
be  paid  into  the  village  treasury.  The  court  must  therefore 
hold  that  the  village  of  Waukesha,  now  the  city,  was  included 
within  the  territorial  limits  of  the  municipal  court  for  the 
eastern  district  of  Waukesha  county,  and  that  it  must  take  ju- 
dicial notice  of  the  fact.  "A  statute  is  to  be  interpreted,  not 
only  by  its  exact  words,  but  also  by  its  apparent  general  pur- 
pose.'' State  ex  rel.  Princeton  v.  Maik,  113  Wis.  239,  246, 
89  N.  W.  183.  As  stated  in  Hartford  v.  N.  P.  R.  Co.  91 
Wis.  374,  377,  64  K  W.  1033: 

"The  true  rule  is  to  look  at  the  whole  and  every  part  of 
the  statute,  and  the  apparent  intent  derived  from  the  whole, 
to  tlie  subject  matter,  to  the  effect  and  consequences,  4o  the 
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reason  and  spirit  of  the  law,  and  thns  to  ascertain  the  true 
meaning  of  the  legislature,  though  the  meaning  so  ascer- 
tained conflict  with  the  literal  sense  of  the  words ;  the  sole 
object  being  to  discover  and  give  effect  to  the  intention  of  its 
framers." 

From  a  careful  consideration  of  the  many  abjections 
raised  to  the  regularity  and  validity  of  the  proceedings  upon 
this  record  the  court  concludes  there  is  no  reversible  error 
and  that  the  judgment  must  be  affirmed. 

By  the  Court. — ^The  judgment  is  affirmedi 


HowABD,  Respondent,  vs.  Bbij)ewviixb  Lumbbb  Compaist, 

Appellant 

February  4 — February  18, 1908. 

Appeal  and  error:  Review:  Second  appeal:  Law  of  tlie  case:  Trial: 
Special  verdict:  Distinct  issues  submitted  in  the  disjunctive: 
Duplicity:  Prejudicial  error:  Evidence  at  former  trial,  how 
proved:  Bill  of  exceptions:  Submission  of  issues  to  jury:  Proxir 
m^te  cause:  Excessive  verdict:  Review:  Necessity  of  motion 
for  new  trial. 

1.  In  case  of  tlie  reversal  of  a  Judgment  on  appeal,  a  new  trial,  a 

second  Judgment,  and  an  appeal  therefrom,  the  former  decision 
is  to  be  regarded  as  the  law  of  the  case  and  conclusive  in  dis- 
posing of  the  second  appeal  as  to  all  questions  common  to  both 
appeals,  raised  under  the  same  circumstances  as  before. 

2.  Two  distinct  issues  of  fact  should  not  be  embodied  in  one  ques- 

tion of  a  special  verdict.  If  they  are  so  embodied  and  are  ex- 
pressed in  the  disjunctive,  and  the  error  Is  not  rendered  harm- 
less by  instructions  or  something  in  the  record,  the  defect  is 
fatally  prejudicial. 
8.  When  two  propositions  of  fact  are  embodied  in  the  disjunctive 
in  a  question  of  a  special  verdict,  and  there  is  no  evidence  as 
to  one  of  them,  and  the  Jury  are  expressly,  or  in  effect,  in- 
structed to  answer  only  as  they  shall  find  respecting  the  other 
proposition,  the  duplicity  is  harmless. 
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4.  In  case  of  a  first  and  second  trial  of  an  action,  there  being  a  bill 

of  exceptions  duly  settled  and  made  a  part  of  the  record  con- 
taining the  evidence  given  on  the  former  and  sufficient  ground 
being  shown  upon  the  latter  for  reproducing  the  evidence  of 
any  witness  given  on  the  first,  that  may  be  done  by  reading 
from  such  bill,  though,  if  it  is  not  certified  to  contain  all  the 
evidence,  the  rest  thereof  may  be  shown  by  any  competent 
proo!,  such  as  a  certified  transcript  of  the  court  reporter's  min- 
utes. 

5.  All  elements  of  proximate  cause  may  be  submitted  to  the  Jury 

as  involved  in  a  single  issue  of  fact 

6.  The  objection  that  a  verdict  is  excessive  cannot  be  raised  on  ap- 

peal in  the  absence  of  a  bill  of  exceptions  showing  that  a  mo- 
tion was  made  for  a  new  trial  on  that  ground.  A  motion  to 
set  aside  the  verdict  as  contrary  to  the  evidience  and  for  a  new 
trial  does  not  raise  the  question  of  excessiveness  of  the  verdict. 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Busk 
county:  John  K.  Paeish,  Circuit  Judge.    Affirmed. 

Action  to  recover  compensation  for  personal  injuries 
claimed  to  have  been  caused  by  negligence  on  the  part  of  the 
defendant. 

This  is  a  second  appeal.  The  judgment  rendered  on  the 
first  trial  was  reversed  by  this  court  and  a  new  trial  awarded, 
as  will  be  found  by  reference  to  129  Wis,  98,  108  K  W.  48. 
The  issues  tried  and  the  general  characteristics  of  the  case 
were  substantially  the  same  on  the  second  trial  as  on  the 
first.  Therefore  for  a  statement  of  details,  reference  is  now 
made  to  the  former  decision. 

The  claim  of  the  plaintiff  was  that,  through  a  hole  in  the 
main  fioor  of  defendant's  mill,  which  it  negligently  per- 
mitted to  exist,  nearly  over  the  place  on  the  floor  below  where 
he,  as  one  of  its  employees,  was  required  to  be  in  the  per- 
formance of  his  duties  on  the  occasion  in  question,  a  piece 
of  wood  unexpectedly  dropped  striking  him  on  the  right  hand, 
causing  him  to  make  such  a  movement  that  it  was  caught 
between  a  belt  and  a  rapidly  revolving  pulley,  whereby  his 
arm  and  shoulder  were  broken,  causing  him  great  pain  and 


Digitized  by 


Google 


646         SUPEEME  COURT  OF  WISCONSIN.      [Feb. 
Howard  v.  Beldenville  Lamber  Co.  134  Wis.  644. 

permanent  disablement  He  was  thirty-one  years  of  age 
when  he  was  injured.  The  jury  found  substantially  as  fol- 
lows: 

1.  There  was  a  hole  in  the  mill  floor  as  alleged  in  the 
complaint. 

2.  Defendant  knew  of  the  existence  of  sudi  hole  a  suffi- 
cient length  of  time  before  plaintiff  was  injured  to  have  rem- 
edied the  defect  by  the  exercise  of  ordinary  care. 

3.  The  hole  had  existed  a  sufficient  length,  of  time  before 
the  accident  that  defendant  ought^  in  the  exercise  of  ordinaiy 
care,  to  have  known  thereof. 

4.  The  existence  of  the  hole  in  the  floor,  under  the  circum- 
stances, was  the  proximate  cause  of  the  plaintiff's  injuries. 

6.  Plaintiff  did  not  know,  nor  should  he  have  known,  of 
the  existence  of  the  hole  and  that  an  injury  might  thereby 
result  to  him. 

6.  It  will  take  $9,900  to  compensate  plaintiff  for  his  in- 
juries. 

Judgment  was  rendered  accordingly,  exceptions  being 
duly  preserved  during  the  trial  and  subsequent  thereto  to 
raise  the  questions  for  decision  discussed  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  L.  E.  McGiU  and 
Morton  Barrows,  and  oral  argument  by  Mr.  Barrows. 

For  the  respondent  there  was  a  brief  by  SamAiel  A.  Ander- 
son and  W.  H.  Stafford,  and  oral  argument  by  Mr.  Anderson, 

Marshall,  J.  Did  the  court  err  in  refusing  to  direct  a 
verdict  in  favor  of  the  defendant,  due  motion  therefor  hav- 
ing been  made? 

That  is  the  flrst  proposition  submitted  for  consideration. 
In  support  thereof  the  following  minor  propositions  are  sug- 
gested : 

1.  There  was  not  sufficient  evidence  to  warrant  the  jury 
in  finding  that  there  was  a  hole  in  the  mill  floor  as  daimed. 

2.  If  there  were  such  a  hole,  there  was  not  sufficient  evi- 
dence to  warrant  the  jury  in  finding  that  the  defendant  ought 
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reasonably  to  have  anticipated  that  an  injury  might  result 
therefrom  to  any  of  its  servants  vrorking  on  the  floor  below. 

3.  There  was  not  sufficient  evidence  to  warrant  the  jury 
in  finding  that  plaintiff's  injury  was  caused  by  a  piece  of 
wood  falling  through  the  hole  and  striking  his  hand,  causing 
it  to  go  between  the  belt  and  the  revolving  pulley. 

It  is  a  sufficient  answer  to  all  such  propositions  that  the 
evidence,  as  is  confessed  by  appellant's  counsel,  was  sub- 
stantially the  same  on  the  last  trial  as  on  the  first,  the  only 
difference  being  that  appellant  produced  more  evidence  of 
the  same  character  as  before  in  opposition  to  that  of  respond- 
ent, and  it  was  held  on  the  appeal  from  the?  first  judgment 
that  there  was  sufficient  evidence  to  carry  the  question  of  the 
existence  of  the  hole  and  actionable  negligence  on  the  part  of 
the  defendant  in  respect  thereto,  to  the  jury.  The  former 
decision,  under  the  circumstances,  is  the  law  of  the  case  which 
must  govern  on  this  appeal.  Collins  v.  Jcmesville,  111  Wis. 
348,  87  K  W.  241,  1087;  Bill  v.  Am.  8.  Co.  112  Wis.  627, 
88  K  W.  642 ;  Rueping  v.  C.  &  N.  W.  R.  Co.  123  Wis.  319, 
101  N.  W.  710.  Perhaps  cumulative  evidence  might  be  in 
such  amount  as  to  take  a  case  out  of  that  rule,  but  it  is  con- 
sidered that  such  is  not  the  case  here.  Five  witnesses  testi- 
fied to  having  heard  respondent  say  he  did  not  know  how  he 
was  injured.  Four  testified  likewise  on  the  first  trial.  Two 
witnesses,  who  did  not  agree  with  each  other,  testified  to 
respondent  having  made  statements  to  them  severally  as  to 
how  his  injury  occurred,  which  were  inconsistent  with  his 
story  at  the  trial,  while  one  gave  like  testimony  before.  No 
more  need  be  said  on  this  branch  of  the  case.  It  was  argued 
at  great  length  by  counsel  for  the  appellant,  but  because  of 
the  rule  of  law  to  which  we  have  referred  it  is  useless  to  go 
over  the  ground  in  this  opinion.  We  are  not  permitted  to 
consider  the  matter  as  an  original  proposition.  The  former 
decision  must  be  regarded  as  having  set  the  question  entirely 
at  rest. 

The  court  permitted  to  be  read  in  evidence  the  testimony 
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given  by  Herman  T.  Hanson  on  the  former  trial,  as  pre- 
served in  the  bill  of  exceptions,  a  proper  case  having  been 
made  for  reproducing  such  witness's  evidence.  Error  is  as- 
signed upon  the  ground  that  the  reporter's  certified  tran- 
script of  the  evidence  formerly  given  was  the  best  evidence 
thereof.  It  is  the  opinion  of  the  court  that  the  question  thus 
raised  is  ruled  in  respondent's  favor  by  WiZson  v.  Noonan, 
36  Wis.  321,  and  Hill  v.  Am.  S.  Co.,  supra,  regardless  of 
what  has  been  decided  in  any  other  jurisdiction. 

In  the  first  case  cited  it  was  held  that  a  bill  of  exceptions 
purporting  to  contain  all  of  the  evidence  given  at  the  trial  of 
a  cause  is  competent  and  the  best  proof  of  what  the  witness 
then  testified  to,  and  may  be  read  as  such  upon  there  being 
a  proper  occasion  at  a  subsequent  trial  for  its  reproduction. 

In  the  second  case  cited  it  was  claimed,  as  here,  that  the 
best  evidence  of  what  a  witness  testified  to  on  one  trial,  in 
case  of  its  being  proper  to  show  the  same  upon  a  subsequent 
trial,  is  the  transcript  made  and  certified  by  the  official  re- 
porter, especially  since  such  certified  transcript  is  made  evi- 
dence by  sec.  4141,  Stats.  (1898).  The  court,  however,  ad- 
hered to  the  former  ruling  notwithstanding  the  passage  of 
the  statute  in  the  meantime,  saying  that  the  reporter's  cer- 
tified transcript  is  of  itself  of  "no  higher  grade  of  eviden<» 
than  the  testimony  of  the  reporter,  or  any  other  witness  who 
was  present  upon  the  former  trial,  as  to  what  transpired." 

True,  the  record  here  does  not  affirmatively  show  that  the 
bill  read  from  contained  all  of  Hanson's  former  evidence, 
though  since  it  was  concerning  a  vital  point  in  the  case  and 
no  objection  was  made  on  that  precise  ground,  presumably 
it  did.  But  in  any  event  it  was  competent  to  reproduce  the 
evidence  as  contained  in  the  bill,  subject  to  the  right  of  ap- 
pellant to  show  by  competent  proof  that  the  witness  gave 
other  evidence,  and  what  it  was. 

We  do  not  overlook  the  fact  that  the  particular  oocaaion  for 
reading  from  the  bill  of  exceptions  was  different  from  the 
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occasion  in  eithei^  of  the  other  cases  cited.  That  does  not 
seem  to  be  important  Such  cases  lay  down  as  a  general 
principle,  that  when  upon  one  trial  of  a  case  it  is  competent 
to  produce  the  evidence  of  a  witness  who  testified  upon  a 
previous  trial,  it  may  be  done  by  reading  from  a  bill  of  ex- 
ceptions containing  such  evidence. 

Our  attention  is  called  to  a  number  of  cases  supposed  by 
counsel  for  the  appellant  to  be  somewhat  in  conflict  with  the 
rule  above  stated.  We  shall  not  refer  to  them  in  detail.  In 
the  main  they  are  not  in  conflict  with  the  rule  of  this  court. 

Coimsel  refers  us  to  Wigmore  on  Evidence,  vol.  3,  p.  2067. 
The  author's  general  conclusion,  which  is  supported  by  a 
large  number  of  cases  cited  in  note  2  at  page  2068,  is  in 
harmony  with  the  rule  of  this  court     He  said : 

"From  the  point  of  view  of  practical  safety,  the  question  is 
a  difficult  one  to  settle  by  a  general  rule,  and  must  depend 
much  on  the  local  professional  methods.  But  it  seems  clear, 
so  far  as  principle  is  concerned,  that  where  the  parties  to 
the  later  trial  are  (as  in  the  usual  case)  the  same  in  in- 
terest, the  signing  of  the  bill  in  the  first  trial  is  an  admission 
of  the  correctness  of  its  statements,  and  the  objection  that 
the  admission  was  intended  for  that  trial  only  •  •  •  may 
affect  its  weight  but  not  its  admissibility;  while,  as  against 
one  not  a  party  to  the  former  trial,  the  bill  involves  no 
admission  of  his,  and  is  furthermore  not  available  as  an 
official  statement  of  the  judge.  The  majority  of  courts,  on 
one  ground  or  another,  receive  the  biU  to  prove  the  tenor 
of  the  former  testimony." 

Among  the  cases  mentioned  are  the  following  which  sup- 
port the  text:  Jaccard  v.  Anderson,  37  Mo.  91,  96 ;  Louisville 
W.  Co.  V.  Upton,  36  S.  W.  520,  18  Ky.  Law  Eep.  326;  Co- 
lumbus  V.  Ogletree,  102  Ga.  293,  29  S.  E.  749 ;  Owen  v, 
PalmovT,  111  Ga*  885,  36  S.  E.  969 ;  Kean  v.  Comm.  10 
Bush,  190 ;  Reynolds  v.  Powers,  96  Ky,  481,  29  S.  W.  299. 
In  Kean  v.  Comnu,  supra,  the  court  said :  "The  evidence  in 
a  bill  of  exceptions  may  be  read  (when  the  witness  is  dead) 
in  a  civil  action  where  a  retrial  has  been  ordered.  •  •  ." 
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In  LovisvUle  W.  Co.  d.  Upton,  supra,  the  situation  was 
precisely  the  same  as  in  this  case.  The  decision  of  the  oonrt 
is  stated  in  the  syllabus  thus: 

"The  court  may  permit  the  testimony  of  a  witness,  given 
on  a  former  trial,  to  be  read  from  the  bill  of  exceptions,  made 
part  of  the  record  of  the  case,  where  the  witness  is  absent 
from  the  state."    86  S.  W.  520. 

While  we  must  recognize  that  there  are  authorities  in  con- 
flict with  the  foregoing,  the  rule  in  this  state  must  be  re- 
garded as  settled,  as  we  have  indicated. 

The  court  submitted  to  the  jury  this  question:  ".  .  . 
Did  plaintiff  know,  or  should  he  have  known,  that  said  hole 
was  in  said  floor,  and  that  an  injury  might  thereby  result  to 
himP 

In  respect  to  such  question  this  instruction  was  given: 

"You  cannot  answer  this  question  by  ^Tes^  unless  you  find 
that  there  was  a  hole  in  said  floor  as  alleged,  nor  unless  the 
plaintiff  ought  to  have  known,  by  the  exercise  of  ordinary 
care,  of  the  fact,  nor  unless  he  would  have  known,  by  the 
exercise  of  ordinary  care,  that  an  injury  might  result  to 
him  thereby.*' 

The  form  of  the  question  is  not  complained  of,  though  in 
the  absence  of  anything  in  the  record  relieving  it  from  its 
harmful  character  it  would  be  subject  to  condemnation  as 
prejudicially  double,  in  that  it  joined  in  the  disjunctive  the 
proposition  as  to  actual  knowledge  and  the  one  as  to  construct- 
ive knowledge.  Lowe  v.  Bing,  123  Wis.  370,  101  N.  W. 
698;  Muell&r  v.  N.  W.  Iron  Co.  125  Wis.  826,  104  N.  W. 
67 ;  Du  Cote  v.  Brighton,  133  Wis.  628,  114  K  W.  103. 

In  the  last  case  referred  to  the  question  condemned  was 
substantially  like  the  one  here.    It  was  worded  thus : 

"Did  the  highway  officers  of  the  defendant  town  know,  or 
in  the  exercise  of  ordinary  care  and  diligence  in  the  dis- 
charge of  their  duties  ought  they  to  have  known,  that  the 
highway  was  so  insufficient  and  out  of  repair  a  sufficient 
length  of  time  before  the  accident  to  have  repaired  the  same, 
in  the  exercise  of  ordinary  diligence  ?" 
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It  was  said  a  general  answer  to  suoh  a  qnestiom  leases  ihe 
court  unable  to  determine  whether  the  jury  united  in  their 
condusions  as  to  any  one  of  the  distinct  propositionsu 

The  duplicity  in  the  question  seems  to  be  waived  in  this 
case^  counsel  saying;  ''Had  the  learned  trial  judge  submitted 
this  question  (No.  5)  to  the  jury  without  comment,  no  prej- 
udice to  defendant  would  have  occurred."  The  question  it- 
self, as  f ramedy  contained  an  exact  oondeiDsed  statement  of 
the  law. 

Error  is  assigned  because  the  court  gave  the  quoted  in- 
struction, in  that  the  proposition  in  the  question  as  to  actual 
knowledge  was  thereby  eliminated.  Coimsel  suggest  that 
the  proposition  as  to  whether  the  respondent  had  actual 
knowledge  of  the  hole  should  have  been  primarily  passed 
upon  by  the  jury.  The  difficulty  with  that  position  is, 
there  was  no  evidence  in  the  case  that  respondent  had  actual 
knowledge  of  the  existence  of  the  hole.  The  case  in  respect  to 
contributory  negligence  rested  wholly  on  the  element  of  con- 
structive knowledge  on  respondent's  part  Therefore,  the 
court  did  not  err  in  restricting  the  jury's  consideration  of 
the  question  as  was  done.  Moreover,  such  restriction  ren- 
dered the  double  character  of  the  question  harmless.  So  the 
instruction  not  only  was  not  erroneous  but  it  cured  what 
might  otherwise  have  been  a  very  troublesome  defect  The 
better  way,  and  the  really  only  safe  one,  is  not  to  submit  a 
double  question  at  all,  especially  one  containing  two  material 
matters  in  the  disjimctive.  The  latter  without  careful  in- 
structions, or  something  in  the  record  rendering  the  duplicity 
harmless,  is  pretty  sure  to  be  fatal  to  a  recovery. 

Further  error  is  assigned  because  the  court  did  not  submit 
by  a  question,  covering  singly  and  specially  the  element  of 
proximate  cause,  as  to  whether  the  defendant,  in  the  exer^ 
cise  of  ordinary  care,  should  have  known  that  some  one  of 
its  servants  was  liable  to  be  injured  by  reason  of  the  existence 
of  the  hole  in  the  floor.    That  is  ruled  in  respondent's  favor 
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by  Deisenrieter  v.  Kraus-Merkel  M.  Co.  92  Wis.  164,  66 
N.  W.  112,  and  subsequent  cases,  holding  that  it  is  proper 
to  submit  all  of  the  elements  of  proximate  cause  in  one  ques- 
tion as  constituting  a  single  proposition,  as  was  done  in  this 
case. 

The  only  other  complaint  made  is  that  the  verdict  was  ex- 
cessiva  Respondent's  counsel  answered  that  by  calling  at- 
tention to  the  fact  that  in  the  motion  for  a  new  trial  exceas- 
iveness  of  the  verdict  was  not  assigned  as  a  ground  therefor. 
Appellant's  counsel  replied  that  such  ground  is  included  in 
the  one  that  the  verdict  is  contrary  to  the  evidence.  The 
practice  in  respect  to  the  matter  is  in  harmony  with  the 
statute,  sec  2878,  Stats.  (1898),  mentioning  the  grounds 
upon  which  a  verdict  may  be  set  aside  on  motion  made  on 
the  court's  minutes  and  a  new  trial  be  granted*  The  language 
of  the  section  specifies  three  grounds,  viz.:  First,  that  the 
verdict  is  contrary  to  law;  second^  that  it  is  contrary  to  evi- 
dence ;  third,  that  the  damages  are  excessive  or  inadequate. 
Thus  it  will  be  seen,  excessiveness  of  a  verdict  is  made  a  dis- 
tinct ground  for  setting  the  same  aside  and  granting  a  new 
triaL  The  precise  question  before  us  was  last  passed  upon 
by  this  court  in  CoUins  v.  JanesvOle,  99  Wis.  464,  466,  75 
!Nr.  W.  88.    This  language  was  there  used: 

"With  no  certificate  that  the  bill  of  exceptions  contains 
all  the  evidence,  and  no  motion  for  a  new  trial  on  that 
ground  (the  one  that  the  verdict  was  excessive),  we  are  not 
at  liberty  to  determine  the  question.*' 

That  is  in  harmony  with  decisions  elsewhere.  The  gen- 
eral rule,  especially  where  a  statute  such  as  ours  exists,  is  that 
a  motion  to  set  aside  a  verdict  and  for  a  new  trial  must  spec- 
ify the  grounds,  at  least  as  specifically  as  they  are  mentioned 
in  the  statute,  and  that  a  specification  that  the  verdict  is  con- 
trary to  the  evidence  does  not  raise  the  question  that  the 
damages  are  excessive.  FramJe  v.  Kessler;  30  Ind.  8 ;  Cook  v. 
Clary,  48  Ma  App.  166;  Star  Brewery  v.  Croake,  57  HL 
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App.  287 ;  Beavers  v.  Mo.  Pac.  E.  Co.  47  Neb.  761,  66  IT.  W. 
821. 

The  decisions  in  this  state  on  the  question  tinder  discussion 
are  uniform  and  decisive.  Nisbet  v.  QUI,  38  Wis.  667; 
Sloteman  v.  Thomas  <t  W.  Mfg.  Co.  69  Wis.  499,  34  K  W. 
225 ;  Collins  v.  Janesville,  supra;  Williams  v.  Williams,  102 
Wis.  246,  78  K  W.  419.  The  matter  was  very  fully  covered 
in  Sloteman  v.  Thomas  &  W.  Mfg.  Co.,  supra,  the  court  say- 
ing: 

''It  is  claimed  that  the  damages  •  •  .  were  excessive. 
We  are  inclined  to  think  that  the  allowance  thereof  is  a 
little  too  large,  but  ...  it  cannot  properly  be  raised  on  this 
appeal.  Sec  2878,  E.  S.  1878,  authorizes  a  motion  for  a 
new  trial  on  the  minutes  of  the  trial  judge,  '.  .  .  because  the 
verdict  is  contrary  to  law,  or  contrary  to  evidence,  or  for 
excessive  or  inadequate  damages.'  The  motion  in  Uiis  case 
.  .  .  specified,  as  grounds  therefor,  that  the  verdict  was  con- 
trary to  evidence  and  contrary  to  law,  but  did  not  claim  that 
the  damages  were  excessive.  We  think  that  ground  for  a 
new  trial  should  have  been  specifically  assigned  in  the  mo- 
tion, and  that  it  is  not  sufficient  merely  to  allege  that  the  ver- 
dict is  contrary  to  the  evidence.  The  latter  allegation  goes 
to  the  whole  verdict,  while  the  objection  that  the  damages 
were  excessive  goes  only  to  a  portion  thereof 

So  it  will  be  seen  that  we  are  precluded  from  treating  the 
question  of  whether  the  recovery  was  excessive.  So  far  as  we 
can  discover,  the  record  in  respect  to  matters  called  to  our  at- 
tention by  appellant's  counsel  does  not  disclose  any  prej- 
udicial error. 

By  the  Court. — The  judgment  is  affirmed. 
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Abahsoriceiit.    See  Appsal,  9. 

ABBREVIATIONa 

1.  Abbreylatfons  commonly  In  use  in  the  English  language  may  be 

used  in  general  writing  and  legal  documents  and  records  as 
part  of  the  English  language.    CTiaae  v.  Maxcy,  435 

2.  When  "ditto  marks"  are  used  in  general  writing  and  legal  docu- 

ments and  records  they  are  to  be  read  as  a  representation  of 
what  appears  written  above  them  and  as  meaning  "the  same 
as  above."  HHS. 

Absbmob  from  trial.    See  Jubombnt,  3-5. 

Abusb  of  DiscBEnoB.    See  Appeal,  29,  81.    Byxdbrcb,  S. 

Abitttibo  Ownbbs.     See  Emibbbt  Dohaib.    Mubioipal  Cobpoba-. 

TIOBS,  28. 

AcciDFRT  INSFKABCE.    See  Ibsubabob,  2-lL 

AooouBT.    See  Coubties,  1,  2. 

AcooxTBT  Books.    See  Evidebce,  8. 

AocouBTmo.    See  Executors  and  Adiobistbatobs. 

Acquittal.    See  Food,  11. 

ACrriON. 

Nature:  Grounds  and  conditUmB  precedent.  See  Exbcutobs  abd 
Administrators,   1,  2.     Municipal  Cobpobatxobs,  5.     Telb- 

ORAPHS,   1. 

Where  duties  and  liabilities  created  rest  solely  upon  statute,  in  all 
actions  based  on  obligations  thus  created  the  party  plaintiff 
must  bring  himself  within  the  terms  of  the  statute.  Oolum- 
bus  V,  Fountain  Prairie,  593 

Same:  Bar  by  dismissal  of  former  action.  See  Eminent  Domain,  33. 
Jttdgment,  11,  12. 

Limitations,    See  Limitation  of  Actions. 

At  IdiP  or  in  equity:  Multiplicity  and  circuity  of  actions.  See  Ex- 
ecutors  and  Administrators,  2,  4. 

Same:  Adequate  remedy  at  law.    See  Equitt. 

Penal  actions.    See  Appeal,  20. 

Against  a  municipality.    See  Municipal  Corporattonb,  40. 

Joinder  of  caiLses  of  action.    See  Appeal,  12. 

Administbators.    See  Execittors  and  Admibistbators. 

Admissions.    See  Evidence,  3-7. 

Adverse  Examinatiox     See  Appeal,  1.    Disooyebt,  1, 
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ADVERSB  POSSESSION. 

Wasements:  Disseizin, 
The  possession  of  land  In  subordination  to  an  easemoit  therein 
for  any  length  of  time  will  not  affect  the  owner  of  the  ease- 
ment   It  does  not  disseize  such  owner  and  so  does  not  have 
any  element  of  adverse  possession.    Henael  v.  Witt^  SS 

Affidavit.    See  CoNrnnjAncB.    Ck)Ui7TiBS,  8,  4.    Disgoyibbt,  4. 

Aqeiyts.     See  Brokebs.    Saues,  8. 

Aldebmsn.    See  Elections,  1.    Muiticipal  Cobpobatioks,  1. 

Ahbiouities.    See  Loos  and  Lukbeb,  4. 

Ancient  Documents.    See  Boitndabies,  2. 

Answsb.    See  Appeal,  3. 

APPEAL  AND  ERROR. 

Decisions  reiHewahle:  Appealable  orders, 

1.  In  an  action  by  the  state  to  recover  a  penalty  It  appeared,  among 

other  things,  that  an  attorney,  privately  employed,  with  tSe 
consent  of  the  attorney  general,  appeared  as  an  attorney  for 
the  state  in  proceedings  for  the  examination  of  defendant's  of- 
ficers before  trial  under  sec.  4096,  Stats.  (1898).  An  objection, 
raised  by  formal  petition,  and  answer  thereto,  was  followed  by 
a  trial  resulting  in  formal  findings,  and  formal  order  denying 
the  motion,  and  defendant  appealed  from  such  order.    Held: 

(1)  The  character  of  the  proceeding  in  question  was  not 
changed  by  the  mere  formal  manner  In  which  the  issues  were 
presented, 

(2)  The  proceeding  in  question  was  in  effect  a  mere  objec- 
tion supported  by  proof,  and  the  order  was  in  effect  a  mere 
ruling  upon  such  objection. 

(3)  The  proceeding  in  question  being  in  and  by  a  party  to 
the  action  and  for  relief  obtainable,  if  relief  should  be  granted, 
by  an  ordinary  objection  or  motion,  it  was  not  a  special  pro- 
ceeding regardless  of  the  unusual  situation  presenteid. 

(4)  The  order  terminating  the  proceeding  in  question  was 
not  appealable.    State  v,  Wisconsin  Telephone  Co,  335 

2.  In  an  action  prosecuted  by  a  city  to  collect  from  a  town  tuition 

payable  on  account  of  scholars  resident  of  the  town  who  had  at- 
tended a  free  high  school  maintained  in  such  city,  on  overrul- 
ing a  demurrer  the  court  ordered  that  "the  board  of  education" 
of  such  city  be  made  a  party  plaintiff.  Held,  that  the  part  of 
the  order  bringing  in  as  a  party  the  board  of  education  is  not 
appealable.    Columbus  v.  Fountain  Prairie,  593 

3.  An  order  striking  out  as  irrelevant  portions  of  an  answer  is  not 

appealable  under  sec  3069,  Stats.   (1898).     Oooding  v.  Doyle^ 

623 

Preservation  and  reservation  in  lov>er  court  of  grounds  of  review: 
Exceptions,    See  Appeal,  14.    Mandamus,  6. 

4.  Written  exceptions  to  findings  are  necessary  to  entitle  a  party 

to  a  review  on  appeal  of  the  evidence  on  the  issues  covered  by 
the  court's  findings,  and  must  be  filed  with  the  cleric  as  pro- 
vided by  sec.  2870,  Stats.  (1898).    Shawano  v.  Cayouette,    31 
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5.  In  an  action  tried  by  the  court  It  appeared  from  the  record  that 

appellant  proposed  certain  findings;  that  some  of  the  court's 
findings  covered  the  proposed  findings  and  were  in  effect  as 
requested;  that  others  were  adverse  to  those  proposed;  while 
some  of  the  proposed  findings  were  not  embraced  in  those  of 
the  court.  Held,  that  an  indorsement  on  the  proposed  find- 
ings: "Findings  proposed  by  plaintiff.  Refused.  To  which  re- 
fusal plaintiff  duly  excepted,"  even  If  It  could  be  treated  as  an 
exception  to  the  findings  of  the  court  in  conflict  therewith,  was 
too  general  to  be  available  on  appeal.  Il>id. 

6.  The  function  of  an  exception  Is  to  point  out  specifically  to  the 

trial  court  some  particular  matter  as  erroneous,  and  this  can- 
not be  accomplished  by  requesting  a  finding  which  merely  nega- 
tives the  finding  of  the  court  Ibid. 

Record  and  proceedings  not  of  record:  Bill  of  exceptions:  Questiona 
presented  and  considered.    See  Appwat.,  13,  14,  17. 

7.  Where  a  bill  of  exceptions  neither  states  that  It  contains,  nor  is 

certified  to  contain,  all  the  evidence,  and  contains  no  exceptions 
to  the  findings,  the  supreme  court  is  precluded  from  inquiring 
whether  the  findings  are  supported  by  the  evidence,  and  is  con- 
fined to  the  question  whether  the  pleadings  and  findings  sustain 
the  Judgment    Shannon  v,  Dorsinski,  68 

Same:  As  evidence.    See  Trial,  1. 

Assignment  of  errors:  When  not  considered.    See  Appeal,  10. 

8.  The  supreme  court,  as  a  rule,  does  not  consider  assignments  of 

error  which  are  not  argued  so  as  to  bring  fairly  to  Its  attention 
the  Infirmities  complained  of.    Sherwood  v,  Hulett,  561 

9.  Assignments  of  error  not  argued  must  be  regarded  as- abandoned. 

IMd. 
Briefs:  Argument.    See  Appeal,  8,  9. 

10.  The  presentation  of  the  argument  in  a  brief  with  no  attempt  to 

follow  the  regular  order  of  assignment  of  errors  Is  disapproved. 
Shannon  v.  Dorsinski,  68 

Same:  Citation  of  authorities.    See  Bills  and  Notes,  1. 

11.  The  citation  in  a  brief  of  cases  from  other  states  which  have  not 

adopted  rules  contained  in  the  Code  is  misplaced  industry. 
They  cannot  be  useful  nor  are  they  authority  in  the  face  of 
expression  of  our  own  supreme  court.    Prentice  v.  Nelson,  456 
Dismissal,    See  Appeal,  34. 

Review:  Discretion  of  lower  court.    See  Appeal,  29,  31.    Evidbnob, 
8.    MUNIC3IPAL  Corporations,  2,  19,  20. 

Same:  Questions  considered.    See  AppEAii,  4,  5.    Counties,  5,  6.    Ik- 
junction,  9. 

12.  On  review  of  an  order  overruling  a  demurrer  because  several 

causes  of  action  are  Improperly  united  in  the  complaint,  the 
underlying  question  is  whether  the  complaint  states  a  cause 
of  action,  since,  before  It  can  be  determined  whether  or  not 
causes  of  action  are  Improperly  united,  it  must  be  determined 
whether  a  cause  of  action  is  stated  and  then  whether  there  is 
more  than  one  cause  of  action.  Chicago,  St.  P.,  M.  d  0.  R,  Co, 
V.  Douglas  County,  197 

13.  Where  neither  the  note  sued  upon,  nor  another  note  alleged  to 

have  been  given  In  its  place  and  afterwards  paid,  was  before 

Vol.  134—42 
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the  supreme  court  by  being:  made  a  part  of  the  bill  of  excep- 
tions, that  court  cannot  examine  the  notes  to  determine  a  dis- 
puted question  of  handwriting.    Jackman  v,  Inman,  297 

14.  Where,  In  an  action  In  equity,  the  record  returned  on  appeal  con- 

tains written  exceptions  to  findings  of  fact,  but  none  of  these 
exceptions  are  preserved  in  the  bill  of  exceptions,  the  only  ques- 
tion ordinarily  presented  is  whether  the  plebdings  and  findings 
sustain  the  judgment.    Lisbon  Avenue  L.  Co.  v.  Lake,  470 

15.  In  such  situation  of  the  record,  where  there  is  direct  conflict  in 

the  several  findings,  the  supreme  court,  instead  of  sending  the 
case  back  for  a  new  trial,  examined  the  evidence  and  adopted 
those  findings  supported  by  the  preponderance  of  the  evidence; 

Ibid. 

16.  On  appeal  a  demurrer  must  be  considered  as  directed  against  the 

complaint  as  the  latter  stood  at  the  time  the  demurrer  was  in- 
terposed, and  not  as  directed  against  the  complaint  as  amended 
by  order  of  the  court  at  the  time  of  and  as  part  of  an  order 
overruling  the  demurrer.    Columbus  v.  Fountain  Prairie,      693 

17.  The  objection  that  a  verdict  is  excessive  cannot  be  raised  on  ap- 

peal in  the  absence  of  a  bill  of  exceptions  showing  that  a  mo- 
tion was  made  for  a  new  trial  on  that  ground.  A  motion  to 
set  aside  the  verdict  as  contrary  to  the  evidence  and  for  a  new 
trial  does  not  raise  the  question  of  excessiveness  of  the  verdict 
Howard  v.  Beldenville  Lumber  Co,  644 

Bame:  Findings,  wfien  disturbed.  See  Abbitbatiok  and  Award,  4. 
Chattel  Mobtgages,  1.    Sales,  7. 

18.  Where  on  conflicting  evidence  the  trial  court  haB  set  aside  a  deed 

because  of  the  mental  incompetency  of  the  grantor,  and  it  can- 
not be  said  that  the  court  failed  in  any  way  to  give  the  evidence 
its  proper  weight  or  reached  a  wrong  conclusion,  the  Judgment 
will  be  affirmed.    Piche  v.  Cottor,  291 

19.  Findings  of  fact  having  ample  support  cannot  be  reversed  on  ap- 

peal.   MerHll  v.  Merrill,  395 

Same:  Affirmance  and  reversal.  See  Appeal,  18,  34.  Bail,  8.  Bills 
AND  Notes,  8.  Cancellation  of  Instbuments,  3.  Counties, 
4.  Cbiminal  Law.  Discoveby,  1,  7.  Ejectment,  2,  6.  Emi- 
nent Domain,  3-5,  10,  13,  18,  28,  35,  37.  Evidence,  4.  Ex- 
eoutobs  and  Administbatobs,  3,  7,  9.  Food,  5,  6,  11.  Gas,  2. 
iNDiCTiiENT  and  Inpobmation,  3,  4.     Insubance,  1.     Intoxi- 

CATINO  LlQUOBS,  2.     JUDGMENT,  5,  6.     JUBY,  2.     LOQS  AND  LUM- 

BEB,  5-7.  Mandamus,  2.  Maste'b  and  Sebvant,  3,  4,  9,  10,  21. 
Municipal  Cobpobations,  26.  Sales,  5,  8,  10.  Tax  Deeds,  6. 
Tbial,  5,  11,  18,  21,  23-25. 

20.  The  general  rules  governing  the  subject  of  reversal  on  appeal 

from  a  judgment  in  favor  of  the  defendant  where  the  plaintifT 
was  entitled  to  nominal  damages  are:  (1)  Such  judgment  will 
be  affirmed  if  the  recovery  of  nominal  damages  would  not  carry 
costs  but  would  subject  the  plaintifF  to  coats.  (2)  Such  judg- 
ment will  be  affirmed  in  penal  actions  and  those  actions  ex  de- 
licto known  as  hard  actions,  which  Include  actions  of  slander, 
libel,  and  the  like.  (3)  Subject  to  this  exception,  such  judg- 
ment will  be  reversed  in  an  action  where  plaintiff  would  be  en- 
titled to  recover  costs.    Cronemillar  «.  Dulutl^-Superior  M.  Co, 

248 
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21.  In  an  action  by  a  servant  to  recoyer  damages  for  breach  of  a 

contract  of  employment  properly  commenced  In  Justice's  court 
and  tried  de  novo  on  appeal  of  the  defendant  In  the  circuit 
court,  a  judgment  for  nominal  damages  would  entitle  plalntifC 
to  costs,  because  he  would  be  the  successful  party  even  though 
recovering  less  than  he  did  In  justice's  court,  and  hence  a  judg- 
ment of  nonsuit  \n  the  circuit  court  should  be  reversed.    IhicL 

Bame:  M<Uerial  and  immaterial  errors.  See  Bastabds,  6,  7.  Evi- 
dence, 3,  6.  False  Pbetenses,  2.  Physicians  and  Suboeons, 
2.    Tbial,  7,  14,  15.    Troves  and  Convsbsion,  2. 

22.  Errors  In  the  admission  of  evidence  and  In  instructions  to  the 

Jury,  necessitating  the  reversal  of  a  Judgment,  cannot  be  said 
to  be  nonprejudicial  unless  the  appellate  court  can  say  that, 
without  such  errors,  the  verdict  on  which  the  Judgment  was 
founded  could  have  been  properly  directed.   Jackman  v.  Inman, 

297 

23.  Where  a  verdict  for  the  defendant  should  have  been  directed 

upon  the  undisputed  evidence,  errors  alleged  on  the  plaintiff's 
appeal  from  the  Judgment  are  unimportant.    Ryan  v,  Dockery, 

431 

24.  On  error  assigned  upon  the  argument  of  counsel  to  the  Jury, 

where  no  particular  language  was  called  to  the  attention  of  the 
court  upon  the  error  complained  of,  no  error  sufficient  to  work 
a  reversal  is  shown,  even  If  the  language  could,  under  the  cir- 
cumstances, be  regarded  as  prejudicial.    Douglas  v.  State,    627 

Same:  Successive  appeals:  Law  of  the  case. 

25.  Where  on  a  former  appeal  the  supreme  court  has  held  certain 

questions  were  for  the  Jury,  and  the  evidence  on  the  second 
trial  is  substantially  the  same  as  that  upon  the  former  trial,  no 
error  Is  committed  in  sustaining  the  jury's  findings  on  such 
questions  and  in  refusing  to  hold  that  the  evidence  is  insuffi- 
cient to  support  such  findings,  since  the  determination  on  the 
former  appeal  is  binding  on  the  second.  Hahenicht  v.  Chicago, 
St.  P.,  Jlf.  d  0.  R.  Co,  26S 

26.  In  case  of  a  reversal  of  a  judgment  on  appeal,  a  new  trial,  a 

second  judgment,  and  an  appeal  therefrom,  the  former  decision 
Is  to  be  regarded  as  the  law  of  the  case  and  conclusive  in  dis- 
posing of  the  second  appeal  as  to  all  questions  common  to  both 
appeals,  raised  under  the  same  circumstances  as  before.  HoiO' 
ard  V.  Beldenville  Lumber  Co.  644 

Same:  Evidence  given  at  former  trial.    See  Tsiax,  1. 

Determination  and  disposition  of  cause:  Reversal:  Effect  on  order 
imposing  costs. 

27.  On  appeal  from  an  order  overruling  a  demurrer  that  part  of  the 

order  imposing  costs  falls  with  the  reversal  of  the  order.  Co- 
lumbus V.  Fountain  Prairie,  698 

Same:  Mandate  to  lower  court. 

28.  Where  a  court  has  erroneously  directed  a  verdict  for  plaintiff, 

and  the  question  whether  a  verdict  should  have  been  directed 
for  the  defendant  was  not  presented  on  the  trial  and  is  ob- 
scured by  some  uncertainty  in  the  record,  on  reversal  the  cause 
is  remanded  for  a  new  trial.  Molle  v.  Kewaskum  Mut.  F.  Ins. 
Co.  404 
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Appeal  from  county  court:  AUowance:  Discretion, 

29.  To  warrant  the  supreme  court  reversing  an  order  of  the  cir- 

cuit court  denying  an  appeal  from  a  county  court  after  the  time 
for  appeal  as  a  matter  of  right  has  expired  it  must  appear  that 
the  circuit  court  abused  its  discretion  in  denying  the  appeal. 
Roemer  v.  Schmidt,  1 

30.  Under   sec.   4035.   Stats.    (1898),  an  application   to  the   circuit 

court  praying  the  allowance  of  such  an  appeal  which  is  barren 
of  any  facts  from  which  that  court  can  determine  whether  or 
not  justice  requires  a  revision  of  the  case,  or  of  any  fact  going 
to  support  the  general  averment  that  the  judgment  or  order 
appealed  from  was  improperly  allowed  and  should  be  reviewed, 
is  Insufficient.  Ibid. 

31.  In  such  case,  under  the  facts,  stated  in  the  opinion,  it  is  ?ield  no 

abuse  of  discretion  by  the  circuit  court  to  deny  such  appllca* 
tion  for  an  appeal.  Ibid, 

32.  Under  sec.  4036,  Stats.   (1898),  while  it  may  be  proper  for  the 

circuit  court  to  allow  an  appeal  from  a  county  court  where  the 
petition  makes  a  prima  facie  case,  without  considering  counter 
affidavits  as  to  the  justice  of  the  case,  such  rule  does  not  permit 
an  applicant  for  permission  to  appeal  to  make  a  prima  facie 
case  without  stating  the  facts  from  which  the  circuit  court  can 
see  and  judge  whether  or  not  justice  requires  a  revision  of  the 
case.  Ibid, 

Same:  Right  to  appeal:  Persons  aggrieved, 

33.  The  petitioner  for  the  appointment  of  a  guardian  of  his  father, 

an  alleged  incompetent,  was  the  only  child,  and,  under  sec  1502, 
Stats.  (1898),  would  be  legally  bound  to  relieve  and  support 
his  father  should  he  dissipate  his  property  so  as  to  be  unable 
to  maintain  himself.  Held,  that  such  liability  gave  petitioner 
such  a  substantial  interest  in  the  proceeding  that  he  should 
properly  be  considered  a  "person  aggrieved"  within  the  mean- 
ing of  the  appeal  statutes.    Mei'rill  v,  Merrill^  395 

34.  In  such  case  it  was  not  error  for  the  circuit  court  to  deny  a  mo- 

tion to  dismiss  an  appeal  from  an  order  refusing  to  appoint  a 
guardian,  on  the  ground  that  the  petitioner  was  not  an  ag- 
grieved person  within  the  calls  of  sec.  4031,  Stats.  (1898),  reg- 
ulating appeals  from  county  to  circuit  court  JWtf. 

[35.  Whether  a  mere  friend  or  relative  or  other  person  not  under 
such  liability  who  makes  such  a  petition — ^as  under  sec.  3978, 
Stats.  (1898),  he  may — can  properly  be  considered  as  aggrieved 
by  its  denial,  doubted,  but  not  determined.]  Ibid* 

Appeal  from  municipal  court.    See  Courts. 

Appeal  from  commissioners.    See  EinxENT  Domai:t,  5,  13,  28,  37. 

Appeal  from  common  council.    See  Mui^icipal  Cokpobations,  34. 

Appealable  Orders.    See  Appe^vl,  1-3. 

ARBITRATION  AND  AWARD. 

1.  A  common-law  award  of  arbitrators  is  not  to  be  set  aside  for 

mere  errors  of  judgment  upon  questions  of  fact  or  law  sub- 
mitted.   Donaldson  v.  Buhlman,  117 

2.  A  common-law  award  of  arbitrators  is  subject  to  impeachment 

for  fraud  or  misconduct  amounting  to  fraud,  or  upon  clear  evi- 
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dence  of  mistake  when  such  mistake  Is  not  simply  a  wrong  con- 
clusion upon  the  facts  or  law  submitted,  but  an  unconscious 
failure  to  know  or  apprehend  some  material  fact  or  right  in 
the  light  of  which  their  Judgment  should  be  exercised.      Tbid. 

3.  An  agreement  of  arbitration,  stated  in  the  opinion,  is  held  to 

clearly  indicate  that  both  parties  understood  that  plaintiffs 
were  still  entitled  to  some  reasonable  time  within  which  to  ex- 
ercise a  right  retained  in  the  agreement,  and,  even  acquitting 
the  arbitrators  of  intentional  fraud  or  bad  faith,  their  award 
was  a  total  misconception  of  the  matter  submitted  and  con- 
stituted such  mistake  as  called  for  annulment  of  their  award. 

Ibid. 

4.  In  such  case  findings  of  the  trial  court  that  the  award  showed 

great  prejudice,  unfairness,  and  bad  faith  are  affirmed.    Ibid, 

5.  Where  a  number  of  questions,  severable  In  their  nature,  are 

submitted  to  arbitration,  the  fact  that  the  award  upon  one 
question  is  bad  will  not  necessarily  result  in  the  setting  aside 
of  the  award  upon  the  other  questions  unless  the  same  vice 
affects  them  all,  or  unless  the  void  part  is  the  consideration 
for  the  other  parts,  or  so  affects  the  other  parts  that  it  appears 
that  they  are  naturally  dependent  upon  each  other.  Ibid. 

Abguments  of  CJounsel.    See  Appeal,  8-11,  24.    Tbial,  7. 

ASSAULT  AND  BATTERY. 

1.  Where  there  is  no  Intentional  attempt,  by  violence,  to  do  Injury 

to  another — no  present  purpose  to  do  such  injury — there  is  no 
assault.    Donner  v.  Qraap,  523 

2.  The  term  "battery"  in  a  limitation  statute  means  an  event  from 

which  a  criminal  action  for  assault  and  battery  will  lie,  not  one 
involving  mere  negligence.  Ibid. 

Assessments.    See  Taxation,  5-12. 

Assignment  of  Ebbobs.    See  Appsai.,  8-10. 

Assumption  of  Risk.     See  Masteb  and  SEmTANT,  26,  27.     Rail- 

BOADS,  5. 

Attobney  Genebal.    See  Appeal,  1. 
Attorneys  at  Law.    See  Appeal,  1.    Tbial,  7. 

BAIL, 

Criminal  prmecutions. 

1.  Sec.  4816,  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  104),  contem- 

plates that  the  cash  bail  given  by  an  accused  person  must  he 
deposited  by  such  person,  and  after  application  as  directed  by 
the  statute,  the  surplus,  if  any,  must  be  returned  to  the  ac- 
cused.   State  V.  WisneiDSki,  497 

2.  Sec.  4816,  Stats.   (Supp.  1906;  Laws  of  1901,  ch.  104),  confines 

the  right  of  deposit  of  cash  bail  on  the  part  of  the  accused  to 
the  accused  himself,  and  the  clause,  "rendering  the  surplus 
money,  if  any  there  be,  to  the  person  depositing  the  same," 
does  not  imply  that  a  person  other  than  the  accused  may  make 
the  deposit.  Ibid, 

3.  Where  the  record  in  a  criminal  action  shows  that  cash  bail  was 

deposited  by  the  defendant,  and  that  it  was  afterwards  with* 
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drawn  and  disbursed  by  B.  on  defendant's  authority,  before  a 
petition  was  filed  by  a  third  person  praying  an  order  that  E. 
be  required  to  pay  the  amount  of  such  cash  bail  Into  court,  it 
was  not  error  for  the  court  to  refuse  the  prayer  of  such  peti- 
tion, although  it  appeared  that  the  petitioner  himself  furnished 
the  money  with  which  to  make  the  deposit.  IIHd, 

Bakebuptoy.    See  Etidenos,  5,  6.    Mobtgaqss,  6. 

BANKS  AND  BANKING. 

Functions  and  dealings:  Acts  of  cashier.  See  Banks  ahd  BAxncnro, 
9,  10.    Patioent. 

L  In  an  action  against  the  receiver  of  an  insolyent  national  bank, 
the  evidence,  stated  In  the  opinion,  is  held  to  warrant  a  finding 
that  designated  transactions  between  the  bank's  cashier  and  an 
insolvent  creamery  corporation  constituted  a  turning  over  of 
the  creamery  corporation's  property  to  the  bank,  for  its  corpo- 
rate purposes,  with  the  bank's  cashier  serving  mer^y  aa  nom- 
inal custodian  of  title  for  it,  and  consequently  that  the  bank, 
and  not  the  cashier,  collected  the  proceeds  of  the  sales  of  but- 
ter manufactured  while  operating  the  creameries.  Emigh  v. 
Earling,  665 

2.  In  such  case,  by  virtue  of  the  agreements  under  which  the  pa- 
trons of  the  creamery  company  delivered  their  milk,  stated  in 
the  opinion,  it  is  held  that  the  proceeds  of  the  butter  manufac- 
tured, after  deducting  the  fixed  commission  or  toll  allowed  the 
creamery  company  by  the  patrons,  remained  their  property  and 
not  merely  a  debt  from  the  person  collecting  the  same,  and 
hence  that  the  bank,  having  assumed  the  place  formerly  occu- 
pied by  the  creamery  company,  when  it  collected  the  proceeds 
held  the  same  as  the  property  of  the  patrons  until  It  was  in 
fact  paid  over  to  them.  /^id. 

5.  In  such  case  it  Is  also  held  that  when  the  bank  applied  such 

money  to  another  purpose  and  failed  on  demand  to  pay  it  over, 
it  at  least  became  indebted  therefor  to  the  owners.  Ihid. 

[4.  Whether  the  bank  might  also  have  been  guilty  of  an  unlawful 
conversion,  not  considered,  since  no  Judgment  was  rendered 
based  on  such  view.]  md, 

Bame:  Exchange,    See  Bills  aitd  Notes,  3-8. 

Same:  Deposits:  Trust  funds. 

6.  Trust  funds  coming  into  the  hands  of  a  receiver  of  a  national 

bank,  which  are  not  identified  as  belonging  to  any  particular 
person,  are  held  by  the  receiver  as  assets  of  the  bank  and  must 
be  ratably  apportioned  among  all  the  bank's  creditors.  Emigh 
V.  Earling,  565 

6.  When  moneys  belonging  to  other  persons  are  received  and  min- 
gled in  a  general  fund  with  moneys  belonging  to  a  depositary 
or  a  trustee,  and  then  such  depositary  or  trustee  pays  out  gen- 
erally from  such  fund  for  its  own  purposes,  there  is  a  presump- 
tion that  such  payments  are  made  from  moneys  in  such  fund 
belonging  to  such  depositary  or  trustee  and  do  not  constitute 
wrongful  misappropriations  of  the  money  of  the  eestui  qus 
trust,  but  that  such  moneys  remain  on  deposit.  IMtf. 
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7.  Such  presumption  la  possible  of  complete  effect  only  so  long  as 

the  fund  Is  large  enough  to  contain  all  the  moneys  of  the  cestui 
que  trust  and  some  of  the  moneys  of  the  trustee.  I&id. 

8.  In  an  action  against  the  receiver  of  an  InsolTent  national  bank, 

under  the  evidence,  stated  in  the  opinion,  it  is  held  that  the 
receiver  had  in  his  possession,  in  actual  money  or  credits, 
funds  belonging  to  patrona  of  an  insolvent  creamery  company 
and  was  chargeable  with  the  duty  of  paying  it  to  such  patrons, 
the  true  owners.  Ihid^ 

9.  In  such  case  it  is  no  answer  to  the  receiver's  obligation  that  the 

bank  had  no  legal  power  to  take  the  steps  by  which  the  patrons' 
money  came  Into  its  hands,  since,  having  taken  such  steps  and 
obtained  their  money,  no  such  absurdity  exists  as  a  legal  ob- 
stade  to  its  surrendering  it  IMd, 

Same:  Transaction  of  business:  Realizing  on  collaterals,        ^ 

[10.  The  exact  limits  of  the  power  of  a  bank  which,  being  a  creditor, 
becomes  possessed  of  property  or  property  rights  as  security, 
to  do  acts  in  management  or  improvement  of  such  property  or 
development  of  such  rights  In  order  to  render  them  valuable, 
to  the  end,  in  good  faith,  of  thereby  securing  liquidation  of  the 
debts  to  It,  is  quite  indefinite,  but  public  policy  seems  to  require 
that  a  bank,  like  an  Individual,  should  have  broad  powers  of 
the  exercise  of  discretion  and  judgment,  to  the  end  that  prop- 
erty or  rights  so  held  as  security  be  rendered  as  valuable  as 
possible  so  that  it  may  not  lose  that  which  it  ought  to  collect 
Emigh  v.  Earling,  666 

National  MnJcs.    See  Banks  and  Bankino,  1,  5,  8,  9. ' 
Bab.    See  Emiwbnt  Domain,  33.    Judgment,  11,  12, 

BASTARDS 
Evidence, 

1.  In  a  bastardy  proceeding  the  testimony  of  the  complaining  wit- 

ness as  to  its  probability  is  niot  to  be  tested  by  the  same  rule 
as  if  the  charge  were  rape.    Douglas  v.  Btate,  627 

2.  In  a  bastardy  proceeding  the  paternity  of  the  child  Is  the  ma- 

terial fact  to  be  found  by  the  Jury,  and  force  on  the  part  of  the 
accused  and  resistance  on  the  part  of  the  complaining  witness 
are  not  elements  of  the  offense  charged,  are  wholly  immaterial, 
and  are  not  essential  in  making  out  a  case  on  behalf  of  the 
state.  Ihid, 

3.  In  a  bastardy  proceeding,  whether  the  complaining  witness  used 

the  degree  of  resistance  which  she  testified  she  did  is  material 
only  in  so  far  as  it  affects  the  credibility  of  her  evidence,  and 
such  credibility  is  a  question  for  the  Jury.  Ihid. 

4.  In  a  bastardy  proceeding  proof  of  great  Intimacy  between  the 

complaining  witness  and  one  H.  is  Immaterial  in  the  absence 
of  evidence  sufficient  to  show  criminal  Intimacy  between  them 
or  anything  further  than  such  innocent  relations  as  would  ex- 
ist between  young  people  circumstanced  as  detailed  in  the  evi- 
dence. Ihid. 

6.  In  a  bastardy  proceeding,  where  there  Is  ample  evidence  of  the 
intercourse  between  the  complaining  witness  and  the  defend- 
ant on  the  date  charged  and  of  the  premature  birth  of  a  diild 
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as  the  result  of  such  Intercourse,  the  question  whether  such 
child  was  begotten  by  the  defendant  Is  one  for  the  jury.    /bid. 

6.  Where,  in  a  bastardy  proceeding,  one  issue  was  whether  there 

was  a  premature  birth  of  the  child  of  the  complaining  witness, 
and  the  facts  respecting  a  fall  and  the  medical  testimony  tend- 
ing to  show  that  the  birth  was  premature  were  before  the  jury, 
it  is  not  prejudicial  error  to  refuse  to  permit  a  witness  to  an- 
swer as  to  whether  the  fall  was  the  probable  cause  of  the  pre- 
mature birth.  iJHd, 
Jnatructions  to  jury. 

7.  In  a  bastardy  proceeding  refusal  to  give  requested  instructions 

to  the  jury,  stated  in  the  opinion,  is  held  to  be  without  preju- 
dicial error.  Ibid. 

Benefits.    See  Municipal  Cobpobatioi^s,  17. 

Bms.    See  Municipal  Corpobations,  12. 

Bill  of  Exceptions.    See  Appeal,  7,  13,  14,  17.    Trial,  1. 

Bnx  OF  Exchange.    See  Bills  and  Notes,  3-7. 

Bill  of  Sale.    See  Sales,  2. 

BILLS  AND  NOTES. 

yegotiahle  instrument  law. 

1.  The  negotiable   instrument  law — sees.   1676  to  1684 — 6.   Stats. 

(Supp.  1906;  Laws  of  1899,  ch.  356) — ^was  enacted  for  the  pur- 
pose of  furnishing,  in  itself,  a  certain  guide  for  the  determina- 
tion of  all  questions  covered  thereby  relating  to  commercial 
paper,  and,  so  far  as  it  speaks  without  ambiguity  as  to  any 
such  question,  reference  to  case  law  as  it  existed  prior  to  the 
enactment  is  not  only  unnecessary  but  liable  to  be  misleading. 
ColumMan  Banking  Co.  v.  Bowen,  218 

2.  Such  statute  is  not  merely  a  legislative  codification  of  judicial 

rules  previously  existing,  but  is,  so  far  as  it  goes,  an  incorpora- 
tion into  the  written  law  of  the  law  merchant  as  recognized  in 
Wisconsin,  with  such  changes  or  modifications  and  additions 
as  to  make  a  system  harmonizing,  so  far  as  practicable,  with 
that  prevailing  in  other  states.  Ibid. 

Negotiation  and  transfer:  Presentment  for  payment. 

3.  Defendant,  payee  of  a  draft  drawn  by  a  bank  on  a  correspondent 

bank,  put  the  draft  into  circulation  with  his  unqualified  in- 
dorsement. The  draft  was  dated  June  10th,  and  was  for- 
warded by  mail  to  defendant's  immediate  indorsee  at  Spokane, 
'  "Washington,  where  he  was  temporarily,  and  was  received  by 
him  on  June  20th.  On  July  4th  the  indorsee  negotiated  the 
draft  to  plaintiff  at  San  Francisco,  California,  and  received  its 
face.  On  the  latter  day  plaintiff  forwarded  the  draft  by  mail 
to  its  correspondent,  who  received  it  on  July  18th,  and  on  that 
day,  after  due  presentment  and  refusal  of  pa3rment.  Its  non- 
payment was  duly  protested.    Held: 

(1)  The  delay  in  presenting  the  draft  for  payment  between 
its  date  and  the  negotiation  to  the  bank  in  San  Francisco  was 
immaterial. 

(2)  Under  the  evidence,  stated  in  the  opinion,  the  circulating 
character  of  the  draft  had  been  preserved,  warranting  a  finding 
that  the  plaintiff  came  into  possession  of  the  draft  in  due 
course.    Columbian  Banking  Co.  v.  BoiDen,  218 
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4.  Under  sec.  167S— 2,  Stats.  (Supp.  1906;  Laws  of  1899,  ch.  356), 
evidence  that  a  bank  draft,  after  taking  Its  course  through  the 
clearing  house,  was  presented  to  the  drawee  for  payment  on  the 
afternoon  of  the  same  day  between  the  hours  of  3  and  6  o'clock, 
and  that  such  was  the  customary  way  of  doing  business  in  the 
place  where  the  drawee  was  located,  satisfies  the  statute.   Fbid. 

6.  What  constitutes  business  hours  of  a  bank,  within  the  meaning 
of  sec.  1678—2,  Stats.  (Supp.  1906;  Laws  of  1899,  ch.  356),  has 
reference  to  the  general  custom  at  the  place  of  the  particular 
transaction  in  question.  IMd, 

6.  In  case  presentment  for  payment  of  a  negotiable  instrument  oc- 

curs in  a  foreign  Jurisdiction,  the  courts  of  Wisconsin  cannot 
take  Judicial  notice  of  what  constitutes  reasonable  hours  on  a 
business  day  in  the  foreign  Jurisdiction.  Il>id. 

7.  Whether  a  negotiable  instrument  was  presented  for  pa3Tnent  at 

a  reasonable  hour  on  a  business  day  is  a  matter  of  proof;  but 
a  notarial  certificate  of  the  transaction,  if  regular  and  furnish- 
ing prima  fade  proof  that  the  instrument  was  duly  presented 
for  payment,  raises  a  presumption  that  the  presentment  was 
made  at  a  proper  time.  Ibid. 

Payment  by  postdated  check:  Dishonor  of  check:  Liability, 

8.  In  an  action  on  a  promissory  note  the  evidence,  stated  in  the 

opinion,  is  held  to  have  presented  a  basis  for  an  inference  that 
a  postdated  check  was  in  fact  received  by  the  plaintiff  bank 
as  payment  of  the  note  and  called  for  the  submission  to  the 
Jury  of  that  question,  and  hence  It  was  error  to  direct  a  ver- 
dict in  favor  of  the  plaintiff  bank.  Oitieens*  Nat,  Bank  v.  Bar- 
ter, 408 

Evidence,    See  Apfi&al,  13. 

BoAfiD  OF  Education.    See  Appeal,  2. 

BoABD  OP  Review.    See  Taxation,  6, 11, 

Bonds. 
Appeal.    See  Municipal  GospoBATioirs,  34. 
Village  treasurer.    See  Municipal  Ck)BPOAATioNS,  3-6. 
Special  Improvement.    See  Municipal  Ck>BPOBATioNS,  36. 

BOUNDARIES. 
Surveys  and  plats, 

1.  An  original  survey  and  plat,  where  the  starting  point  thereof  is 

definitely  described  and  easily  located,  must  control  the  loca- 
tion of  boundary  lines  between  those  owning  parts  of  the  lands 
platted.    Dickinson  v.  Smith,  6 

Same:  Evidence. 

2.  Although  under  ch.  387,  P.  &  L.  Laws  of  1870,  it  might  be  neces- 

sary to  prove  a  prior  resolution  of  the  common  council  author- 
izing a  survey  and  map  therein  authorized,  yet  the  production 
at  the  time  of  the  trial  of  an  action  in  ejectment  involving  lands 
shown  on  the  map,  of  a  map  more  than  thirty  years  old,  ppr- 
porting  to  bear  the  approval  of  the  common  council  over  &e 
signature  of  the  city  clerk  and  to  be  sealed  with  the  seal  of 
the  city,  presented  an  ancient  document  which  afforded  pre- 
sumptive proof  that  such  authorization  by  resolution  had  taken 
place.    Dickinson  v.  Smith,  6 
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3.  In  such  case,  where  a  copy  of  the  map  was  shown  to  hare  come 

from  the  custody  of  the  regriBter  of  deeds,  to  be  In  common  and 
general  use  and  publicly  recognized  as  a  tme  copy  of  the  map 
made  under  ch.  387,  P.  ft  L.  Laws  of  1870,  was  apparently  d 
the  same  age  as  the  original,  and  made  by  a  process  of  map- 
making  then  in  vogue.  It  was  properly  receiyed  in  eYldence 
after  proof  of  the  loss  of  the  originaL  IJHd. 

4.  In  such  case  the  statement  in  the  surveyor's  certificate  that  the 

survey  and  map  was  correct,  or  nearly  so,  Is  Tield  not  to  destroy 
the  effect  given  by  the  statute  to  the  survey  as  prima  facie  evi- 
dence. Und. 

Oovemment  BuMivisions:  Quantity  of  land:  Deeds, 

5.  Where  the  gcAremment  plat  of  a  survey  of  public  lands  names 

the  acreage  of  certain  forties  in  a  section  and  indicates,  in  part, 
the  measurement  of  their  external  boundaries,  and  there  are  no 
figures  marked  on  ithe  plat  indicating  the  quantity  of  land  nor 
the  dimensions  of  the  other  subdivisions  of  the  same  section, 
the  latter  subdivisions  are  held  to  be  of  the  standard  dimen- 
sions adopted  by  the  United  States  in  a  survey  of  public  lands. 
Maylahn  v.  Hanelt,  18 

9.  In  the  government  survey  of  sections  of  the  west  tier  in  the 
township,  the  excess  over  or  deficiency  under  640  acres  is 
thrown  into  the  tier  of  forties  in  the  west  side  of  such  sec- 
tions. Ibid. 

7.  A  deed  of  lands,  described  by  government  subdivisions  of  a  sec- 
tion, is  not  Intended  to  convey  the  mathematical  part  of  the 
section  mentioned  in  the  deed,  but  only  to  convey  such  parts 
of  the  section  as  are  delineated  upon  the  jpovemment  plat  as 
the  subdivisions  called  for.  Ibid, 

Bbizfs.    See  Apfeai.,  10. 

BROKERS. 

Authority:  Contracts  which  fail  to  hind  principal, 

1.  Where  a  real-estate  broker,  under  the  facts  and  circumstances 

which  establish  his  agency,  is  restricted  to  making  an  absolute 
sale,  for  cash,  at  a  given  price,  which  facts  are  known  to  the 
vendee,  a  contract  by  the  broker,  whereby  the  vendee  has  the 
right  to  refuse  to  purchase  the  land  at  the  stipulated  price 
within  an  agreed  time,  makes  the  broker's'  contract  an  optional 
agreement,  is  not  within  his  agency,  and,  in  the  absence  of  sub- 
sequent ratification,  does  not  bind  the  vendor  to  make  convey- 
ance.   Smith  V,  Merrill,  227 

Right  to  compensation. 

2.  In  an  action  by  a  broker  for  commissions,  the  evidence,  stated 

in  the  opinion,  is  held  to  warrant  the  direction  of  a  verdict  for 
the  defendant    Hensel  v.  Witt,  55 

3.  In  an  action  by  a  broker,  the  evidence,  stated  In  the  opinion,  is 

held  to  authorize  a  conclusion  by  the  Jury  that  the  defendant 
contracted  to  pay  plaintiff  a  commission  in  case  of  the  comple- 
tion of  a  proposed  exchange  of  lands.    Kaley  v.  Van  Ostrand, 

443 
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BuujDiNGS.    See  Hiqhways. 

BuBDXK  OF  Proof.     See  Evidbnob,  4,  6.     iRBURAJxam,  10.     Bail- 

BOADS,  1-3.    Trial,  22. 
Butter.    See  Food. 

CANCELLATION  OF  INSTRUMENTS. 
See  Municipal  Corporations,  29. 

1.  In  an  action  in  equity  brought  by  a^ed  persons  to  set  aside  &  con- 

veyance of  their  homestead  farm  to  ttielr  son  In  consideration 
of  money  payments  and  a  Bond  for  support  Inyolving  the  fur- 
nishing of  board,  fuel,  and  personal  serrlces,  under  the  evi- 
dence, stated  In  the  opinion,  it  Is  held  that  plaintiffs  could  not 
demand  a  rescission  and  could  not  complain  of  a  Judgment  re- 
quiring defendants  to  render  them  annually  a  full  cash  equiva- 
lent for  the  board,  fuel,  and  personal  services  provided  in  the 
bond.    Wanner  v.  Wanner,  71 

2.  In  an  action  to  set  aside  and  cancel  a  deed  it  appeared,  among 

other  things,  that  pending  the  action  the  defendant  died  tes- 
tate, and  the  action  was  revived  in  the  name  of  her  executor, 
but  the  record  was  barren  of  information  as  to  who  were  the 
persons  in  whom  the  title  vested  at  the  time  of  defendant's 
death.  Held,  under  sec.  2604,  Stats.  (1S98);  that  such  persons 
were  necessary  parties^ to  determine  the  Issues  raised,  and 
should  have  been  made  parties  under  the  requirements  of  sec 
2610,  Stats.  (1898),  so  that  there  might  be  a  complete  deter- 
mination of  the  controversies  presented  in  the  action.  Hagan 
V.  McDermott,  490 

3.  In  such  case  the  interests  of  such  absent  parties  are  necessarily 

Involved  with  those  of  the  parties  before  the  court,  and  a  Judg- 
ment rendered  in  their  absence  would  constitute  Jurisdictional 
error,  in  the  sense  of  Inexcusably  departing  from  established 
principles  respecting  the  exercise  of  Judicial  power.  Ibid, 

4.  In  an  action  to  set  aside  and  cancel  a  deed  and  to  reform  a  mort- 

gage on  the  same  lands,  the  plaintiff  is  held  to  have  no  stand- 
ing to  attack  the  mortgage.  Jhid, 
Cavxat  Emptor.    See  Municipal  Corporations,  2i. 

CHATTEL  MORTGAGES. 
See  Insurance,  1. 
Validity:  Delivery  and  possession, 

1.  In  an  action  to  replevy  personal  property  by  a  chattel  mortgagee 
whose  mortgage  had  never  been  filed,  tried  by  the  court,  the 
findings  signed  by  the  court  were  in  the  terms  of  a  statutory 
verdict  in  replevin,  and  no  more  than  mere  conclusions  of  law, 
except  as  to  the  value  of  the  property  and  the  amount  of  dam- 
ages; and  a  written  opinion  of  the  trial  Judge  accompanying 
such  findings.  Indicating  his  conclusion  that  there  had  been  a 
delivery  to  and  retention  by  the  mortgagee  of  the  property  in 
question,  is  held  not  to  conclude  the  supreme  court,  where  the 
evidence  was  uncontradicted  and  Justified  but  one  inference, 
and  there  had  been  a  misapprehension  of  the  law  governing 
and  defining  the  possession  required  by  the  statute  in  such  sit- 
uation.   George  Walter  Bret^ng  Co,  v.  Lechery,  81 
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2.  In  an  action  of  replevin  by  a  mortgagee  of  chattels  against  a 

sheriff  who  had  levied  thereon  under  an  attachment  in  favor  of 
a  creditor  of  the  mortgagor,  under  the  evidence,  stated  In  the 
opinion,  it  Is  held  that  there  was  not  such  delivery  or  reten- 
tion of  possession  as  under  sec.  2310,  Stats.  (1898),  would  vali- 
date a  chattel  mortgage  as  against  creditors,  nor  such  as,  under 
sec.  2313,  was  equivalent  to  a  proper  filing  of  the  chattel  mort- 
gage, and  hence  plaintiff  failed  to  show  any  title  against  de- 
fendant, who,  by  virtue  of  his  writ,  represented  a  creditor. 

Ihid. 

3.  The  possession  necessary  to  give  validity  to  a  chattel  mortgage, 

under  sec.  2310,  Stats.  (1898),  so  as  to  preclude  presumption  of 
fraud  in  a  sale  must  be  actual,  open,  unequivocal,  and  exclusive, 
and  accompanied  by  the  ordinary  indicia  of  ownership  and  con- 
trol such  that  those  familiar  with  the  situation  would  naturally 
draw  the  Inference  of  a  change  of  ownership.  Ibid. 

4.  Whether  Morrow  v.  Reed,  30  Wis.  81,  be  still  considered  an  au- 

thority in  this  state  as  to  the  validity  of  constructive  delivery 
of  mortgaged  chattels  to  the  mortgagee  (a  point  not  decided), 
it  Is  held  to  only  apply  to  property  with  the  character  there  in- 
volved— ^practically  impossible  of  more  than  verbal  or  symbolic 
delivery.  Ibid. 

6.  The  delivery  required  by  sees.  2310,  2313,  Stats.  (1898),  Is  in- 
tended as  evidence  to  the  world  that  from  the  time  thereof  the 
grantee  or  the  mortgagee  has  acquired  from  the  grantor  or 
mortgagor  the  ownership  and  control  of  the 'property,  and  dif- 
fers radically  from  that  mere  technical  delivery  which,  as  be- 
tween the  parties,  is  held  to  evince  Intent  to  presently  change 
the  title  in  contradistinction  from  a  mere  agreement  to  trans- 
fer some  time  in  the  future.  Ibid, 
yalidity  as  to  part  of  mortgaged  property. 

G.  A  chattel  mortgage  may  be  good  to  transfer  the  title  to  a  ];>or- 
tion  of  the  property  contained  in  it,  although  void  as  to  other 
portions  it  assumes  to  transfer.  MoJle  v.  Ketoaskum  Mut.  F. 
Ins.  Co.  404 

Cbeckb.    See  Bills  Ain>  Notes,  8.    Payment,  1. 
CiBGuiT   Ck>uBTs.     See  Appeal,   29-35.     Counties,    5-7.     Coubts. 
Ejectment,  1. 

Citation  op  AurnoBiTiES.    See  Appeal,  11.    Bills  and  Notes,  L 

Cities.    See  Appeal,  2.    Municipal  Corporations. 

Claims.    See  Counties.    Municipal  Ck>RPORATioNS,  34,  37-39. 

Cloud  on  Title.  See  Mobtgaoes,  5,  8.  Taxation,  17.  Tax  Deeds, 
4,5. 

Collateral  Issues.    See  Injunction,  8. 

Collateral  Security.    See  Taxation,  5,  12.    Trial,  8. 

Commerce.    See  Taxation,  1,  2. 

Commercial  Paper.    See  Appeal,  13.    Bills  and  Notes.    Trial,  8. 

C!oMMissiONS.    See  Brokers,  2,  3. 

Ck>MMON  Council.    See  Municipal  CJorporations,  1,  19,  20. 

Compensation.  See  Master  and  Servant,  1-3.  Municipal  Corpo- 
rations, 1. 

Competition.    See  Municipal  Corporations,  12. 
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CoarpuoKT.     See  Action.     Mukicipal  Ck)RPOBATioNS,  3-6.    Plba]>- 

INQ,  3,  4.    Tax  Deeds,  1,  4.    Telegbaphs,  5,  6. 
CoMPBOMisE.    See  Evidence,  4. 
Condemnation.    See  Eminent  Doicaut, 

Conditions. 
Precedent    See  Action. 
Subsequent.    See  Injunction,  5. 

Conduct  of  counsel.    See  Appeal,  24.    Tkiai.,  7. 

Considbbation.    See  Husband  and  Wife,  3,  4.    Salbb,  2. 

CONSTITUTIONAL  LAW. 

Construction.    See  Ejectment,  1. 
Legislative  powers.    See  Schools,  1. 

1.  The  general  declaration  In  the  constitution  of  the  purposes  of 

civil  government  is  a  limitation  upon  legislative  power,  de- 
signed, in  part  at  least,  to  prevent  clearjy  unreasonable  enact- 
ments restricting  natural  private  rights.   State  v.  Redmon,     89 

Police  power.     See  Constitutional  Law,  13.    Estoppel,  2.    Food. 
Municipal  Cobpora.tions,  17,  21. 

2.  Legislation  under  the  police  power,  as  in  any  other  field,  is  sub- 

ject to  constitutional  limitations,  some  of  which  are  expressed 
and  others  Implied.    State  v.  Redman,  89 

3.  Police  regulations  which  are  reasonable  are  not  Inhibited  by  the 

constitution  though  invading  its  letter,  since  the  exercise  of 
the  police  power  is. so  essential  to  the  public  welfare  that  it  is 
presumed  that  such  exercise  within  reasonable  limits  was  not 
intended  to  be  prohibited,  but  on  the  contrary  guaranteed  by 
the  general  declared  purposes  of  civil  government  and  the  man- 
ifest purpose  of  the  constitution.  Ihid. 

4.  The  police  power  extends  to  the  enactment  of  all  laws  which  in 

contemplation  of  the  constitution  promote  the  public  welfare. 
"It  has  been  not  inaptly  termed  'the  law  of  necessity.' "     Idid, 

5.  The  doctrine  that  the  police  power  is  a  law  of  necessity  may  well 

be  said  to  furnish  the  key  to  what  is  within  and  what  is  with- 
out the  boundaries  of  such  power;  not  that  a  police  regulation 
to  be  legitimate  must  be  an  absolute  essential  to  the  public  wel- 
fare, but  that  the  exigency  to  be  met  must  so  concern  such  wel- 
fare as  to  suggest,  reasonably,  necessity  for  legislative  remedy, 
the  legislature  to  be  the  primary  Judge  and  the  supreme  Judge 
as  well  as  to  Interferences  not  so  unreasonable  as  to  be  excess- 
ive beyond  reasonable  controversy.  IMd, 

6.  The  inquiries  as  to  an  enactment  respecting  Its  legitimacy  in- 

clude these:  "Does  a  danger  exist?  Is  it  of  sufficient  magni- 
tude? Does  it  concern  the  public?  Does  the  proposed  measure 
tend  to  remove  it?  Is  the  restraint  or  requirement  in  propor- 
tion to  the  danger?  Is  it  possible  to  secure  the  object  sought 
without  impairing  essential  rights  and  principles?"  the  judg- 
ment of  the  legislature  to  be  taken  as  correct  unless  it  appears 
to  be  wrong  beyond  reasonable  controversy.  Ihid, 

7.  'To  justify  the  state  in  thus  interposing  Its  authority  In  behalf 

of  the  public,  It  must  appear,  first,  that  the  interests  of  the  pub- 
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Uc  generally,  as  dlstlngulBhed  from  those  of  a  particnlar  c1ub» 
require  such  Interference,  and  .  .  .  that  the  means  are  rea- 
sonably necessary  for  the  accomplishment  of  the  purpose,  and 
not  unduly  oppressive  upon  indlyiduals."  Und, 

8.  A  legislative  declaration  respecting  the  character  of  a  law,  as 

that  its  purpose  is  to  promote  public  health,  is  not  absolutely 
binding  on  the  courts.  It  is  their  function  to  determine  the 
real  Intent  of  the  law  and,  if  its  ostensible  is  not  the  real  pur- 
pose, to  give  effect  to  the  constitution  by  condemning  the  en- 
actment /Md. 

9.  A  law  providing  that  the  upper  berth  in  a  aleeping-car  shall, 

when  unoccupied,  at  the  option  of  the  occupant  of  the  lower 
berth,  be  closed,  is  not  for  the  promotion  of  public  health  and 
comfort  in  the  Judgment  of  the  legislature,  in  that  the  option 
is  given  in  each  Instance  where  the  regulation  is  applicable  to 
say  whether  it  shall  operate  or  not,  manifestly  suggesting:  that 
It  is  for  private  rather  than  for  public  interests.  Ibid. 

10.  A  law  absolutely  giving  to  the  occupant  of  a  lower  berth  In  a 

sleeping-car  control,  at  his  option,  of  the  upper  berth  in  case  of 
its  not  being  occupied,  is  an  unconstitutional  appropriation  of 
the  property  of  one  for  the  benefit  of  another,  and  an  infraction 
of  several  constitutional  safeguards.  Ihid. 

11.  The  legislature  cannot,  properly,  by  police  regulations  deal  with 

a  matter  not  in  reason  forming  a  proper  subject  therefor  nor 
deal  with  a  proper  subject  by  means  which  are  clearly  unrea- 
sonable. IlHd. 

12.  If  it  were  legitimate  to  give  the  occupant  of  a  lower  berth  in  a 

sleeping-car  control  of  the  upper  berth  in  case  of  its  not  being 
occupied,  it  would  not  be  reasonable  to  confer  such  control  by 
confiscating  for  his  benefit  the  use  of  such  berth.         ,      /Md» 

Judicial  powers  and  functions, 

13.  It  is  a  Judicial  function  to  determine  the  proper  subjects  for  po- 

lice regulations  and  a  legislative  function  to  determine,  pri- 
marily, the  expediency  of  regulation  and  the  character  thereof 
subject  to  Judicial  supervision  to  the  extent  of  determining,  in 
cases  as  they  arise,  whether  the  boundaries  of  reason  have  been 
so  clearly  exceeded  as  to  violate  some  constitutional  prohibi- 
tion, express  or  implied;  the  Judgment  of  the  legislature  being 
controlling  unless  it  appears  beyond  reasonable  controversy 
that  the  Interference  is  unreasonable.    State  v,  Redtnon,       89 

Taxing  power.    See  Estoppel,  2->4. 

Due  process  of  law.    See  Jubt,  1.    MuiaciPAi,  Cobpobations,  16, 17. 

TAXATioir,  7. 

Rights  of  accused  person.    See  Indictment  and  Infobication.  & 

CONSTRUCTIYB  DeLIVEBT.      SoO  CHATTEL  MOBTOAOBS,  4,  5. 

CONTINUANCE. 

A  motion  for  a  continuance  to  secure  an  absent  witness,  made 
after  the  close  of  the  evidence  taken  on  the  trial,  is  held  to 
have  been  properly  denied.    State  ex  rel.  Hallam  v,  Lolly,     263 

CoHTXNTJiNo  Tbespass.    See  Eminent  Domain,  7. 
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CONTRACTS. 

RequiHtes  and  vaUdity.    See  Evidence,  $,  10,    Husbaio)  and  Wipe. 

Pabent  and  Chtld. 
Same:  Proposal  and  acceptance, 

1.  Aside  from  the  statute  of  frauds,  no  express  formal  stipulation 

Is  essential  to  create  a  contract.  Proposal  and  assent  may  take 
any  form.  The  question  always  Is  whether  the  parties  under- 
stood and  Intended  a  contract  based  upon  a  sufficient  considera- 
tion.   Kaley  v.  Van  Ostrand,  448 

Same:  Consideration.    See  Husband  and  Wife,  3,  4. 

Construction:  General  rules.  See  BviDENcnaE,  10.  Loos  and  LmaaoL 
Masteb  and  Servant,  2.    Sales.    Tbzai.,  10. 

Same:  Intention  of  parties, 

2.  Where  the  intent  of  a  contract  Is  manifest  from  the  phraseology 

employed  and  the  terms  and  tenor  of  the  stipulations,  it  must 
be  given  eftect  as  expressive  of  the  Intention  of  the  parties. 
Smith  V,  Merrill,  227 

Same:  Subject  matter. 

8.  In  applying  and  enforcing  any  and  every  contract,  especially 
when  reduced  to  writing,  it  is  the  duty  of  the  court  to  ascer- 
tain what  the  parties  really  intended  by  the  words  used  in  the 
Instrument,  and  so-called  rules  of  construction  are  but  aids  or 
suggestions  resulting  from  common  experience  to  the  effect  that 
people  generally,  In  arranging  and  using  words,  mean  thus  or 
80  thereby.    Hojfmxin  v.  Eastern  Wis.  R.  d  L.  Co.  603 

4.  The  rule  that  partlcularization  followed  by  a  general  expression 
will  ordinarily  be  restricted  to  the  former  is  based  on  the  fact 
in  human  experience  that  usually  the  minds  of  parties  are  ad- 
dressed specially  to  the  partlcularization,  and  that  the  generali- 
ties, though  broad  enough  to  comprehend  other  fields  if  they 
stood  alone,  are  used  in  contemplation  of  that  upon  which  the 
minds  of  the  parties  are  centered;  but  If  the  contrary  appear  to 
have  been  the  Intent,  courts  would  defeat  Instead  of  execute 
the  real  contract  of  the  parties  by  blind  submission  to  any  such 
rule.  IHd. 

6.  In  an  action  for  personal  Injuries  It  appeared  that  plaintiff  had, 
prior  to  the  action,  given  a  release  to  the  defendant  of  claims 
against  the  defendant  by  reason  of  Injuries  received  in  a  col- 
lision, which  by  the  very  terms  used  Is  held  to  have  described 
injuries  resulting  in  trouble  in  one  of  plaintiff's  ovaries,  which 
became  encysted,  necessitating  an  operation  and  Its  removal. 

nid. 

6.  In  such  case,  the  making  of  the  release  being  established  with- 
out contradiction,  and  the  jury  having  found  that  plaintiff's 
damages  resulted  proximately  from  such  injuries,  by  an  api)ll- 
cation  of  correct  legal  construction  of  the  release  the  court 
should  have  granted  defendant's  motion  for  judgment  notwith- 
standing the  verdict.  JMd. 
Forfeiture.  See  Injunction,  5-7.  Insurance,  1,  6-10. 
Performance  or  breach.  See  Appeal,  21.  Master  and  Sebvaitt, 
2,  3.    Municipal  Corporations,  5,  6.    Sales,  10. 

Contributory  Negligence.  See  Dismissal  and  Nonsuit.  Master 
AND  Servant,  10,  28-30.    Negligence.    Railroads,  4,  5. 
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Conversion.     See  Banks  and  Banking,  4,  6,  7.     Stidknoe,  S-& 

Sales,  1.  Trover  and  CJonversion. 
Copies.  See  Bound-vries,  3.  Counties,  7. 
Corporations. 

Shares  of  stock.    See  Taxation,  5,  12. 

OfDcers  and  agents:   Authority  and  functions.     See  Banks  ajd 

Banking,  1,  2. 
Same:  Examination  under  sec.  4096,  Stats.  (1898).     See  Dxscot- 

ERY,  1. 
Foreign  corporations.    See  Taxation,  2. 
Costs. 
Persons  entitled.    See  Appeal,  20,  21,  27.    Drains  and  Dbasiaob 

Districts,  4,  5.    Manpamtts.  3,  8,  9. 
Persons  liable.    See  Drains  and  Drainaos  Distbiotb,  4,  5.   Man- 
damus. 
Counterclaim.    See  Pleading,  5-7. 

COUNTIES. 

Claims:  Account:  Items. 

1.  A  claim  for  the  fee  of  a  physician  for  performing  a  post-mortem 

examination  ordered  under  sec.  4870,  Stats.  (1898),  is  not  sndi 
an  account  as  is,  by  the  calls  of  sec.  677,  required  to  be  itemized, 
and  such  a  claim  filed,  set  out  in  the  statement  preceding  the 
opinion,  is  held  to  have  given  the  county  board  Jurisdiction. 
Quigg  v.  Monroe  County^  122 

2.  Kvery  claim  or  demand  is  not  an  account,  although  every  ac- 

count is  a  claim.  Ibid, 

Same:  Verification, 

3.  Under  sec.  677,  Stats.  (1898),  an  omission  of  the  afKdavit  to  show 

that  the  affiant  is  the  claimant,  his  agent  or  attorney,  is  a 
substantial  defect,  and  the  county  board  acquires  no  Jurisdic- 
tion to  act  upon  or  consider  such  claim.  Meyer  v.  Outagamie 
County,  86 

4.  Where  a  county  board  disregards  such  defect  and  considers  the 

claim,  allowing  some  of  the  items  and  disallowing  others,  and 
thereafter  the  same  claim  is  presented,  properly  verified,  and 
disallowed  because  of  such  prior  action,  on  appeal  to  the  circuit 
court  from  such  disallowance  of  the  whole  claim  it  Is  error  to 
overrule  a  demurrer  to  an  answer  of  the  county  board  setting 
up  as  the  sole  defense  its  previous  action  and  that  no  appeal 
had  been  taken  therefrom.  Ibid, 

Bame:  Appeal  to  circuit  court, 

5.  On  an  appeal  to  the  circuit  court  from  the  refusal  of  a  county 

board  to  allow  in  full  a  claim  presented  against  the  county,  a 
motion  was  made  to  dismiss  the  appeal  for  want  of  Jurisdl^ 
tion,  but  no  objection  was  made  that  the  account  returned  by 
the  county  clerk  was  not  the  original.  Held,  on  app^d,  that 
the  question  whether  the  account  as  presented  to  the  county 
board  was  returned  to  the  circuit  court  was  not  before  the  so- 
preme  court.    Quigg  v.  Monroe  County,  122 

S.  In  such  case  the  circuit  court  found  that  the  claimant  duly  filed 
his  claim  in  writing  with  the  county  clerk  of  the  defendant 
county,  properly  signed  and  verified;  and  the  record  showed 
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that  the  county  clerk  made  due  return  to  the  circuit  court  and 
certified,  as  required  by  sec.  684,  Stats.  (1898)»  and  that  among 
the  papers  returned  there  appeared  an  account  of  plaintiff. 
Eeldy  that  the  supreme  court  could  not  disregard  the  return 
and  say  that  the  original  accoimt  was  not  returned  or  that  the 
account  before  the  latter  court  was  not  proper.  Tbid, 

7.  In  such  case  the  account  in  the  record,  for  the  purposes  of  the 
appeal,  is  held  to  be  the  original  filed,  although  it  was  marked 
"copy."  ItM. 

CoiTNTT  BoABD.    See  CouirriES,  1,  3,  5.    Phtsioians  aitd  Sitiioeons, 
1,2.      . 

County  Ooubt.    See  Appbai.,  29-35.    Ezkcxjtobs  and  ADiainsTSA- 

T0R8. 

C!ouBT  AND  Jury.     See  Bills  and  Notes,  8.    Indtctmei?t  and  In- 

F0RALA.TI0N,    7.       MASTER   AND    SeBVANT,    11,    12,    20,    21,    29,    80. 

Neouoence.    Railboadb,  8,  4.    Sales,  10.    Tbial,  8. 

COURTS.  • 

Bupreme  court.    See  Appeal. 

Circuit  courts.    See  Appeal,  29-35.    Counties,  5-7.  Coubts.  Hject- 

ment,  1. 
County  courts.     See  Appeal,  29-35.    Executobs  and  Administba- 

TORS. 

MunicipaJ  courts:  Appeals.    See  Evidence,  2. 

1.  Under  ch.  286,  Laws  of  1899,  creating  the  second  municipal  court 

of  Bayfield  county,  and  the  facts  stated  in  the  opinion,  held, 
that  the  circuit  court  erred  in  dismissing  an  appeal  from  a 
judgment  of  such  court    Mead  v.  Simpson,  451 

2.  In  such  case  the  Jurisdiction  of  the  circuit  court  on  such  appeal 

is  held  to  have  attached  upon  the  return  made  thereto  regard- 
less of  the  payment  of  the  fee  allowed  the  municipal  Judge  by 
ch.  286,  Laws  of  1899.  JHd. 

Jurisdiction.    See  EriDENCB,  1,  2. 

Covenant.    See  Eminent  Domain,  30. 

Cbedibility.    See  Evidence,  3,  6. 

CRIMINAL  LAW  AND  PRACTICE. 

Nature  and  elements  of  crime.    See  Bastabds,  1-8.     False  Pbb- 

TENSES.  Food. 
Venue,  See  Venue. 
Trial:  Reception  of  evidence.     See  Bastabds,   1-6.     False  Pbb- 

TENSES,  X.    Venue. 
Same:  Province  of  court  and  jury.    See  Bastards,  3,  5.    Indictment 

AND  INFOEMATION,  7. 

Same:  Instructions  to  jury.  See  False  Pretenses,  2,  Food,  5. 
In  a  criminal  prosecution  the  information  alleged  in  the  first 
count  the  offense  and  in  the  second  the  sentence  for  a  similar 
crime,  as  authorized  by  sec.  4737,  Stats.  (1898),  and  the  defend- 
ant requested  and  the  court  refused  an  Instruction  stated  in 
the  opinion.  Held,  that  it  was  not  error  to  refuse  it  entirely. 
Vol.  184—48 
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the  statutory  rule  applying  which  requires  each.  instructioiL 
asked  to  be  given  or  refused  in  full  without  change  or  modifi- 
cation.   Davis  V,  State,  632 
Same:  Requests  for  instructions.    See  Bastards,  7. 
Cbobs-Bxahutation.    See  Evidence,  3,  4.    Tbial,  5. 
Custom.    See  Bills  aitd  Notes,  4-^. 
Davaoks. 
Nominal  damages.    See  Appeat.,  20,  21.    Eminent  Domain,  10,  18» 

28,  33,  37.    Master  and  Servant,  3. 
Substantial  damages.    See  Kkinext  Domain,  10,  37. 
Speculative  damages.    See  Telegraphs,  3,  6,  7.  * 

Grounds  and  subjects  of  compensatory  damages.     See  Eminent 
Domain,  2,  6-11, 13,  14,  18,  27-33,  37.    Fraud,  3.    Mastkr  and 
Servant  2.    Telegraphs,  1-3,  6,  7. 
Same:  Mitigation  of  damages.  See  Eminent  Domain,  25.  Trial,  16. 
Measure  of  damages.    See  Eminent  Domain,  8,  19,  24-26.     Logs 
AND  Lumber,  2. 

Debtor  and  Cbeditor.  See  Banks  and  Baneing,  2,  3,  6,  10.  Bills 
AND  Notes.  Brokers,  2,  3.  Chattel  Mortgages.  Byidkngb,  6. 
Payment. 

Declarations.    See  Elections,  3,  4.    Master  and  Servant,  14. 

Deeds. 
Validity.    See  Appeal,  18. 
Construction.    See  Boi'ndahies,  7. 
Recording  and  registration.    See  Tax  Deeds,  6. 

Definitions.  See  Abbreviations,  2.  Statutes,  1.  Words  and 
Phrases. 

Delay.    See  Bills  and  Notes,  3. 

Delegation  of  authority.  See  Master  and  Servant,  6-10.  Mu- 
nicipal Corporations,  13-15. 

Delivery.    See  Chattel  Mortgages,  1-5. 

Demand.    See  Municipal  Corporations,  5,  6. 

Demurrer.  See  Appeal,  2,  12,  16,  27.  Counties,  4.  Equttt.  Mu- 
nicipal Corporations,  3-6.  Pleading,  4,  8-13.  Schools  and 
School  Districts,  5.    Tax  Deeds,  5.    Telegraphs,  6,  6. 

Depositary.    See  Banks  and  Banking,  5-9. 

Depositions.    See  Discovery,  1. 

Direction  of  Verdict.  See  Appeal,  22,  23,  28.  Bills  and  Notes,  8. 
Brokers,  2.  Eminent  Domain,  10,  18,  28.  Food,  1L  Master 
and  Servant,  4,  24.    Trial,  8-10. 

DISCOVERY. 

Under  sec.  J^OOf),  Stats.  {fS9S) :  Use  of  deposition.  See  Appeal,  L 
L  In  an  action  against  a  corporation  for  the  death  of  a  servant  the 
defendant's  superintendent  was  examined  under  sec.  4096,  Stats. 
(1S98),  and  a  part  of  his  evidence  so  taken  introduced  by  plain- 
tiff against  objection  on  the  first  day  of  the  trial.  On  the  sec- 
ond day,  the  superintendent  being  present  In  court,  the  court 
struck  out  that  part  of  his  deposition  already  introduced  and 
he  was  put  on  the  stand  by  the  plaintift  and  testified  at  length. 
Held,  that  such  ruling  was  not  prejudicial.  Zoesch  v.  Flam- 
6eoM  Paper  Co,  270 
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Production  and  inspection  of  toritings. 

2.  In  proceedings  under  sec.  4183,  Stats.  (1898),  an  unqualified  de- 

nial of  the  allegations  of  a  petition,  praying  permission  to  in- 
spect books,  papers,  etc.,  In  the  possession  or  under  the  control 
of  the  adverse  party,  as  to  such  possession  and  control  consti- 
tutes a  full  answer  thereto,  and  calls  for  the  vacation  of  an 
order  for  such  inspection  theretofore  made.  Bchlesinger  v.  Eh 
linger,  397 

3.  In  such  case,  however,  if  it  appears  that  the  books,  papers,  and 

documents  inspection  of  which  is  sought  have  been  in  the  pos- 
session of  the  adverse  party,  especially  where  such  party  is 
unquestionably  the  proper  custodian  thereof,  the  proof  that 
they  are  so  no  longer  must  be  very  clear  to  require  an  order 
for  their  production  to  be  vacated.  Ihid, 

4.  In  proceedings  under  sec.  4183,  Stats.  (1898),  the  burden  of  proof 

is  on  the  party  seeking  to  have  his  adversary  coerced,  and  an 
affidavit  that  such  adversary  has  control  of  the  papers  (which 
may  be  properly  made  without  personal  knowledge  because  of 
the  presumption  arising  from  the  fact  that  rightly  they  should 
be  in  such  control)  makes  a  prima  facie  case.  Ibid, 

6.  When,  however,  such  presumption  is  rebutted  by  the  positive  de- 
nial by  such  adversary,  an  order  nevertheless  requiring  their 
production,  based  on  mere  suspicion  that  the  denial  is  false, 
or  that  the  papers  are  where  he  might  gain  control  of  th«m, 
is  improper.  Ibid, 

6.  Proceedings  under  said  sec.  4183,  Stats.   (1898),  cannot  be  ex- 

tended so  as  to  compel  the  adverse  party  to  assert  his  right  to 
possession  of  papers  and  obtain  them,  from  one  who  would  r^ 
sist  efforts  in  that  regard,  for  the  purpose  of  producing  them 
for  inspection  of  the  petitioner.  Ibid, 

7.  In  proceedings  under  said  sec.  4183,  Stats.   (1898),  under  the 

facts,  stated  in  the  opinion,  it  is  held  error  for  the  trial  court 
to  refuse  to  vacate  an  order  requiring  the  adverse  party  to  sub- 
mit to  petitioner  the  papers  and  documents  named  in  the  peti- 
tion. IIM. 

DisooviEBT  OF  Assets.    See  Executobs  and  Adionistbatobs. 

Discretion.    See  Appeal,  29,  31.    Evidenob,  S.    MuiaoiPAL  Cobpo- 
BATIONS,  2,  19,  20. 

DISMISSAL  AND  NONSUIT. 

See  Appeai«,  21.    Ejectment,  5.    Injunction,  1.    Master  and  Serv- 
ant, 3,  9,  21. 

Grounds  for  a  nonsuit — that  plaintiff  was  a  fellow-servant;  that 
he  was  guilty  of  contributory  negligence — are  distinct  and  dis- 
similar in  law.    Eoveland  v.  National  Blower  Works,  342 

Disseizin.    See  Adverse  Possession. 

Ditto  Marks.    See  Abbreviatioxs,  2. 

DocnwENTART  EVIDENCE.     See  Boundaries,  2-4.     Disoovebt,  2-7. 
Evidence,  8. 

Drafts.    See  Bnxs  and  Notes,  3-7. 
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DRAINS  AND  DRAINAGE  DISTRICTS. 

1.  Under  ch.  54,  Stats.  (1898),  relating  to  drainage  districts,  a  peti- 
tioner has  absolute  right  to  withdraw  before  the  approval  of 
the  petition  as  warranting  the  appointing  of  commissioners, 
and  thereafter,  till  final  decision  upon  the  commissioners'  re- 
port, he  has  a  qualified  right  to  withdraw  analogous  to  that  of 
a  complainant  in  a  civil  action  in  equity  to  dismiss  his  bill. 
Cash  V,  Kruschke,  130 

t.  Since  the  statute  for  the  creation  of  drainage  districts  does  not 
prescribe  the  practice  to  be  followed  In  all  details,  particularly 
in  respect  to  the  withdrawal  of  petitioners,  such  statute  should 
be  supplemented  by  the  established  practice  in  that  class  of 
civil  actions  having  characteristics  most  nearly  like  those  for 
the  formation  of  such  districts.  Ibid, 

8.  The  proceeding  for  the  formation  of  a  drainage  district  is  analo- 
gous to  a  civil  action  in  equity  and  the  confirmation  of  the 
commissioners'  report  in  the  one  to  the  announcement  of  the 
court's  findings  in  the  other  as  regards  the  termination  of  the 
rights  of  petitioners  to  withdraw  from  such  proceeding  and 
cause  its  discontinuance.  Ibid, 

4.  The  right  of  withdrawal  of  a  petitioner  in  a  drainage  proceed- 
ing after  the  filing  of  the  commissioners'  report  is  subject  to 
the  judgment  of  the  court  as  to  its  reasonableness  under  the 
circumstances,  and  the  terms  requisite  to  protect  other  parties 
concerned  from  being  unduly  prejudiced.  Ibid, 

$,  Ordinarily  In  case  of  a  petitioner  in  a  drainage  district  proceed- 
ing withdrawing  after  the  filing  of  the  commissioners'  report, 
merely  because  of  his  having  considerately  changed  his  mind 
as  to  the  advisability  of  the  enterprise,  the  right  to  do  so  is 
equitably  subject  to  payment  of  aJl  costs  and  expenses  incurred 
up  to  the  time  of  the  withdrawal,  if  such  withdrawal  renders 
necessary  a  dismissal  of  the  proceedings.  Jbid. 

Dus  CouBSE.    See  Biixs  anb  Notes,  3,  4. 

Dub  Process  of  Law.    See  MuiaciPAL  CJorpobations,  16,  17.    Tax- 
ation, 7. 
DuPLiciTr.    See  Loos  and  Lumbeb,  7.    Trial,  24-26. 
DxTREss.    See  Taxation,  14,  15,  17. 

Easements.     See  Adverse  Possession.    Eminent  Domain,  7.    Mu- 
nicipal CORPOIttVTIONS,  10. 

EJECTMENT. 
Jurisdiction, 

1.  Jurisdiction  of  actions  of  ejectment  has  been  given  the  circuit 

courts  by  the  statute — sec.  8,  art.  VII,  Const;  sees.  2420,  3073 
et  seq.  Stats.  (1898), — and  when  plaintiff  properly  commences 
such  an  action  in  the  proper  court  and  serves  his  summons  on 
the  defendant  jurisdiction  of  the  parties  is  obtained,  and  there- 
by the  court  acquires  complete  jurisdiction  of  both  the  sub- 
ject matter  and  the  parties.  Comstock  v.  Boyle,  613 
Evidence.    See  Tax  Deeds,  6. 

2.  In  an  action  of  ejectment  the  verdict  was  indefinite  and  incon- 

clusive.   Under  the  facts,  stated  in  the  opinion,  it  is  held  that 
notwithstanding  the  defective  verdict,  if  there  was  competoit 
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uncontroverted  evidence  showing  a  prima  facie  right  of  re- 
covery In  the  plaintiff*  all  other  errors  assigned  by  defendant, 
and  stated  in  the  opinion,  became  immaterial  and  the  Judgment 
should  be  affirmed.    Dickinson  v.  Smith,  6 

3.  In  an  action  of  ejectment  it  is  held  under  all  the  evidence, 

stated  in  the  opinion,  that  plaintiff  had  shown  a  prim^  facie 
title.  n>id. 

Trial:  Verdict:  Inconcluaive  findings, 

4.  In  ejectment  a  plaintiff  must  recover,  if  at  all,  on  the  strength 

of  his  own  title;  hence  a  finding  of  the  jury  that  the  land  in 
question  is  not  a  designated  part  of  an  original  plat,  according 
to  S/s  map  of  a  city,  is  defective  in  that  it  results  merely  in  a 
conclusion  that  the  land  does  not  belong  to  the  defendant,  with- 
out finding  whether  or  not  it  belongs  to  the  plaintiff,  and  in- 
conclusive in  that  it  merely  finds  that  S.  did  not  so  represent 
things  on  his  map.    Dickinson  v.  Smith,  6 

Judgment, 

5.  In  ejectment,  where  the  plaintiff  fails  to  prove  title  and  the  an- 

swer contains  neither  affirmative  defense  nor  counterclaim,  but 
only  a  general  denial,  the  proper  Judgment  is  a  judgment  of 
nonsuit,  and  in  such  situation  it  is  error  to  receive  testimony 
upon  the  merits  of  the  action,  make  findings,  and  enter  Judg- 
ment in  accordance  therewith.  Com^tock  v,  Boyle,  613 
Election  of  Remedies.    See  Sales,  3,  4. 

ELECTIONS. 
Qualification  of  voters, 

1.  In  an  action  to  try  title  to  the  office  of  alderman,  the  evidence, 

stated  in  the  opinion,  is  held  to  establish  that  voters  whose 
votes  were  rejected  by  the  court  came  into  the  election  district 
a  short  time  before  the  election  solely  for  temporary  purposes 
and  that  they  continued  to  be  mere  temporary  sojourners  there- 
in up  to  and  inclusive  of  election  day,  and  henoe  were  not  Qual- 
ified voters  within  the  calls  of  sees.  12,  69,  Stats.  (1898).  State 
ex  reh  Hallam  v,  Lolly,  263 

Contests:  Declarations  of  voter, 

2.  A  person  who  has  voted  at  an  election  is  a  party  to  any  contro- 

versy thereafter  arising  as  to  the  result  State  ex  reh  Sallam 
V,  Lally,  253 

3.  While  the  declarations  of  a  voter  who  has  voted  at  an  election, 

as  to  how  he  voted,  are  admissible,  there  is  no  absolute  right 
to  their  reception.  The  trial  court  may  receive  or  reject  them 
according  to  circumstances.  ij)id, 

[4.  Whether  the  testimony  of  a  witness  as  to  what  a  voter  said  as  to 
his  residence,  standing  alone,  is  sufficient  to  overcome  the  pre- 
sumption that  he  was  a  legal  voter,  arising  from  the  fact  that 
he  voted  at  the  election,  not  decided.]  Hid. 

EMINENT  DOMAIN. 

Nature  and  extent  of  right  taken.    See  Eminent  Domain,  7. 
1.  A  railroad  or  other  public  or  quasi-ipuhlic  corporation  in  the  con- 
demnation of  land  is  not  required  in  every  case  to  assert  its 
full  power  of  condemnation  given  it  by  statute,  but  may  lessen 
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or  limit  within  a  reasonable  degree  the  estate  or  right  in  the 
land  taken  by  the  condemnation.  Mar^  v,  Milwaukee  I/.,  H, 
rf  T.  Co.  384 

2.  Defendant,  an  electric  intemrban  railway,  after  it  had,  for  sev- 
eral years,  carried  on  its  intemrban  business  over  a  street  rail- 
way system  owned  by  it,  filed  its  petition  for  the  condemnation 
of  so  much  of  the  right,  title,  and  interest  of  the  abutting  own- 
ers as  was  sufBcient  for  the  construction,  maintenance,  and 
operation  of  its  intemrban  system,  the  averments  of  the  petition 
being  stated  in  the  opinion.  Held,  under  sec.  1863a,  Stats. 
(1898),  as  amended  by  ch.  306,  Laws  of  1899;  ch.  465,  Laws  of 
1901;  and  ch.  497,  Laws  of  1905: 

(1)  The  averments  of  the  petition  relieved  the  court  from 
determining  whether,  under  such  statutes,  the  intemrban  raU- 
way  corporation  had  power  to  condemn  a  mere  right  to  run 
electric  interurban  cars  over  the  tracks  of  an  ordinary  street 
railway  and  have  the  damages  of  the  abutting  owners  assessed 
accordingly. 

(2)  The  averments  of  the  petition,  together  with  the  power 
given  by  such  statutes,  amply  showed  that  the  intemrban  rail- 
way corporation  had  by  such  petition  condemned  and  taken, 
subject  to  the  appraisal  of  damages  and  the  special  provisions 
of  sec.  1836,  Stats.  (1898),,  a  right  of  way  in  the  street  for  its 
roadbed  and  appliances,  not  during  the  life  of  the  street  rail- 
way franchise,  but  permanently. 

(3)  The  defendant  railway  having  in  its  petition  recognized 
the  franchise  under  which  the  street  railway  was  operated  on 
the  same  roadbed  and  with  the  same  appliances  with  which  it 
was  operating  Its  intemrban  traffic  and  made  it  one  of  the 
bases  of  such  petition,  acquired  by  the  condemnation  in  ques- 
tion a  right  to  construct  and  maintain  its  interurban  railway 
subject  to  the  duty  to  continue  the  operation  of  street  railway 
cars  during  the  life  of  such  franchise.  IbiiL 

8.  In  such  case  it  was  error  to  limit  plaintiff's  damages  to  those  sns- 
talned  by  the  mere  maintenance  and  operation  of  interurban 
railway  cars  over  street  railway  tracks  in  front  of  her  premises. 

Ihid, 
L  In  such  case  it  was  error  for  the  court  to  instmct  the  jury  as 
stated  in  the  opinion  and  to  refuse  requested  instmctions,  also 
stated  in  the  opinion.  Ilnd, 

6.  In  a  proceeding  tried  in  the  circuit  court  on  appeal  from  the 
award  of  commissioners  appointed  in  condemnation  proceed- 
ings, the  court  charged  the  jury  as  stated  in  the  opinion  in 
Marsh  v.  Milioaukee  L.,  H.  d  T.  Co.  134  Wis,  384.  Held,  error 
for  which  the  judgment  of  the  circuit  court  must  be  reversed. 
Templeton  v.  Milwaukee  L,,  H.  d  T.  Co.  877 

Same:  When  completed:  When  consummated.    See  EiaNEirr  DoicAnr, 

13,  22. 
Interurban  railways:  Compensation:  Persons  entitled:  Accrual  of 
and  right  to  damages, 

6.  Where  lands  sought  to  be  condemned  were  conveyed  prior  to  the 

taking,  the  damages  belong  to  the  then,  and  not  to  the  former, 
owner.    Wilhur  L,  Co.  v,  Milwaukee  L,,  H,  d  T.  Co.  352 

7.  In  proceedings  by  an  Intemrban  railway  to  condemn  and  pei^ 

manently  appropriate  all  that  part  of  plaintilTs  land  lying 
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within  a  city  street  on  which  it  fronts  and  abuts,  Including  the 
common  right  to  the  free  and  unobstructed  use  of  said  street 
to  the  extent  of  the  full  width  thereof,  under  the  evidence, 
stated  in  the  opinion,  held: 

(1)  Defendant  acquired  no  right  in  the  land  when  owned  by 
plaintilTs  grantor  by  the  mere  construction  and  operation,  of  its 
intenirban  railway. 

(2)  So  far  as  plaintiff's  grantor  was  concerned,  the  use  for 
intenirban  purposes  during  his  ownership  was  a  continuing 
trespass. 

(3)  The  acts  of  the  defendant  in  the  occupation  and  use  of 
such  street  for  intenirban  purposes  did  not  operate  to  give  it 
any  rights  whatever  to  any  permanent  use  for  such  purposes. 

(4)  The  property  did  not  pass  to  plaintiff  burdened  with  any 
easement  for  interurban  purposes,  since  no  such  easement  was 
or  could  be  created  up  to  the  time  of  such  conveyance  nor  prior 
to  the  enactment  of  ch.  465,  Laws  of  1901,  providing  for  con- 
demnation of  land  for  interurban  railways.  Ihid, 

8.  In  such  case  whatever  damages,  if  any,  accrued  to  plaintiffs 

grantor  while  he  was  owner  of  the  property  were  merely  for 
trespass  occasioned  by  the  operation  of  interurban  cars  over 
his  property  and  not  for  a  taking  or  permanent  appropriation 
thereof  for  interurban  railway  purposes.  Ihid. 

9.  In  such  case  plaintiff  is  held  entitled  to  recover  the  damages  oc- 

casioned by  the  taking  and  appropriation  of  its  land  for  inter- 
urban railway  purposes.  Ihid, 

10.  In  such  case,  under  the  evidence,  stated  in  the  opinion,  plaintiff 

is  held  entitled  to  substantial  damages,  the  amount  thereof  to 
be  determined  by  a  Jury,  and  it  was  therefore  error  to  direct 
a  verdict  for  six  cents  in  its  favor.  Ibid, 

11.  In  a  proceeding  by  an  Interurban  railway  company  to  condemn 

all  the  rights  of  property  which  would  entitle  the  owners  in- 
terested in  lots  fronting  and  abutting  on  a  street  to  damages 
by  reason  of  the  construction,  maintenance,  and  operation  on 
such  a  street  of  its  line  of  railway,  but  subject  to  a  franchise 
theretofore  granted  by  the  municipal  authorities,  held,  that 
It  would  be  presumed  that  the  placing  of  the  tracks,  poles,  and 
wires  in  the  street  was  a  lawful  rather  than  an  unlawful  act, 
and  that  therefore  they  were  placed  in  the  street  under  a 
street  railway  franchise  and  as  street  railway  tracks,  poles, 
and  wires.    Brickies  v.  Milioaukee  L.,  H.  d  T.  Co,  358 

12.  In  such  case,  the  defendant  company  having  no  power  to  con- 

demn a  right  of  way  in  such  street  prior  to  the  enactment  of 
ch.  465,  Laws  of  1901,  it  was,  so  far  as  abutting  owners  were 
concerned,  a  trespasser  in  its  operation  of  interurban  cars  on 
its  tracks  at  the  same  time  it  was  doing  a  sy-eet  railway  busi- 
ness on  the  same  tracks.  IJ>id. 

13.  On  an  appeal  from  the  award  of  commissioners  appointed  In  pro- 

ceedings to  condemn  all  the  rights  of  property  which  would  en- 
title the  owners  interested  in  lots  fronting  and  abutting  on  a 
street  to  damages  by  reason  of  the  construction,  maintenance, 
and  operation  on  such  street  of  an  intenirban  railway,  under 
the  evidence,  stated  in  the  opinion,  it  is  held: 

(1)  The  taking  by  the  defendant  took  place  after  plaintiff  ac- 
quired title,  and  hence  the  trial  court  did  not  err  in  refusing  to 
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dismiss  the  appeal  because  plaintiff's  grantor  was  omitted  from 
the  notice  of  appeal,  such  omission  being  a  mere  technical  in- 
formality and  having  no  substantial  or  prejudicial  effect  upon 
the  rights  of  any  person. 

(2)  The  unlawful  operation  of  interurban  cars  upon  the 
street  railway  tracks  and  with  street  railway  appliances  during 
the  time  defendant  possessed  no  power  by  statute  to  take  the 
rights  of  abutting  owners  in  the  street  in  question  and  subject 
them  to  the  additional  burden  of  an  interurban  railway  was  In- 
sufficient to  bring  the  case  within  the  rule  that  where  a  claim 
has  accrued  for  damages  to  an  entire  tract  of  land,  by  reason 
of  the  actual  construction  of  a  railroad  over  a  part  of  it,  and, 
before  the  damages  have  been  assessed  or  paid,  the  land  is  sold. 
without  any  provision  in  respect  to  them,  the  right  to  such 
damages  remains  in  the  vendor.  Ibid, 

14.  In  such  case  the  laying  of  the  double  track  in  1900,  expressly  au> 

thorized  by  amendment  to  the  street  railway  franchise,  was  no 
expropriation  of  the  rights  of  the  abutter,  no  ouster,  no  exclu- 
sion of  the  true  owner,  and  imposed  no  additional  burden  on 
the  street  so  as  to  entitle  the  abutting  owner  to  compensation. 

Ibid. 

15.  In  such  case  it  was  held  that  the  rights  of  the  abutter  were  not 

taken  at  the  time  the  double  trttck  was  laid  in  1900.         Ibid. 

16.  In  such  case  it  was  held  that  th^  enactment  of  ch.  465,  Laws  of 

1901,  followed  by  no  change  in  the  former  mode  of  operating 
the  railway  and  no  new  notice  to  the  abutting  lotowners,  no 
new  physical  taking  and  exclusive  possession  of  the  tracks  for 
interurban  railway  purposes,  and  followed  by  the  continued 
double  and  ambiguous  character  of  the  operations  of  the  rail- 
way, rendered  necessary  condemnation  proceedings  to  enable 
defendant  to  transform  its  tracks,  roadbed,  and  appliances  into 
interurban  tracks,  roadbed,  and  appliances.  Ibid. 

17.  In  such  case  the  situation  of  the  defendant  is  held  to  be  not  a 

heading  of  exclusive  possession  under  a  permissive  entry,  but 
the  continuing  of  an  ambiguous  use  or  ambiguous  operations 
upon  the  street  after  the  passage  of  ch.  465,  Laws  of  1901. 
Btewart  v.  Milwaukee  E.  R.  d  L.  Co,  110  Wis.  540,  distinguished. 

Ibid. 

18.  In  a  proceeding  to  condemn  all  the  rights  of  property  which 

would  entitle  the  owners  interested  in  lots  fronting  and  abut- 
ting on  a  street  to  damages  by  reason  of  the  construction,  main- 
tenance, and  operation  on  such  street  of  an  interurban  railway, 
under  the  circumstances,  stated  in  the  opinion,  held: 

(1)  The  owners  at  the  time  of  the  filing  of  the  petition  for 
the  appointment  of  commissioners  were  the  i)ersonB  entitled  to 
damages. 

(2)  The  grantors  of  such  owners  were  entitled  to  no  dam- 
ages which  could  be  assessed  in  such  proceeding. 

(3)  The  court  erred  in  directing  a  verdict  in  favor  of  lot- 
owners  for  nominal  damages.  Ibid. 

Same:  Measure  of  daTtiages. 

19.  In  a  proceeding  to  condemn  so  much  of  the  right,  title,  and  in- 

terest in  a  city  street  of  the  abutting  owners  as  is  sufficient  for 
the  construction,  maintenance,  and  operation  of  an  interurban 
railway,  the  street  already  being  occupied  by  street  railway 
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tracks  and  appliances  in  use  for  both  urban  and  interurban 
traffic,  it  is  held  that  the  damages  should  be  estimated  with  ref- 
erence to  conditioEfS  lawfully  existing  at  the  time  of  filing  the 
award  of  the  commissioners,  including  the  existence  and  opera- 
tion of  the  street  railway  in  the  street  in  front  of  the  plaintiff's 
premises,  and  with  reference  to  the  change  made  by  the  tak- 
ing when  completed,  including  the  substitution  of  an  interurban 
railway  roadbed,  track,  and  appliances  permanently  ui>on  the 
street,  but  with  the  duty  on  the  part  of  the  railway  company  to 
continue  the  street  railway  service;  such  damages  to  be  meas- 
ured by  the  difference,  if  any,  between  the  market  value  of  the 
property  in  its  former  condition  and  its  market  value  with  the 
condemnation  completed.    Marsh  v.  Milwaukee  Z/.,  H,  d  T.  Co, 

384 
Same:  Transmutation  of  rights.    See  BuananT  Domain,  14-16,  19. 

20.  The  transmutation  in  invitum  of  an  estate  or  interest  in  land 

into  a  mere  chose  in  action  to  be  recovered  in  a  condemnation 
proceeding  cannot  take  place  from  any  double,  uncertain,  or 
ambiguous  acts  of  a  corporation  seeking  to  exercise  the  power 
of  eminent  domain,  or  from  anything  less  than  taking  and  hold- 
ing exclusive  possession  by  one  having  a  delegated  power  of 
eminent  domain  to  take  and  hold  for  a  public  purpose  to  the 
ouster  and  exclusion  of  the  true  owner  and  with  his  consent  or 
tacit  acquiescence  in  the  first  instance.  Brickies  v.  Milwaukee 
L.,  H.  &  T.  Co.  358 

21.  In  a  proceeding  to  condemn  all  the  rights  of  property  which 

would  entitle  the  owners  interested  in  lots  fronting  and  abut- 
ting on  a  street  to  damages  by  reason  of  the  construction,  main- 
tenance, and  operation  on  such  street  of  an  Interurban  railway, 
such  use  having  been,  prior  to  the  enactment  of  ch.  465,  Laws 
of  1901,  unlawfully  exercised  in  connection  with  a  lawful  use 
of  street  railway  cars,  tracks,  and  appliances,  "held^  that  there 
was  no  expropriation  of  the  rights  of  the  abutting  lotowners  in 
the  street  by  the  mere  passage  of  the  law  of  1901  nor  by  the 
continuation  of  the  unlawful  use  of  the  street  railway  tracks 
for  interurban  purposes  thereafter.  IMd, 

22.  In  such  case  the  filing  of  the  petition  by  the  railway  company  is 

held  to  have  begun  the  process  of  taking  the  land  or  rights  in 
the  street  in  question,  and,  after  the  award  of  the  commission- 
ers was  filed,  that  the  taking  was  completed,  and,  when  the 
damages  are  ascertained  and  paid  or  tendered,  that  the  taking 
would  be  consummated.  Itid, 

23.  Where  the  right  to  place  street  railway  tracks,  poles,  wires,  and 

appliances  in  a  street  exists  by  virtue  of  a  fifty-year  franchise 
for  the  use  of  such  street,  granted  prior  to  the  time  of  taking 
the  same  for  interurban  purposes  sought  to  be  accomplished  by 
condemnation  proceedings,  the  duty  to  continue  street  railway 
service  under  such  franchise  for  the  remainder  of  the  franchise 
term  survives  the  condemnation  proceedings  and  continues, 
notwithstanding  the  tracks  and  appliances  which  were  for- 
merly street  railway  tracks  and  appliances  will  become  inter- 
urban in  character  by  virtue  of  such  condemnation.  Gosa  v. 
Milwaukee  L.,  H,  d  T,  Co.  369 

24.  In  condemnation  proceedings  to  transmute  street  railway  tracks 

and  appliances  into  interurban  tracks  and  appliances,  in  esti- 
mating the   abutting  owners'  damages  the  existence  of  the 


Digitized  by 


Google 


682  INDEX.  [134 


street  railway  with  its  roadbed  and  appliances,  and  that  the 
street  was  subject  to  that  burden  without  compensation  to  the 
lotowner,  and  to  other  like  burdens  which  the  municipal  au- 
thorities might  in  their  discretion  impose,  are  to  be  considered 
as  conditions  existing  at  the  time  of  the  taking  for  the  inter- 
urban  service,  but  not  as  special  benefits.  Ibid. 

25.  In  such  situation  the  fact  that  by  the  limited  estate  or  interest 

taken  by  the  condemnation  proceedings  the  obligation  to  con- 
tinue the  street  railway  service  for  some  years  will  remain  is 
proper  to  be  considered  in  mitigation  of  damages,  since  the  con- 
demnation takes  a  less  estate  or  interest  than  would  be  tak^i 
were  the  proceedings  initiated  to  take  the  whole  use  of  the 
street  anA  extinguish  the  street  railway  franchise.  Ibid, 

26.  In  such  case  the  perpetual  nature  of  the  right  acquired  by  the 

condemnation,  extending  indefinitely  beyond  the  time  when  the 
street  railway  franchise  must  expire,  should  be  considered. 

Ibid. 
Same:  Leaseholds, 

27.  Where,  in  proceedings  to  condemn  the  rights  of  owners  fronting 

or  abutting  on  a  city  street  for  an  Interurban  railway,  it  ap- 
pears that  the  plaintiff  never  had  more  than  a  leasehold  in- 
terest, which  had  expired  before  the  petition  for  the  appoint- 
ment of  commissioners  was  filed,  plaintiff  has  no  estate  or 
interest  to  be  condemned  or  taken.  Putnej;  Bros.  Co.  v.  Miltoau- 
kee  L.,  H.  d  T.  Co.  379 

28.  Where,  in  such  case,  on  appeal  to  the  circuit  court,  that  court 

directs  a  verdict  in  plaintiff's  favor  for  nominal  damages,  it  is 
not  an  error  of  which  plaintiff,  on  appeal  to  the  supreme  court, 
can  complain,  it  not  being  entitled  to  any  damages  whatever 
proper  to  be  assessed  in  a  condemnation  proceeding.        Ibid. 

29.  In  condemnation  proceedings  the  release  of  damages  by  a  land- 

lord does  not  affect  the  tenant's  right  to  recover.  Ibid. 

30.  In  condemnation  proceedings  instituted  to  acquire  the  estate  or 

interest  of  a  tenant,  the  fact  that  there  had  been  a  breach  of 
covenant  of  the  lease  by  an  assignment  without  the  consent  of 
the  landlord  does  not  affect  the  tenant's  right  to  recover  dam- 
ages, since  the  defendant  cannot  challenge  the  validity  of  such 
assignment.  Ibid. 

31.  Where  the  plaintiff  in  condemnation  proceedings  Is  precluded 

from  recovery  therein  because  his  title  had  expired  before  the 
Institution  of  the  proceedings,  such  proceedings  cannot  be  used 
for  the  recovery  of  damages  for  past  trespasses  not  associated 
with  the  taking  of  the  land.  ibid. 

32.  Plaintiff  in  condemnation  proceedings  was  shown  to  have  occu- 

pied a  store  fronting  and  abutting  on  a  city  street  as  a  tenant, 
but  it  also  appeared  that  at  the  time  the  condemnation  pro- 
ceedings were  Instituted  the  leasehold  interest  had  expired. 
Held,  that  for  any  wrongs  inflicted  upon  plaintiff  or  his  lease- 
hold interest  prior  to  the  filing  of  the  petition  in  the  condem- 
nation proceedings  the  remedy  was  an  action  for  the  trespass. 

Ibid. 

33.  In  such  situation  the  fact  that  in  the  condemnation  proceedings 

nominal  damages  were  awarded  plaintiff  would  be  no  bar  to  an 
action  for  past  trespasses,  since  such  damages  are  not  within 
the  issues  upon  the  condemnation  proceedings.  Ibid. 
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Same:  Special  lenefiU,    See  EMimcirr  Domain,  24. 

S4.  In  a  proceeding  to  condemn  and  permanently  appropriate  all  the 
rights  of  property  which  would  Mititle  the  owners  and  persons 
interested  in  lots  fronting  and  abutting  on  a  city  street  to  dam- 
ages by  reason  of  the  construction,  maintenance,  and  operation 
thereon  of  a  double-track  Interurban  railway,  under  the  evi- 
dence, stated  in  the  opinion,  held,  that  the  roadbed,  tracks, 
poles,  and  wires  were  street  railway  roadbed,  tracks,  poles,  and 
wires,  and  lawfully  in  the  street,  and  only  their  use  for  inter- 
urban traffic  was  unlawful.    Oosa  v,  Milwaukee  L.,  H,  d  T.  Co, 

S69 

35.  In  such  case  there  was  error  in  the  refusal  of  an  instruction 

and  in  the  general  charge,  whereby  the  Jury  were  permitted  to 
offset  the  lotowners'  damages  by  special  benefita  from  the  op- 
eration of  the  street  railway,  In  no  way  connected  with  the 
construction  or  operation  of  the  interurban  railway.  I&id. 

36.  The  special  beneflts  mentioned  in  sec  1848,  Stats.  (1898),  which 

may  be  offset  against  damages  to  the  landowner  on  condemn- 
ing land  for  an  interurban  railway  are  such  as  are  caused  by 
the  construction  of  the  public  work  for  the  installation  of 
which  it  is  sought  to  condemn  the  land.  Specific  benefits  which 
have  no  causal  connection  with  such  public  work  are  not  the 
special  beneflts  referred  to  in  the  statute^  IJ)iA. 

Same:  Appeal.    See  Bhinsnt  Domain,  5,  13,  28. 

Same:  Motion  to  dismiss, 

37.  In  condemnation  proceedings  the  commissioners  awarded  sub- 

stantial damages  to  the  plaintiff  and  nominal  damages  to  plaint- 
iff's grantor,  from  whom  the  property,  together  with  the  right 
to  have  and  recover  damages  for  the  taking  of  the  property  by 
the  defendant,  was  purchased  after  the  petition  for  the  appoint- 
ment of  commissioners  was  filed,  but  before  the  award  of  the 
commissioners  was  filed.  The  defendant  appealed  to  the  circuit 
court  from  the  award  to  plaintiff,  but  did  not  appeal  from  the 
award  made  to  plaintiffs  grantor.  Held,  that  it  was  not  error 
to  deny  a  motion  to  dismiss  the  appeal  on  the  ground  that  it 
did  not  Include  the  award  of  damages  to  plaintiff's  grantor. 
Brickies  v,  Milwaukee  L.,  H,  d  T.  Co,  134  WiB.  358,  followed. 
Templeton  v.  Milwaukee  L.,  H.  d  T,  Co.  877 

EQUITY. 

Jurisdiction.  See  Cancelij^.tion  of  Instbumewts.  Exbcutobs  and 
Administrators,  1,  2,  4.  Injxtnction.  Mobtoaoss,  6.  Mu- 
nicipal Corporations,  26-28.  Refobmation  of  Insibumxnts. 
Taxation,  12,  13,  17,  18. 

Multiplicity  and  circuity  of  action.  See  Executobs  and  Adminis- 
tbatobs,  1,  2,  4. 

Pleading:  Demurrer  ore  tenus. 

Oral  objection  to  the  admission  of  any  evidence  under  a  complaint 

In  an  action  In  equity  does  not  raise  the  question  whether  the 

complaint  shows  that  the  plaintiff  has  an  adequate  remedy  at 

law.    Shannon  v.  Dorsinski,  68 

Estates  of  Decedents.    See  Exbcutobs  and  Administrators. 
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ESTOPPEL. 

Against  the  state.    See  Tax  Deeds,  1. 

1.  \\^6re  a  state  makes  itself  a  peaty  to  an  action  or  a  contract 

or  a  grant  in  its  proprietary  capacity,  it  is  subject  to  the  law 
of  estoppel  as  other  litigant  or  contracting  parties.  Chicago^ 
St,  P.,  M,  <t  0.  R,  Co,  V,  Douglas  County,  197 

2.  A  state  cannot  by  acts  in  pais  be  estopped  to  exercise  its  taxing 

or  police  power.  Ibid. 

8.  The  taxing  power  of  the  state  may  by  regular  action  of  the  state, 
through  its  law-making  power  and  for  a  consideration,  be  sus- 
pended as  to  a  particular  piece  of  property  or  a  particular  per- 
son, and  such  formal  action  of  the  state  will  bind  it  ex  con- 
tractu under  the  clause  of  the  federal  constitution  forbidding 
the  state  to  enact  laws  impairing  the  obligation  of  contracts, 
provided  there  is  an  obligation  of  contract  indepoident  of  the 
constitutional  provision.  IMd. 

4.  A  state  is  not  estopped  to  exercise  its  power  of  assessment  and 

taxation  with  reference  to  certain  lands  merely  because  it  may 
have  made  or  continues  to  make  wrongful  claim  to  own  such 
lands.  rbid, 

5.  In  an  action  by  a  railroad  company  to  set  aside  tax  deeds  issued 

on  lands  lying  within  a  land  grant  made  by  Congress  to  the 
state  and  by  It  granted  to  the  predecessors  of  plaintiff,  brought 
against  the  counties  in  which  the  lands  lay  and  their  grantees 
(assuming,  but  not  deciding,  that  the  plaintiff  can  raise  the 
question  of  estoppel  in  such  suit  in  which  the  state  is  not  ex- 
pressly a  party),  the  oomplaint,  stated  in  the  opinion.  Is  held 
to  show  that  the  lands  in  question  were  subject  to  taxation, 
and  that  there  could  be  no  estoppel  in  pais  asserted  against 
the  exercLse  by  the  state  of  its  taxing  powers.  Ibid, 

EVIDENCE. 

Judicial  notice.    See  Biu.8  a^td  Notes,  6. 

1.  Courts  from  mere  inspection  of  maps  published  by  state  author- 

ity take  judicial  notice  of  the  location  of  municipalities  and 
the  territorial  boundaries  of  the  jurisdiction  of  courts.  Davis 
V,  State,  632 

2.  The  supreme  court  ta^es  Judicial  notice  that  the  village,  now 

city,  of  Waukesha  is  included  within  the  territorial  boundaries 
of  the  municipal  court  for  the  eastern  dlBtrict  of  Waukesha 
county.  Jind. 

Presumptions,  See  Baitks  and  Banking,  6,  7.  Bills  and  Notb8»  7. 
BouNDAKiES,  2,  4.  Chattel  Mobtgaoes,  3.  Discovert,  4,  5. 
Elections,  4.  Eminent  Domain,  11.  Pabent  and  Child,  2,  8. 
Physicians  and  Surgeons,  3,  4. 

Burden  of  proof.  See  Discovert,  4,  5.  Insurance,  10.  Railboads» 
1-3.    Trial,  22. 

Relevancy,  materiality,  and  competency.  See  Bastards,  4,  6.  Bvi- 
DEXCE,  3-6.  Master  and  Servant,  1.  Sales,  8.  TBLBomAPHS. 
8,  4.    Trial,  6.    Trover  and  Conversion,  1. 

Same:  Res  gestx.    See  Master  and  Servant,  14. 
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Prima  facie  evidence.     See  BorNDARiES,  4.    Bills  Ain>  Notes,  7. 

DiscovEBT,  4.    Master  and  Servant,  25. 
Admissions:  By  parties  or  others  interested  in  the  event, 

3.  In  an  action  for  the  conversion  of  a  quantity  of  logs,  where 

plaintiffs  claimed  they  had  purchased  the  logs  from  a  third 
party  in  consideration  of  the  furnishing  to  the  third  party  a 
carload  of  feed,  it  is  prejudicial  to  defendant  to  exclude  ques- 
tions, asked  on  cross-examination  of  the  plaintiff  and  the  third 
party,  tending  to  show  that  in  subsequent  dealings  the  price  of 
the  feed  was  treated  as  a  charge  and  indebtedness  against  the 
third  party.    Taylor  v.  Tigerton  Lumber  Co,  24 

4.  In  such  case  it  is  not  error  to  exclude  questions  seeking  to  show 

that  plaintiffs  had  offered  to  accept  pay  for  the  feed,  where 
such  offers  occurred  in  negotiations  between  plaintiffs,  defend- 
ant, and  the  third  party  with  reference  to  a  compromise  of  the 
controversy  involved  in  the  instant  action.  Ihid, 

5.  In  such  case  inquiries  as  to  whether  the  plaintiffs  advised  or 

forced  the  bankruptcy  of  the  third  party  some  months  after 
the  alleged  conversion  of  the  logs,  whether  the  trustee  in  bank- 
ruptcy  commenced  a  suit  against  defendant  for  the  same  logs, 
and  as  to  the  conduct  and  result  of  that  suit,  were  irrelevant 
and  properly  excluded.  Ilnd. 

6.  In  such  case  It  was  prejudicial  error  to  exclude  inquiries  as  to 

whether  plaintiffs,  being  creditors  of  the  third  party,  did  not 
advise  and  solicit  his  trustee  in  bankruptcy  to  Institute  *such 
suit,  since  such  Inquiries  bore  on  plaintiffs'  credibility  as  wit- 
nesses, as  well  as  on  conduct  by  plaintiffs,  themselves,  incon- 
sistent with  their  ownership  of  the  disputed  logs,  and  tended  to 
establish  an  admission  that  they  had  no  tltlei  Ibid. 

Same:  Proof  and  effect, 

7.  Mere  evidence  of  an  interested  person  as  to  an  admission  tend- 

ing to  impeach  a  written  instrument  (a  promissory  note),  en- 
tirely uncorroborated  and  unequivocally  denied  by  the  person 
said  to  have  made  the  admission,  is  not  sufficient;  the  rule  in 
that  regard  being  nearly  as  strong  as  in  case  of  a  conveyance 
of  realty.    Russell  v,  8 co field,  21 

Declarations.    See  Elections,  3,  4.    Masteb  and  Sestant,  14. 

Hearsay.    See  Boundaries,  3. 

Documentary  evidence:  Public  records.    See  Boitndaries,  2-4. 

Same:  Private  toi'itings.    See  Boundaries,  2-4. 

Same:  Production:  Authentication  and  effect:  Books  of  account. 

8.  The  trial  court  having  excluded  account  books  because  satisfied 

they  contained  no  entries  having  any  reference  to  the  trans- 
actions involved,  whether  the  court  should  accept  the  parties' 
mere  statement  to  that  effect,  or  should  have  made  a  personal 
examination,  pertains  to  discretion,  and  where  the  record  is 
confused  a49  to  the  means  taken  to  convince  the  court  of  the 
absence  of  relevant  entries,  there  is  no  warrant  for  a  conclu- 
sion of  an  abuse  of  discretion.  Taylor  v.  Tigerton  L.  Co.  24 
Parol  evidence:  Written  agreements.    See  Logs  and  Lumber,  4,  5. 

9.  Where  parties  reduce  their  agreements  upon  both  sides  to  writ- 

ing, that  is  the  final  and  conclusive  evidence  of  what  they  have 
agreed,  and  verbal  proposals  or  stipulations,  on  which  at  any 


Digitized  by 


Google 


686  INDEX.  [134 


time  in  the  negotiations  their  minds  hare  apparently  met,  are 
deemed  to  have  been  abandoned  or  merged  Into  the  writing,  and 
cannot  be  considered.    Loree  v.  Webster  Mfg.  Oo.  173 

10.  Such  rule  does  not  exclude  facts,  circumstances,  and  knowledge 

of  the  parties  existing  at  the  time  of  entering  Into  the  a^ee- 
ment  which  may  aid  In  giving  meaning  to  the  words  that  are 
written  therein.  Lbid, 

Opinion  evidence:  Effect, 

11.  On  the  question  of  mental  Incapacity  the  opinions  of  experts, 

who  form  their  opinion  from  a  single  interview  had  for  the 

purpose  of  qualifying  as  witnesses,  are  necessarily  weaJk  and 

Inconclusive  when  opposed  by  facts  in  conflict  therewith.  In  re 

'Deleglise,  41 

Weight  and  sufficiency.  See  Banks  and  Bankino,  1.  Bills  aito 
Notes,  3,  4,  8.  Bbokbrs,  2,  3.  Counties,  1.  Disoovsby/  7. 
Ejectment,  3.  Elections,  1.  Eminent  Domain,  9,  10.  EJvi- 
DENCB,  7,  9,  10.  False  Pretenses,  1.  Gas,  1.  Guardian  and 
Ward.  Master  and  Servant,  2-4,  9-12,  16,  21,  22,  25,  30. 
Mortgages,  8.  Municipal  Corporations,  25.  Physicians  akd 
Surgeons,  2.  Reformation  of  Instruments,  2.  Sales,  1«  7. 
Trial,  6,  8. 

Exceptions.    See  Appeal,  4-7,  14.    Mandamus,  6. 

EXECUTORS  AND  ADMINISTRATORS. 

Discovery  of  assets, 

1.  During  the  pendency  of  the  administration  of  an  estate  in  tha 

county  court  an  action  In  equity  In  the  circuit  court  may  be  in- 
stituted by  an  administratrix  for  a  discovery  of  property  of  the 
estate  and  an  accounting,  where  It  appears  that  the  administra- 
trix Is  ignorant  of  the  amount,  the  condition,  and  the  nature  of 
the  estate  and  property  claimed  to  be  withheld  by  the  defend- 
ant under  claim  of  ownership.    Eisentraut  v,  Cornelius^      532 

2.  In  such  situation,  although  discovery  In  the  county  court  may  he 

had  pursuant  to  sec.  3825,  Stats.  (1898),  yet  the  necessity  of 
bringing  an  action,  either  at  law  or  In  equity,  to  enforce  deliv- 
ery or  restoration  to  the  estate  of  property  discovered,  results 
in  such  circuity  and  multiplicity  of  action  that  It  is  in  itself 
sufficient  grounds  for  suing  In  equity.  Ibid. 

3.  During  the  pendency  of  the  administration  of  an  estate  in  the 

county  court  the  administratrix  instituted  an  action  In  the  cir- 
cuit court  for  a  discovery  of  the  property  of  the  estate  and  an 
accounting.  Held,  that  it  was  error  to  limit  the  relief  awarded 
to  an  adjudication  of  the  amount  the  defendants  were  found  to 
have  obtained  from  the  estate  of  the  deceased,  without  deter- 
mining defendants*  right  to  credits  for  any  sums  which  they 
claimed  to  have  paid  to  the  heirs  of  the  deceased  and  upon 
debts  and  claims  against  the  deceased  and  his  estate.         Ibid. 

4.  Such  adjudication  deprived  the  parties  of  the  benefit  sought  to 

be  gained  by  action  in  the  circuit  court,  namely,  the  avoidance 
of  a  circuity  and  multiplicity  of  actions,  and  a  final  and  com- 
plete settlement  of  the  whole  controversy  between  the  parties 
having  an  interest  in  the  subject  matter  of  the  action.      Ibid. 
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6.  Where,  during  the  pendency  of  the  administration  of  an  estate  In 
the  county  court,  the  administratrix  institutes  an  action  in  the 
circuit  court  for  a  discovery  of  the  property  of  the  estate  and 
for  an  accounting,  the  object  of  the  action  is  to  secure  the  ^s- 
tody  of  the  assets  of  the  estate  so  that  they  may  be  distributed 
among  those  rightfully  entitled  to  them,  and  hence,  where  some 
of  the  heirs  have  released  their  rights  to  the  defendants,  it  is 
appropriate  that  such  releasing  heirs  should  be  made  parties  to 
the  action,  so  that  their  right  to  any  portion  of  the  estate  can 
be  litigated,  if  controverted  by  any  interested  party,  to  the  end 
that,  upon  the  final  accounting,  the  defendants  may  be  required 
to  pay  over  to  the  administratrix  the  amount  of  the  estate  re- 
quired for  its  administration  and  the  payment  of  the  amounts 
found  due  the  other  distributees.  Ibid, 

6.  In  such  case  it  is  no  objection  to  the  adjudication  of  the  rights  of 

the  parties  that  the  administration  of  the  estate  in  the  county 
court  is  incomplete.  Ibid, 

7.  During  the  pendency  of  the  administration  of  an  estate  in  the 

county  court  the  administratrix  instituted  an  action  in  the  cir- 
cuit court  for  a  discovery  of  the  property  of  the  estate  and  for 
an  accounting.  The  proof  disclosed  that  the  property  for  which 
recovery  was  sought  was  held  separately  by  the  two  defend- 
ants. Held,  that  it  was  error  to  award  judgment  that  the  plain- 
tiff recover  from  the  defendants  Jointly  an  amount  equal  to 
the  total  amount  of  property  that  both  defendants  were  found 
to  *have  obtained  from  the  decedent.  Ibid, 

8.  In  such  case  the  court  must  ascertain  the  separate  liability  of 

each  defendant  and  award  judgment  as  to  each  accordingly. 

Ibid, 

9.  Where,  in  an  equitable  action  by  an  administratrix  against  an 

heir  and  her  husband  for  discovery  of  property  of  a  decedent's 
estate  and  an  accounting,  defendants  were  examined  as  wit- 
nesses for  plaintiff  as  to  their  course  of  dealing  with  the  dece- 
dent, and  were  required  to  give  evidence  of  communications  and 
transactions  through  which  they  obtained  possession  of  the 
property  In  question  and  of  the  repayment  of  specific  sums  col- 
lected by  them,  it  is  error  to  exclude  defendants'  testimony  cov- 
ering the  details  of  such   transactions  and  communications. 

Ibid, 

Exemptions.    See  Insxtrance,  1.    Municipal  Cobpobations,  29. 

Experts.    See  Evidence,  11. 

FALSE  PRETENSES. 
See  Indictment  and  Information. 

1.  In  a  prosecution  for  obtaining  money  from  one  J.  W.  by  false 

pretenses,  under  the  evidence,  stated  in  the  opinion,  there  is 
held  to  be  no  fatal  variance  between  the  allegations  of  the  in- 
formation and  the  proof  with  respect  to  the  identification  of 
the  person  by  whom  it  was  claimed  the  defendant  had  been  en- 
gaged to  collect  the  money  secured.    Davis  v.  State,  632 

2.  In  a  criminal  prosecution  for  obtaining  money  by  false  pre- 

tenses, instructions  to  the  jury  relating  to  reasonable  doubt 
and  the  elements  constituting  the  offense  charged,  stated  In  the 
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opinion,  while  not  as  full  and  accurate  as  they  perliaps  might 
be,  are  held  to  fairly  present  the  issuable  facts  to  the  Jury,  and 
not  prejudicial.  Ibid. 

Fees.    See  Physicians  aio)  Suboeoits,  1,  2. 

Fejllow-Ssbvants.  See  Dismissal  and  Nonsxtit.  Mastkb  aitd  Sxsy- 
ANT,  fr-9,  17,  18,  21,  23-25. 

Findings.  See  Appeal,  4,  5,  7,  14,  16,  18,  19.  Abbitratiow  and 
AwABD,  4.  Banks  and  Banking,  1.  Bills  awi>  Notes,  S, 
Chattel  Mortgages,  1.  Ejectment,  5.  Masteb  ajxd  Seby- 
ant,  1,  15.    mob'jgages,  3. 

Fire  Insurance.    See  Insurance,  1. 

FiRKMAN.    See  Municipal  Corporations,  80-38. 

FOOD. 

Butter:  Police  regulations:  Evidence, 

1.  Under  sec.  46070,  Stats.  (189S),  as  amended  by  ch.  151,  Laws  of 

1901,  the  prohibitory  and  descriptive  words  of  the  statute  are 
not  enlarged  by  the  further  provision:  "Nothing  in  this  sec- 
tion shall  be  construed  to  prohibit  the  manufacture  or  sale  of 
oleomargarine  in  a  separate  and  distinct  forni  and  in  such 
manner  as  will  advise  the  consimier  of  its  real  character,  and 
free  from  coloration  or  ingredient  that  causes  it  to  look  like 
butter."    Meyer  v.  State,  156 

2.  Such  portion  of  the  statute  relating  to  oleomargarine,  in  con- 

nection with  other  statutes  relating  to  the  same  subject  mat- 
ter, is,  however,  an  aid  in  determining  upon  what  particular 
ground  of  police  regulation  the  statute  is  founded.  Ibid. 

3.  Such  statute  relating  to  oleomargarine  is  held  to  be  a  police 

regulation  respecting  public  safety,  that  is,  relating  to  the  pre- 
vention of  frauds  or  imposition  and  not  to  the  public  health. 

Jbid, 

4.  The  words   "yellow   butter"   in   sec.    4607c,    Stats.    (1898),  as 

amended  by  ch.  151,  Laws  of  1901,  are  used  in  their  popular, 
rather  than  their  trade  or  technical,  sense,  and  define  them- 
selves. Ibid. 

5.  Yellow  butter  does  not  mean  all  kinds  of  butter,  and  hence  it 

is  error  in  U  prosecution  under  sec.  4607c,  Stats.  (1898),  as 
amended  by  ch.  151,  Laws  of  1901,  to  instruct  the  Jury  as  stated 
in  the  opinion.  Ibid, 

6.  In  a  prosecution  under  sec.  4607c,  Stats.  (1898),  as  amended  by 

ch.  151,  Laws  of  1901,  it  is  error  to  permit  a  witness  to  answer 
questions  how  the  article  sold  by  plaintiffs  in  error  compared 
in  color  with  butter  manufactured  in  the  vicinity  for  named 
foreign  markets,  and  whether  it  would  pass  such  markets  so 
far  as  color  was  concerned.  Ibid, 

7.  In  a  prosecution  under  sec  4607c,  Stats.  (1898),  as  amended  by 

ch.  151,  Laws  of  1901,  the  inquiry  is  twofold:  (1)  Does  the 
compound  in  question  come  within  the  prohibition  of  the  stat- 
ute? (2)  Did  the  accused  sell,  ship,  consign,  etc.,  this  com- 
pound? Ibid. 

8.  In  a  prosecution  under  sec  4607c,  Stats.  (1898),  as  amended  by 

ch.  151,  Laws  of  1901,  if  the  article  claimed  to  be  in  violation  of 
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the  statute  Is  in  imitation  of  yellow  butter,  It  is  immaterial 
whether  such  Imitation  is  brought  about  by  the  addition  of  a 
dye  or  by  the  selection  of  ingredients.  Ihid, 

9.  Tlie  words  "which  shall  be  in  imitation  of  used  in  sec.  4607o; 
Stats.  (1898),  as  amended  by  ch.  151,  Laws  of  1901,  in  describ- 
ing the  contraband  compound,  imply  a  conscious  imitation  in 
the  manufacture  thereof.  Tbid, 

[10.  Sec.  4607c,  SUts.  (1898),  as  amended  by  ch.  151,  Laws  of  1901, 
contains  no  words  indicating  that  the  prohibited  acts  must 
have  been  knowingly  or  wilfully  done.  What  would  be  the 
consequence  to  one  who  sold  or  shipped  in  entire  ignorance  of 
the  fact  that  the  article  was  not  butter  and  who  had  no  in- 
tention  to  sell  or  ship  any  compound  in  imitation  of  yellow 
butter,  not  determined.]  Ihid^ 

11.  In  a  prosecution  under  sec.  4607c,  Stats.  (1898),  as  amended  by 
ch.  151,  Laws  of  1901,  it  is  not  error  to  refuse  to  direct  a  ver- 
dict of  acquittal  when  there  was  evidence  from  which  the  Juxy 
would  be  authorized  to  infer  conscious  imitation  in  the  manu- 
facture of  the  compound;  and  that  the  accused  had  knowledge 
that  the  compound  was  not  butter,  and  in  fact  sold  or  shipped  it. 

Ibid. 

FoBOE.    See  Bastabds,  1-3. 

FOBECLOSUBE.      SCO  MOBTGAGBS,  9,  11,  13. 

FoBBiGN  Ck)BPOBATiONS.    See  Taxation,  2. 
F0BFEITX7BE.    See  Injunction,  5-7.    Insitbanob,  1,  6-10. 
FoBMEB  Sentence.    See  iNDioTinsNT  and  Infobicatign,  4,  6,  7. 
Fbanchibx.    See  Bionxnt  Domain,  2, 11,  23. 

FRAUD. 

See  Appeal,   2-4.     Chattel  Mobtoages,  3.     Pleading,   2.     Tax 

Deeds,  3. 

Fraudulent  representations, 

1.  Where  a  representation,  alleged  to  be  fraudulent,  consisted  of  a 

statement  that  the  purchaser  of  a  stock  of  goods  proposed  to 
continue  the  business  at  the  old  stand.  It  does  not  present  a 
case  of  actionable  fraud,  since  it  is  simply  a  statement  of  fu- 
ture intention  and  not  of  an  existing  fact,  and,  while  reprehen- 
sible if  untrue,  it  affords  no  basis  for  rescission.  James  Musio 
Co.  v.  Bridge,  510 

2.  A  promise  or  a  representation,  to  be  actionable,  must  have  been 

relied  upon  or  served  as  an  inducement  to  the  consummation  of 
the  contract.  Ibid, 

Damages, 

3.  There  can  be  no  recovery  of  damages  for  an  alleged  fraud  where 

the  court  has  found  on  suflElcient  evidence  that  the  transaction 
involved  is  entirely  free  from  fraud.  James  Music  Co,  v.  Bridge^ 

510 

Fbatjds,  Statute  of.     See  Contracts,  1.     Pabent  and  Child. 

Fbee  High  Schools.     See  Schools  and  School  Distbiots. 

Vol.  134  — 44 
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GAa 

1.  The  existence  of  a  defect  in  a  gas  company's  pipe,  allowing  a 

dangerous  escape  and  accumulation  of  gas,  is  evidencei,  .unex- 
plained, of  negligence.    Morrison  v,  Superior  W.,  L,  d  P.  Oo, 

167 

2.  In  an  action  for  loss  by  fire  alleged  to  have  been  caused  by  de- 

fendants' negligence  in  failing  to  repair  a  defect  in  a  pipe, 
thereby  allowing  a  dangerous  escape  and  accumulation  of  gas, 
while  a  clause  of  the  instruotions  given:  "The  mere  fact  that 
a  leak  occurs  in  defendant's  pipes  is  not  in  itself  evidence  of 
negligence  on  its  part/'  when  applied  to  some  conditions  might 
constitute  harmful  error,  it  was  not  erroneous  when  consid- 
ered in  connection  with  the  facts  presented  in  evidence,  and 
the  further  instruction  that  as  to  small  ordinary  leaks  there 
was  only  the  duty  of  reasonable  inspection  and  ordinary  dili- 
gence to  make  necessary  repairs.  IbiA. 

Gknxbal  Cit7  Chabtsb.    See  MumciPAi.  CoBPOBiLTiONS,  1. 

GsmEBAL  Deniai*.    See  Ejecticbkt,  5.    Plsadino,  1. 

Good  Fatth.    See  Logs  and  Lxtmbeb,  6,  7. 

GsAiK  in  warehouse.    See  Taxation,  1-4. 

GUARDIAN  AND  WARD. 

Appointment,    See  Appeal,  33-35. 
Incompetent  persons:  Evidence, 

1.  In  proceedings  for  the  appointment  of  a  guardian  for  an  lnc(Hii> 

potent  person,  the  evidence,  stated  in  the  opinion*  is  Tield  to 
sustain  an  order  making  such  appointment   In  re  DelegJise,   41 

2.  The  mental  Incapacity  described  by  the  statute,  authorizing  the 

appointment  of  a  guardian  of  an  incompetent  person,  relates 
more  to  the  competence  of  the  person  with  reference  to  the 
care  and  conservation  of  property,  and  the  care  of  health  and 
person,  than  it  does  to  insane  hallucinations.  Ibid. 

Haitotstiitinq.    See  Appeal,  13. 

Habd  AonoNS.    See  Appeal,  20. 

Health.    See  Food.    Insubanoe,  €,  11. 

HsABSAT  Evidence.    See  Boundabies,  3. 

HsiBS.    See  Cancellation  of  Instbxjme>'ts,  2,  3.    Ezxoutobs  and 
Administbatobs,  3-5. 

High  Schools.    See  Schools  and  School  Distbiots. 

HIGHWAYS. 
See  Injunction,  2-4. 

Establishment:  Restrictions  on  location, 
A  farm  building  commonly  called  a  tobacco  shed,  used  by  a  farmer 
to  dry,  cure,  and  fit  for  market  tobacco  grown  on  a  farm,  is 
not  a  "building  or  fixture  used  for  the  purpose  of  trade  or  man- 
ufacture" within  the  calls  of  sec.  1263,  Stats.  (Supp.  1906;  Laws 
of  1899,  ch.  140),  forbidding  the  laying  out  of  a  public  high- 
way through  any  such  building  or  fixture.    Bharpe  v,  Hasey, 

618 
HiBiNQ.    See  Masteb  and  Servant,  1-3. 
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HUSBAND  AND  WIFE. 

Contracts  between  husband  and  vHfe:  Services:  Consideration. 

1.  The  law  requires  a  husband  to  support,  care  for,  and  provide 

comforts  for  his  wife  in  sickness  as  well  as  health.  Such  re- 
quirement is  grounded  upon  principles  of  public  policy,  and  the 
husband  cannot  shirk  it,  even  by  contract  with  his  wife.  Ryan 
V.  Dockery,  431 

2.  Husband  and  wife  may  contract  with  each  other  before  marriage 

as  to  their  mutual  property  rights,  but  they  cannot  vary  the 
personal  duties  and  obligations  to  each  other  which  result  from 
the  marriage  contract  itself.  IJHd. 

3.  When  a  husband  promises  to  care  for,  nurse,  and  support  his 

wife  after  marriage  (she  being  before  marriage  a  widow  with 
some  property  and  blind),  he  promises  only  to  do  that  which 
the  law  requires  him  to  do  in  any  event,  and  neither  the  doing 
of  what  he  is  In  law  bound  to  do  nor  the  promise  so  to  do  is  a 
consideration  for  his  wife's  promise  to  bequeath  him  her  prop- 
erty. Ihid. 

4.  Such  promise  of  the  wife  is  a  nudum  pactum,  and  hence  where 

the  husband  filed  a  claim  for  the  value  of  such  services  against 
his  wife's  estate,  alleging  such  a  contract,  there  can  be  no  re- 
covery upon  express  contract,  and  the  law  will  not  Imply  one. 

IDid. 
Actions:  Competency  as  toitnesses.    See  Sauss,  8. 

iDEimxY.    See  False  Pretenses,  1.    Sat.es,  8,  9. 
Impeachment.    See  Akbitration  and  Award,  1-4. 
Implied  Contracts.    See  Parent  and  Child,  1. 
Implied  Warranty.    See  Sales,  9. 
Improvements.    See  Municipal  Corporations,  12-29. 

INDICTMENT  AND  INFORMATION. 

Requisites  and  suffUiiency:  "Variance,    See  False  Pretenses. 

1.  Under  sec.  4669,  Stats.  (1898),  an  information  charging  the  de- 

fendant with  obtaining  money  by  false  pretenses  is  held  suffi- 
cient, although  it  does  not  allege  that  the  person  defrauded, 
"relying  upon  the  false  pretenses  used  and  believing  them  to 
be  true,"  parted  with  his  money.    Davis  v.  State,  632 

2.  In  an  information  the  words  used  in  the  statutes  to  define  a  pub- 

lic offense  need  not  be  strictly  pursued  in  charging  an  offense 
under  such  statutes,  but  other  words  conveying  the  same  mean- 
ing may  be  used.  Ibid, 

3.  The   provisions   of   sec.   4706,    Stats.    (1898),  apply   on  appeal, 

whether  there  is  an  amendment  of  the  information  or  not  Ibid, 

4.  Under  sec  4737,  Stats.  (1898),  an  information,  after  alleging  the 

former  conviction,  alleged  Uiat  "such  conviction  remains  of  rec- 
ord and  unreversed."  There  was  no  claim  that  the  sentence 
under  such  former  conviction  had  been  set  aside.  Held,  under 
sees.  4658,  4659,  Stats.  (1898),  that  there  was  no  prejudicial 
error,  although  the  mistake  in  the  use  of  the  word  "convic- 
tion" instead  of  the  word  "sentence"  is  not  approved.         Ibid, 
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5.  The  term  "conviction"  is  used  in  common  language,  and  some- 

times in  the  statutes,  in  two  different  senses.  In  its  most  com- 
mon use  it  signifies  the  finding  of  the  jury  that  the  accused  is 
guilty,  but  it  is  frequently  used  as  Implying  a  judgment  and 
sentence  of  the  court  upon  a  verdict  or  confession  of  guilt. 

Ibid. 

6.  An  information  under  sec.  4737,  Stats.  (1898),  charging  accused 

In  this  respect  and  that  "such  conviction  remains  of  record  and 
unreversed/'  is  held  to  meet  the  constitutional  requirement  that 
the  accused  shall  enjoy  the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him.  Ihid. 

7.  While  a  former  sentence  must  be  pleaded  when  relied  upon  to 

subject  the  accused  to  the  heavier  punishment  imposed  by  stat- 
ute on  conviction  of  a  second  offense,  the  jury  must  determine 
the  fact  as  to  the  former  sentence,  and  the  record  thereof  can- 
not be  considered  in  arriving  at  their  conclusion  upon  tlie  sep- 
arate and  primary  offense  charged  in  the  Information.  Ibid^ 
Issues  and  proof.    See  Crimit^al  Law. 

INJUNCTION. 

Grounds  of  relief  in  general.     See  Munioipai.  Ck>RP0RATi0N8,  11, 
26,  29.    Taxation,  17,  18. 

Same:  Irreparable  injury. 

1.  A  town  owning  a  lot  granted  the  use  of  it  to  plaintiff,  who  was 

under  contract  to  furnish  power  for  the  city's  water  and  eleo- 
trie  light  plant,  and  also  granted  plaintiff  permission  to  main- 
tain and  operate  a  private  manufacturing  plant  thereon.  Sub- 
sequently the  towYi  granted  the  defendant  permission,  against 
the  plaintiff's  objection,  to  dig  a  trench  and  lay  a  steam  pipe 
across  the  lot  to  connect  defendant's  mill  with  its  own  power 
plant.    Under  the  evidence,  stated  in  the  opinion.  It  is  held: 

(1)  The  defendant's  acts  constituted  at  most  a  technical  tres- 
pass upon  plaintiff's  right  to  occupy  the  lot. 

(2)  The  injury  to  plaintiff  was  of  such  nature  as  to  be  ade- 
quately redressed  in  an  action  for  damages. 

(3)  The  threatened  Injury  was  not  irreparable  in  Its  nature 
nor  a  continuous  or  repeated  invasion  of  plaintiff's  rights. 

(4)  No  ground  for  equitable  interference  by  way  of  injunc- 
tion was  established. 

(5)  Judgment  dismissing  the  complaint  should  have  been 
awarded.    Jacobs  v.  Lakeside  Lumber  Co,  179 

&ame:  Repeated  trespasses:  Evidence:  Collateral  issues. 

2.  In  an  action  in  equity  to  enjoin  repeated  trespasses  in  going 

upon  and  traveling  over  a  piece  of  land  formerly  a  highway, 
but  prior  to  such  trespasses  discontinued  by  order  of  the  town 
board,  it  is  held  to  have  been  proper  to  receive  in  evidence  the 
order  discontinuing  the  highway.    Shannon  v.  Dorsinski,       68 

3.  In  such  case  an  offer  to  prove  that  some  other  highway  was  not 

regularly  laid  out,  although  it  was  opened  and  in  existence,  is 
held  to  have  been  properly  rejected  as  involving  the  trial  of  a 
collateral  issue  and  as  irrelevant  and  immaterial.  Ibid. 

4.  In  such  case  testimony  concerning  the  manner  of  posting  notices 

of  the  meeting  to  discontinue  the  highway  in  question  and  their 
service  is  held  to  have  been  properly  admitted.  Ibid, 
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Subjects  of  protection  and  relief:  Contracts:  Forfeiture, 

5.  A  court  of  equity  will  not  as  readily  exercise  its  power  or  grant 

as  full  relief  after  forfeiture  at  law  for  the  breach  of  a  condi- 
tion subsequent  as  before  the  forfeiture  has  been  accomplished^ 
and  hence,  where  the  purpose  of  an  action  is  to  establish  the 
rights  of  plaintiff  In  a  contract,  to  prevent  the  declaration  of  a 
-  forfeiture  of  those  rights,  and  to  prevent  the  enforcement  of  a 
forfeiture  If  declared,  the  uncertainty  as  to  the  power  or  will- 
ingness of  a  court  of  equity  to  grant  such  relief  after  the  dec- 
laration of  the  forfeiture  as  before,  affords  a  reason  for  main- 
taining the  existing  situation  until  the  final  hearing  and  en- 
joining the  declaration  of  the  forfeiture.  Eau  Claire  Dells  Imp. 
Co,  V,  Eau  Claire,  648 

6.  Where  the  threatened  action  of  a  common  council  consisted  in 

declaring  the  forfeiture  of  a  contract,  it  relates  to  contractual 
rights  and  is  subject  to  the  control  of  the  court  Ihid, 

Preliminary  injunctions:  Grounds:  EUctent  of  relief.  See  Taxa- 
tion, 18. 

7.  While  in  granting  a  preliminary  injunction  the  court  should  go 

no  further  than  necessary  to  preserve  and  protect  existing 
rights  pending  the  litigation,  yet,  if  it  appears  that  the  decla- 
ration of  a  forfeiture  pending  litigation  will  render  futile  in  a 
measurable  degree  the  relief  sought  by  the  plaintiffs  or  cause 
them  serious  or  irreparable  Injury,  a  preliminary  Injunction 
should  be  continued,  especially  if  no  considerable  damage  Is  to 
be  occasioned  to  the  defendant  Eau  Claire  Dells  Imp,  Co.  v. 
Eau  Claire,  548 

Same:  Modification, 

8.  In  case  of  a  motion  to  vacate  a  temporary  injunctional  order  and 

it  clearly  appearing  that  such  order  is  proper  in  part  and  im- 
proper in  part,  it  should  be  modified  accordingly.  A.  M.  Btange 
Co,  V,  Merrill,  514 

9.  Where  an  order  modifying  a  preliminary  injunction  was  based 

on  a  mistaken  view  of  the  law,  the  trial  court's  action  is  prop- 
erly subject  to  review  on  appeal,  and,  if  it  appears  that  the  ends 
of  justice  will  best  be  served  by  maintaining  the  status  quo  of 
the  parties  pending  the  litigation,  the  temporary  injunction  as 
originally  issued  will  be  continued  in  force  until  the  final  hear- 
ing.   Eau  Claire  Dells  Imp,  Co,  v,  Eau  Claire,  648 

Review  on  appeal:  Presumptions, 

10.  In  reviewing  the  action  of  the  circuit  court  In  passing  on  the  pro- 
priety of  a  temporary  injunction  the  sufficiency  of  the  com- 
plaint will  be  assumed  if  a  fair  doubt  of  law  or  of  fact  as  to 
plaintiff's  ultimate  right  to  recover  is  presented.  Eau  Claire 
Dells  Imp,  Co.  v.  Eau  Claire,  54g 

INQTIBST.    See  Physicians  and  Stjrqkons,  8. 

Insolvency.    See  Banks  and  Banking,  1,  8,  9. 

Inspection.    See  Gas. 

Instbuottons  to  Jxtrt.  See  Appeal,  22.  Eminent  Domain,  4,  5  35 
False  Pbete>'sp:8,  2.  Food,  5.  Gas,  2.  Sales,  5,  lo!  Twal! 
11-22.    Tbover  and  Convebsion,  2. 
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INSURANCE. 
FnuB. 

Forfeiture:  Breach  of  warranty:  CJiattel  mortgages. 

1.  In  an  action  on  a  policy  of  fire  Insurance  one  defense  was  that 

the  property  insured  was  or  became  incumbered  by  a  chatty 
mortgage.  The  trial  court  held  that,  as  the  chattel  mortgage 
covered  exempt  property  and  was  not  witnessed  as  required  by 
statute,  it  was  void  both  as  to  the  exempt  and  nonexempt  prop- 
erty therein  mortgaged,  and  directed  a  verdict  for  plaintiff. 
ffeld  error,  since  it  was  apparent  from  the  evidence,  stated  in 
the  opinion,  that  the  Insured  intended  to  convey  every  article 
named  in  the  schedule  attached  to  the  mortgage,  a  large  part 
of  which  weus  nonexempt  and  capable  of  being  mortgaged  by 
him  without  his  wife's  signature  and  witnesses  thereto.  I'owler 
V.  Hunt,  48  Wis.  345,  distinguished.  Molle  v.  Keioaskum  Mut. 
F.  Ins,  Co,  404 

Accident. 

Notice  of  injury, 

2.  Sec.  1966— 49a,  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  235),  does 

not  relate  to  the  claim  of  a  beneficiary  after  the  death  of  the 
Insured  person.    Cady  v.  Fidelity  d  C.  Co.  322 

3.  An  Ineffective  attempt  to  comply  with  the  law  aforesaid  doea  not 

extend  beyond  the  intent  so  as  to  relate  to  a  beneficiary,  un- 
less the  language  of  the  memorandum  is  unmistakably  to  the 
contrary.  Ihid, 

4.  The  word  "immediate,"  in  an  insurance  policy,  in  respect  to  giv- 

ing notice  of  any  accident  or  injury  for  which  a  claim  Is  to  be 
made,  by  settled  Judicial  coilstructlon  antedating  the  policy  and 
so  a  part  thereof,  means  as  soon  as  practicable  under  the  cir- 
cumstances of  the  case,  in  the  absence  of  some  unmistakable 
limitation  to  the  contrary.  Ibid, 

5.  Under  the  foregoing  rule  service  Of  notice  by  a  beneficiary  as 

soon  as  practicable  after  obtaining  knowledge  of  the  existence 
of  the  policy  Is  sufficient.  Ibid, 

Defenses:  Suicide, 

6.  Evidence  of  the  state  of  health  of  an  insured  person  for  a  con- 

siderable period  of  time  prior  to  his  death,  where  It  is  claimed 
he  died  by  suicide,  is  proper  as  bearing  on  whether  the  deceased 
came  to  his  death  as  the  result  of  a  suicidal  Intent  Cady  v. 
Fidelity  d  C,  Co.  322 

7.  The  term  "death  by  suicide,  sane  or  insane,"  does  not  include 

death  by  the  act  of  the  assured  without  any  mental  purpose  of 
self-destruction.  Ibid. 

8.  If  one  in  a  fit  of  delirium  or  other  condition  of  irresponsibility, 

without  Intention  to  take  his  own  life,  does  some  act  from 
which  his  death  ensues,  such  death  is  by  accident,  not  by  sui- 
cide. Ibid. 

9.  The  distinction  between  suicide  by  a  sane  person  and  suicide  by 

an  insane  person,  within  the  meaning  of  a  policy  clause  "death 
by  suicide,  sane  or  Insane,"  lies  in  the  mental  capability  in  the 
one  case  and  the  absence  of  It  in  the  other  to  appreciate  the 
moral  nature  and  quality  of  the  purpose.  Ibid, 
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10.  In  case  of  the  defense  of  death  by  suldde  being  Interposed  In 

an  action  on  a  life  insurance  policy,  the  burden  of  proof  is  oil 
the  defendant  to  establish  such  defense.  lUd. 

Same:  Warranty:  Local  disease, 

11.  A  local  afCection  is  not  a  local  disease  within  the  meaning  of  a 

warranty  in  a  policy  of  Insurance,  unless  such  affection  has 
sufficiently  developed  to  have  some  bearing  on  the  general 
health.    Vady  v.  Fidelity  d  (7.  Co.  322 

IjsrTENT.    See  Contracts,  2.    iNSunASCB,  3.    Tblegeaphs,  4. 

INTERSTATB  Go^fMEBCE.      See  TAXATION,   1,  2. 

INTEBFBBAN    RAILWAYS.       See    EMINENT    DOUAXIT,   8-4,    7-19,    21-27, 

34-36. 

INTOXICATING  LIQUORa 

Licenses:  Conditions  precedent  to  issuing, 

1.  The  provisions  of  sec.  1548,  Stats.  (1898),  do  not  authorize  the 

licensing  board  to  accept  less  than  the  prescribed  amount  be- 
fore issuing  the  license,  although  the  license  may  cover  only  a 
part  of  the  then  current  license  year,  and  the  payment  of  the 
full  fee  prescribed  before  the  license  issues  is  a  condition  pre- 
cedent to  the  validity  of  such  license.  State  ex  rel.  Treat  v. 
Hammel,  61 

2.  A  license  issued  and  delivered  without  requiring  the  payment  of 

the  full  license  fee  is  null  and  void,  and  hence  the  issuance  of 
a  writ  of  mandamus  for  its  revocation  is  a  mere  idle,  fruitless 
act,  and  on  appeal  requires  affirmance  of  a  Judgment  denying 
such  writ  .    HM, 

Same:  Revocation,    See  Mandamxts,  2. 

Involxtntaby  Payment.    See  Taxation,  15. 

Ibbepabablb  Injuby.    See  Injunction,  1. 

JoiNDEB  OF  Causes  of  Action.    See  Appeal,  12. 

JUDGMENT. 
Jurisdiction, 

1.  Where  the  court  has  jurisdiction  of  both  the  subject  matter  and 

the  parties  it  has  jurisdiction  to  render  not  only  a  right  Judg- 
ment but  an  erroneous  Judgment  as  well.    Oomstock  v.  Boyle, 

613 

2.  Where  a  court  pronounces  judgment  from  the  bench,  and  all  that 

remains  to  be  done  is  the  clerical  duty  of  reducing  the  Judg- 
ment to  writing  or  entering  the  same,  or  both,  the  Judicial  act 
is  complete.  Ibid, 

On  trial  of  issues.  See  Contracts,  6.  Ejectment,  6.  Executobs 
AND  Administrators,  3,  6-8.  Pleading,  6.  Taxation,  12.  Tax 
Deeds,  6. 

Same:  Absence  of  a  party:  Jurisdiction. 

3.  Absence  of  a  party  from  a  trial  cannot  deprive  the  court  of  Juris- 

diction to  proceed  unless  there  be  some  statutory  provision  to 
that  effect.    Comstock  v,  Boyle,  613 

4.  Absence  of  a  party  from  the  trial  may  affect  the  nature  of  the 

Judgment  which  should  properly  be  rendered.  Ibid, 
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6.  Where,  in  the  absence  of  a  party  from  the  trial,  the  court  ren- 
ders a  wrong  judgment,  it  is  error  only, — it  is  not  an  act  with- 
out jurisdiction.  Ibid. 

Same:  Conformity  to  pleadings:  Disregard  of  coufUercUUm. 

6.  It  is  not  error  for  the  trial  court,  in  awarding  plaintiff  Judgment, 

to  disregard  defendant's  counterclaim,  where  the  defendant  had 
commenced  an  independent  action  against  the  plaintiff  for  the 
same  relief  demanded  in  the  counterclaim  and  judgment  in  both 
actions  was  awarded  the  same  day.    Loree  v,  Webster  Mfg.  Co. 

173 

7.  In  such  case,  separate  appeals  having  been  taken  from  both 

judgments  and  the  causes  having  been  submitted  together,  the 
issues  involved  in  the  counterclaims  are  held  disposed  of  by 
the  conclusion  on  the  Issues  raised  on  the  appeal  from  the  judg- 
ment in  the  other  action.  JJHd. 
Opening  or  vacating. 

8.  Where  a  judgment  is  rendered  at  one  term  the  court  cannot 

against  objection  set  aside  either  the  judgment  or  the  findings 
on  which  it  was  based  at  a  subsequent  term  merely  because 
error  had  been  committed.    Comstock  v.  Boyle,  613 

[9.  Whether,  In  such  case,  the  judgment  would  be  set  aside  by  con- 
sent of  the  parties,  doubted,  but  not  decided.]  Ibid. 

10.  Where  the  court  files  its  findings  and  orders  the  entry  of  Judg- 

ment in  accordance  therewith  the  entire  Judicial  act  la  then 
performed,  and  if  mistake  is  made  in  the  performance  of  the 
purely  clerical  duty  of  its  entry,  so  that  the  judgment  as  en- 
tered does  not  accord  with  the  judgment  ordered,  such  mistake 
may  be  corrected  at  a  subsequent  term,  or  relief  may  be  granted 
under  sec.  2832,  Stats.  (1898),  but  no  change  can  be  made  after 
the  trial  term  in  the  judgment  actually  ordered  on  the  ground 
that  it  is  erroneous.  Ibid. 

Conclusiveness  of  adjudication:  Matters  concluded. 

11.  A  judgment  entered  upon  a  directed  verdict  is  ordinarily  con- 

clusive upon  the  parties  in  a  subsequent  litigation  involving 
the  same  questions.    Kaley  v.  Van  Ostrand,  443 

12.  A  judgment  entered  upon  motion  of  the  defendant  after  hearing 

the  plaintiff's  case  and  before  the  defendant  has  offered  any 
evidence  and  rested  his  case  is  ordinarily  not  a  bar  to  another 
action.  Ibid. 

Same:  Persons  concluded. 

13.  M.  gave  his  note  to  L.  under  an  oral  agreement,  made  at  the  time 

of  its  execution,  that  the  note  should  not  be  deemed  delivered 
and  become  operative  until  L.  had  complied  with  named  condi- 
tions. L.,  without  compliance  with  such  conditions,  indorsed 
the  note  to  an  Innocent  purchaser,  afterwards  paid  a  judgment 
which  the  indorsee  obtained  thereon  against  L.  and  M..  and 
took  an  assignment  of  the  judgment  in  the  name  of  R.  There- 
after, execution  having  been  issued  on  such  judgment  against 
the  property  of  M.,  the  latter  filed  a  motion  for  the  recall  of 
the  execution  and  made  R.  a  party.  R.  appeared  and  opposed 
the  motion,  and,  on  appeal  to  the  supreme  court,  M.  was 
awarded  the  relief  claimed.  SubsequeMly  R.  commenced  the 
instant  action  against  M.,  who  pleaded<-^the  bar  of  the  adjudi- 
cation of  the  supreme  court.  Held,  that  R.  was  conclusively 
bound  by  the  adjudication  of  the  supreme  court,  and  the  effect 
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of  that  adjudication  was  not  aroided  by  the  fact  that  in  the 
former  action  the  innocent  purchaser  was  the  party  plaintiff 
and  L.  and  M.  the  parties  defendant    Ryan  v.  Malone,         293 

Judicial  Ebrob.    See  Makbakus,  4. 

JcTBiciAx  Notice.    See  Biixs  and  Notes,  6.    Evidence,  1,  2. 

Judicial  Powebs.    See  Constitutional  Law,  B-8,  13. 

JuBiSDiCTioiy.  See  Cou:cties,  1,  3-5.  Courts,  2.  Ejectment,  1* 
Evidence,  1,  2.  Executors  and  Administrators,  1,  2,  4.  JuDa 
KENT,  1-5.    Municipal  Corporations,  15,  34. 

JURY. 

1.  The  Jury  contemplated  by  teecs.  7,  8,  art.  I,  Const.,  is  a  common- 

law  Jury  of  twelve  Jurors.    Jennings  v.  SttUe,  307 

2.  In  the  absence  of  a  statute  giving  an  accused  person  the  right  to 

waive  a  trial  by  the  full  number  of  twelve  Jurors,  his  consent 
to  be  tried  by  a  less  number  is  ineffectual.  Ihid, 

Land  Grani's.    See  Estoppel,  4.    Tax  Deeds,  1. 

Landlord  and  Tenant.    See  Eminent  Domain,  27-33. 

Law  Merchant.    See  Bills  and  Notes,  2. 

Law  of  the  Case.    See  Appeal,  25^  26. 

LsADiKO  Questions.    See  Trial,  3. 

Leaseholds.    See  EIminent  Domain,  27-33. 

Legislative  Powers.  See  Constitutional  Law,  1.  Schools  and 
School  Districts,  1. 

LiCBifSES.    See  Intoxicating  Liquors.    Mandamus,  2. 

Liens.    See  Mortgaobb,  1-8. 

LIMITATION  OP  ACTIONS. 

Computation  of  period  of  limitation.  See  Assattlt  and  Battery,  2. 
Mortgages,  13. 

Same:  Commencement  of  action. 
1.  An  action  based  on  a  careless,  reckless,  and  negligent  battery  on 
plaintiff  is  governed  by  the  limitations  prescribed  by  subd.  5, 
sec.  4222,  Stats.  (1898),  and  the  provisions  of  subd.  2,  sec  4224, 
do  not  apply;  and  hence  where  no  notice  of  the  Injury  Is  given, 
no  action  therefor  commenced,  nor  complaint  actually  served 
within  one  year  after  the  happening  of  the  event  causing  dam- 
age, as  required  by  subd.  6,  sec.  4222,  the  cause  of  action  is 
barred.    Donner  v.  Graap,  523 

[2.  Timlin,  J.,  concurring,  is  of  the  opinion  that  cases  of  personal 
Injury  are  to  be  classified  under  subd.  5,  sec.  4222,  or  under 
subd.  2,  sec.  4224,  Stats.  (1898),  upon  consideration  of  whether 
the  injury  was  Intentional  or  inadvertent]  Ibid, 

Operation  and  effect.    See  Tax  Deeds,  3,  4. 

LOGS  AND  LUMBER, 

Contract:  Construction.    See  Sales,  9. 
1.  Under  a  contract  providing  for  the  cutting  and  delivering  of 
timber  from  a  certain  tract  of  land,  stated  in  the  opinion,  it  is 
held  that  the  logs  were  to  be  paid  for  upon  a  scale  thereof 
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and  not  according  to  tbe  true  quantity  otherwise  ascertained, 
and  that  such  scale,  being  properly  made*  was  condusive  upon 
both  parties.    Loree  v.  Webster  Mfg.  Oo,  173 

2.  In  such  case  the  scale  made  by  defendant  as  the  logs  were  de- 

livered is  held  conclusive  and  the  measure  of  plaintifTs  right 
to  compensation.  JMd. 

3.  In  such  case  the  proyision  relating  to  the  scale  to  be  made  after 

a  change  of  scalers  is  held  to  apply  only  to  future  deliyeries. 

Ibid. 

4.  In  such  case  the  contract  was  ambiguoui  as  to  whether  logs  al- 

ready scaled  should  be  rescaled,  and  entitled  either  party  to 
offer  such  evidence  as  might  aid  the  court  in  its  construction. 

Ibid. 

6.  In  such  case  it  is  error  to  admit  evidence  of  the  negotiations  and 
oral  agreements  between  the  parties  prior  to  the  signing  of 
the  written  contract,  and  to  construe  the  contract  in  accord- 
ance therewith,  or  to  interpolate  them  into  the  contract     Ibid. 

Conversion.    See  Evidence,  3,  5,  6.    Tboveb  awd  Convebsiov. 

yfrongful  cutting:  Damages:  Special  verdict. 

6.  In  an  action  for  wrongfully  cutting  timber,  where  under  sec 

4269,  Stats.  (1898),  the  defendant  is  only  liable  for  actual  dam- 
ages if  the  cutting  was  done  in  good  faith,  it  is  not  error  to 
submit  questions  of  a  special  verdict,  bearing  on  the  question 
of  good  faith,  in  substantially  the  words  of  the  proviso  of  such 
section.    Cook  Land,  0.  d  P.  Co,  v.  Oconto  Co.  426 

7.  In  an  action  for  wrongfully  cutting  timber,  where  under  sec 

4269,  Stats.  (1898),  the  defendant  is  only  liable  for  actual  dam- 
ages if  the  cutting  was  done  in  good  faith,  the  jury  in  answer 
to  one  question  of  the  special  verdict  found  that  the  defendant 
in  good  faith  cut  and  removed  the  timber  from  the  lands  be- 
lieving its  title  to  be  valid,  and  in  answer  to  another  question 
found  that  at  or  before'  the  cutting  and  removal  the  defendant 
was  notified  of  the  facts  upon  which  the  title  under  which 
plaintiff  claimed  was  based  and  which  rendered  the  defend- 
ant's title  invalid.  It  was  conceded  that  part,  if  not  all,  of  the 
timber  waa  removed  after  such  notice  was  given.  Held,  that 
the  answers  were  inconsistent,  necessitating  a  reversal  of  the 
judgment  Ibid. 

MANDAMUS. 

Subjects  and  purposes  of  relief.    See  Intoxicatikg  Liquors,  2,    Mu- 
NldPAL  COHPORATIOI76,  2,  19,  20,  35,  37,  39. 

Jurisdiction:  When  writ  not  issued, 
L  To  entitle  a  party  to  the  remedy  of  mandamus  It  must  appear 
that  the  relief  asked  for  can  be  enforced  by  the  writ  and  the 
writ  will  not  issue  if  it  is  too  late  to  be  available  as  a  remedy 
to  enforce  the  right  alleged  to  have  been  violated.  State  ex 
rel.  Treat  v.  Uammeh^  61 

2.  Where  mandamus  is  invoked  to  enforce  the  revocation  of  a 
liquor  license,  and  the  license  has  then  expired  by  limitation  of 
time,  compliance  with  the  mandate  of  the  writ  would  be  fruit- 
less and  nugatory  and  it  is  not  error  to  deny  the  writ       Ibid. 

8.  At  the  time  of  hearing  on  appeal  from  a  judgment  densring  a 

writ  of  mandamus,  it  appeared  that  the  writ  should  not  then 
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Issue  because  it  had  then  no  functions  to  perform.  Held,  that 
It  Is  proper  for  the  appellate  court  to  then  consider  whether 
the  lower  court  should  have  granted  the  writ,  and  If  It  has 
been  improperly  denied  the  relator  is  entitled  to  a  reversal  of 
the  judgment,  with  costs,  and  a  direction  that  he  recover  costs 
in  the  lower  court.  Ibid. 

Same:  BupeHntending  control  over  inferior  oourU. 

4.  On  an  application  to  compel  by  mandamus  a  circuit  judge  to 

change  the  venue  of  an  action  it  is  held  that  the  superintend- 
ing control  of  the  supreme  court  over  inferior  courts  will  not 
be  extended  to  determine  whether  a  circuit  judge  should  do 
what  he  has  refused  to  do,  when  the  error  claimed  to  have 
been  committed  is  reviewable  on  appeal  from  the  order  entered 
in  the  matter,  or  from  a  final  determination  of  the  action  or 
proceeding  in  which  It  is  made,  and  the  refusal  does  not  deny 
a  clear  statutory  right,  but  involves  the  determination  of  ques- 
tions of  law  or  fact,  or  both,  of  such  difficulty  that  a  judge 
might  reasonably,  proceeding  considerately,  commit  judicial 
error.    State  ex  rel.  Milwaukee  E.  R,  d  L.  Oo.  v.  Circuit  Court, 

301 
Motion  to  Quash  torit:  Sul)mis8ion  on  the  merits:  Waiver. 

5.  In  mandamus  the  attitu<le  of  defendant  in  moving  to  quash  the 

writ  after  the  relator  has  interposed  a  demurrer  to  the  return, 
and  in  submitting  the  cause  for  decision  on  the  alternative 
writ,  return,  demurrer  to  return,  and  motion  to  quash,  is  in 
effect  a  concession  that  the  allegations  of  the  relation  are  true 
and  consent  to  have  the  case  turn  upon  the  questions  of  law 
involved.    State  ex  rel.  Wunderlich  v,  KalJcofen,  74 

6.  In  mandamus,  where  there  was  no  evidence  except  In  the  nature 

of  conceded  facts,  an  exception  specifying  that  the  order  and 
judgment  is  not  supported  by  the  law  or  the  evidence  is  held 
to  mean  that  the  final  result  was  not  warranted  by  the  facts. 

Ihid. 

7.  In  mandamus  the  submission  of  the  cause  for  final  decision  on 

the  merits  waives  all  Irregularities  to  the  alternative  writ,  as 
well  as  the  right  to  plead  over  and  the  trial  of  those  parts  of 
the  return  raising  issues  of  fact,  if  any.  iMd. 

Costs.    See  Mandakus,  3. 

8.  A  mandamus  proceeding  is  regarded  as  an  action  respecting  the 

right  to  costs,  the  relator  for  that  purpose  being  treated  as  the 
party  plaintiff,  and  costs,  upon  the  relator's  recovery,  go  against 
the  person  committing  the  wrong.  State  ex  rel.  Wunderlich 
V,  Kalkofen,  74 

9.  In  a  mandamus  proceeding  against  the  supervisors  of  a  town,  if 

they  individually  are  the  persons  committing  the  wrong  righted 
by  relator's  recovery,  costs  should  go  against  them  personally 
and  not  against  the  town.  jjitf. 

Maps.    See  Boundabies,  1-5.    Evidence,  L 

MASTER  AND   SERVANT. 

Services  and  compensation:  Hiring  by  the  month:  INominal  dam^ 
ages.    See  Appeal,  21. 

1.  Where  wages  are  payable  by  the  month,  such  circumstance  is  evi- 
dence of  a  hiring  for  that  period,  which  will  be  sufllclent,  in  the 
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absence  of  any  eyidence  Impairing  its  weight,  to  sustain  a  find- 
ing that  there  was  a  hiring  for  that  period.  CronemUlar  v. 
Duluth'Superior  M.  Co.  248 

2.  In  an  action  by  a  servant  to  recover  damages  for  breach  of  a  con- 

tract of  employment,  the  evidence,  stated  In  the  opinion,  is  held 
to  establish  that  the  minds  of  the  parties  met  on  the  proposi- 
tion that,  although  the  wages  were  to  be  payable  by  the  month, 
the  service  might  be  terminated  by  either  party  at  wlIL    Ihid. 

3.  In  such  case  a  refusal  to  permit  the  servant  to  go  to  work  at  all 

was  a  plain  breach  of  the  master's  contract,  for  which  the  serv- 
ant was  entitled  to  recover  at  least  nominal  damages,  and 
hence  it  was  error  to  grant  a  nonsuit.  Tbid, 

Master's  liahility  for  injuries  to  servant:  Tools,  machinerv^  and  ap- 
pliances.    See  Discovery,  1. 

4.  In  an  action  to  recover  for  the  death  of  a  servant  caused  by  his 

being  caught  by  a  set-screw  on  a  line  shaft,  upon  the  evidence, 
stated  in  the  opinion,  it  is  held  to  have  been  error  to  direct  a 
verdict  for  the  defendant.  Chopin  v.  Combined  Lochs  Paper 
Co.  35 

5.  Where  a  manufacturer  contracted  with  a  lumber  company  to  in- 

stall a  shaving  and  sawdust  blower,  both  parties  co-operating 
In  the  construction  of  a  necessary  scaffold,  the  manufacturer 
assuming  charge  of  the  work  through  its  foreman  and  certain 
servants  of  the  lumber  company  sent  by  it  to  assist  in  the  con- 
struction, but  under  the  direction  and  control,  for  the  time 
being,  of  the  manufacturer,  both  are  held  to  have  furnished  the 
material  wherewith  to  construct  the  scaffold.  Hoveland  v.  Jtfor 
tional  Blower  Works,  342 

6.  A  master  cannot  evade  his  duty  to  use  ordinary  care  to  furnish 

his  servants  with  reasonably  safe  appliances  by  delegating  that 
duty  to  a  fellow-servant  of  the  injured  party.  Ibid. 

7.  Such  rule,  however,  is  modified  where  the  appliance  requires  se- 

lection, or  selection  and  construction,  since  the  master,  after 
having  exercised  due  care  in  furnishing  implements  or  ma- 
terial for  construction,  may  delegate  the  duty  of  selection,  or 
selection  and  construction,  to  his  servants,  including  the  in- 
jured person  and  the  fellow-servants  of  the  latter.  Ibid. 

8.  To  bring  a  situation  within  such  modification  it  must  appear, 

as  for  example  in  the  case  of  an  unsafe  or  defective  scaffold, 
that  the  master  did  furnish  suitable  material  for  Its  construc- 
tion or  did  furnish  material  from  which  the  servants  intrusted 
with  the  duty  of  selection  could  have  selected  suitable  material. 

Ibid. 

9.  In  an  action  for  personal  injuries  to  a  servant  alleged  to  have 

been  occasioned  by  defective  material  used  in  the  construction 
of  a  scaffold,  it  is  held  that  it  did  not  affirmatively  appear  from 
the  evidence,  stated  in  the  opinion,  that  the  master  had  fur- 
nished suitable  material  for  the  construction  of  the  scaffold 
from  which  the  servants,  including  plaintiff,  could  have  made 
a  proper  selection,  and  hence  it  was  error  to  grant  a  nonsuit 

Ibid. 

10.  In  such  case  it  was  also  held  under  the  evidence,  stated  In  the 
opinion,  that  it  did  not  affirmatively  appear  that  the  servant 
was  guilty  of  contributory  negligence  In  selecting  material  for 
the  scaffold.  Ibid. 
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Same:  Safe  places  to  work.    See  Rah^boads. 

11.  Tn  an  action  for  the  negligent  killing  of  a  servant  while  engaged 

in  discharging  a  steam  boiler,  the  evidence,  stated  in  the  opin- 
ion, is  held  to  have  required  submission  to  the  jury  of  the  ques- 
tion of  the  master's  negligence  in  failing  to  provide  a  safe 
place  and  appliances  for  the  performance  of  the  operation. 
Zoesch  V,  Flamheau  Paper  Co.  270 

12.  In  an  action  for  the  negligent  killing  of  a  servant  while  engaged 

in  discharging  a  steam  boiler,  the  evidence,  stated  in  the  opin- 
ion, is  held  to  have  required  submission  to  the  jury  of  the  ques- 
tion whether  the  servant  was  within  the  line  of  his  employ- 
ment»  or  was  disobeying  orders,  when  the  accident  happened. 

IMd. 

13.  In  such  case  if  It  appeared  that  the  servant  was  in  fact  a  subor- 

dinate and  knew  or  ought  to  have  known  that  he  was  subject 
to  orders,  and  that  he  disobeyed  such  orders,  and  as  a  result 
of  such  disobeyance  suffered  his  injuries  and  death,  there  could 
be  no  rec6very.  Fbid. 

14.  "Where  a  servant  was  injured  while  assisting  in  discharging  a 

steam  boiler,  his  declaration,  stated  in  the  opinion,  Is  held  to 
be  part  of  the  res  gest<r,  and  affirmative  evidence  of  the  facts 
stated.  Ihid. 

1 5.  In  such  case  a  finding  that  the  accident  happened  in  the  manner 

stated  in  such  declaration  would  be  a  finding  based  upon  evi- 
dence, not  upon  conjecture.  IMd. 

16.  In  an  action  for  the  negligent  killing  of  a  servant  engaged  in 

discharging  a  steam  boiler,  the  evidence,  stated  in  the  opinion, 
is  held  to  show  that  the  discharge  pipe  became  obstructed  and 
the  flow  stopped  for  some  reason  and  that  in  opening  the  valve 
wider  the  obstruction  was  suddenly  removed  and  the  accident 
happened.  Ibid. 

17.  In  an  action  by  a  servant  for  personal  Injuries  the  negligence 

alleged  is  held  to  be  of  a  class  of  risks  incident  to  the  daily 
conduct  of  the  master's  business,  one  wherein  a  servant  was 
intrusted  with  a  function  pertaining  to  a  customary  operative 
detail,  and  therefore  it  was  not  the  negligence  of  the  master 
In  failing  to  furnish  a  safe  place  for  the  servant  to  work.  Mil- 
ler V.  Centralia  P.  d  W.  P.  Go.  316 

18.  In  such  case,  although  another  servant  was  employed  to  perform 

a  separate  and  distinct  part  of  the  work  of  running  tiie  mill 
where  plaintiff  was  employed  and  was  given  full  control  thereof 
by  the  defendant,  his  duties  are  held  not  so  completely  sei)- 
arated  from  those  of  the  plaintifC  and  other  mill  operatives 
that  he  can  be  said  not  to  have  been  engaged  in  a  common  em- 
ployment with  them,  and  hence  plaintiff  and  the  other  servant 
were  fellow-servants.  Ihid. 

Same:  Methods  of  work:  Rules  and  regulations. 

19.  Where  a  business  is  conducted  by  many  servants  performing 

work  independently  of  each  other  and  in  which  the  work  of 
one  becomes  periodically  dangerous  to  another,  it  is  the  duty 
of  the  master  to  provide  reasonable  precautions  against  such 
danger,  among  which  is  promulgating  rules  and  regulations 
for  the  giving  of  warning  to  persons  likely  to  be  endangered 
when  such  dangerous  acts  are  about  to  be  performed.  PoUiski 
V.  Pittsburgh  Coal  Dock  Co.  259 
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20.  In  some  such  cases  the  danger  may  be  so  obvious  and  imminent 

and  the  making  of  regulations  so  easy  that  their  absence  would 
constitute  negligence  as  matter  of  law,  while  in  other  cases  it 
becomes  a  question  for  the  jury.  Hnd. 

21.  In  an  action  by  a  servant  for  injuries  from  a  car  set  in  motion 

by  another  servant  whose  work  was  wholly  independent  ex- 
cept as  it  promoted  the  general  operation  of  the  master's  busi- 
ness, the  evidence,  stated  in  the  opinion,  is  held  to  present  a 
situation  where  a  Jury  might  properly  decide  tliat  an  omission 
of  the  master  to  promulgate  rules  and  regulations  governing 
the  moving  of  the  car  constituted  a  want  of  due  care  on  the 
master's  part,  and  that  such  negligence  was  the  proximate 
cause  of  the  plaintiff's  injuries,  making  a  f>rima  facie  case  of 
negligence  and  liability,  and  hence  it  was  error  to  grant  a  non- 
suit. Ibid. 

Same:  Orders,    See  Master  aih}  Servant,  12,  13. 

Same:  Warning  and  instructing  servant, 

22.  In  an  action  by  a  servant  for  personal  injuries,  under  the  evi- 

dence, stated  in  the  opinion,  it  is  held  that  it  was  for  the  jury 
to  say  whether  the  danger  to  which  the  servant  was  exposed 
and  which  occasioned  the  injury  was  not  open  and  apparent  to 
a  man  of  ordinary  intelligence  who  had  no  warning  and  no  ex- 
perience in  the  kind  of  work  in  which  he  was  engaged.  Out- 
sart  V,  Oreenleaf  Stone  Co,  418 

23.  The  duty  to  instruct  or  warn  a  servant  in  cases  where  such  warn- 

ing or  instruction  is  required  is  a  duty  of  the  master,  and  for 
omission  of  such  duty  he  cannot  shield  himself  merely  because 
he  may  have  delegated  that  duty  to  a  fellow-servant  of  the  in- 
jured employee.  Ibid^ 

Same:  Fellow-servants.  See  Dismissal  Ain>  Nonsuit.  Master  arb 
Servant.  6-9,  17,  18,  21,  23. 

24.  Where,  in  an  action  for  injuries  to  a  servant,  it  is  without  dis- 

pute that  the  injuries  were  occasioned  by  the  acts  of  a  fellow- 
servant,  it  devolves  upon  the  court  to  grant  defendant's  motion 
to  direct  a  verdict  in  its  favor.  Miller  v,  Oentralia  P.  d  W,  P. 
Co,  31« 

25.  In  an  action  by  a  servant  for  injuries  received,  the  evidence, 

stated  in  the  opinion,  is  held  to  establish  prima  facie  that 
plaintiff  was  a  fellow-servant  of  the  other  employees  engaged 
In  the  construction  of  a  scaffold.  Hoveland  v.  National  Blower 
Worhs,  842 

Same:  Assumption  of  risk  by  servant.    See  Railroads,  5. 

20.  There  can  be  no  assumption  of  risk  from  a  n^ligent  method  of 
doing  business  of  which  the  plaintiff  had  no  knowledge.  Polaski 
V.  Pittsburgh  Coal  Dock  Co,  259 

27.  Under  the  evidence,  stated  In  the  opinion,  a  servant  cannot  be 

said  to  have  assumed  the  risk  of  a  car  set  in  motion  by  another 
servant  whose  work  was  wholly  independent  Tbid. 

Same:  Contributory  negligence  of  servant.  See  DisiassAL  and  Non- 
8T7IT.    Master  and  Servant,  10,  2S~30.     Railroads,  4,  6. 

28.  Where  a  servant  was  injured  by  being  run  over  by  a  car  set  in 

motion  by  another  servant  whose  work  was  wholly  indepwident, 
the  injured  servant  cannot  be  convicted  of  contributory  negli- 
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gence,  as  matter  of  law,  in  the  face  of  eyldence  stated  in  the 
opinion.    PolasM  v.  Piti8l>ur0h  Coal  Dock  Co.  269 

29.  In  an  action  for  the  negligent  killing  of  a  servant  engaged  in 

discharging  a  steam  boiler,  the  eyldence,  stated  in  the  opinion, 
is  held  to  require  submission  to  the  jury  of  the  question  of  con- 
tributory negligence.    Zoesch  v.  Flambeau  Paper  Co.  270 

30.  In  an  action  by  a  servant  for  personal  injuries  through  the 

breaking  of  a  three-Inch  plank  at  a  place  where  an  inch  auger 
hole  was  bored  through  it  from  edge  to  edge,  such  plank  being 
used  in  a  scafPold  on  which  plaintiff  was  at  work,  composed 
of  boards  and  plank  in  part  selected  by  plaintiff  from  a  supply 
designated  by  the  master,  it  is  held  that  questions  whether 
plaintiff  carried  oyer  or  sheeted  the  defective  plank;  whether 
he  knew  it  was  to  be  used  or  was  used  as  part  of  the  scaffold 
platform ;  whether  he  observed,  or  In  the  exercise  of  ordinary 
care  ought  to  have  observed,  the  auger  hole  bored  through  the 
plank  from  edge  to  edge;  or  whether,  having  observed  it,  he 
ought  in  the  exercise  of  ordinary  care  to  have  known  that  a 
three-inch  plank  containing  such  a  hole  would  be  weaker  than 
a  two-inch  plank  of  the  same  dimensions  without  such  hole 
or  would  be  unsafe  or  unfit  for  use  in  the  scaffold,  were  under 
the  evidence,  stated  in  tbe  opinion,  items  of  fact  to  be  consid- 
ered by  the  Jury  in  determining  the  questioiL  of  plaintifTs  con- 
tributory negligence.    Hoveland  v.  National  Blower  WorJcM,  S42 

Maxims. 
Caveat  emptor,  543,  548. 
De  minimis  non  curat  lex,  129. 
Noscitur  a  sociis,  607. 
Stare  decisis,  225,  227. 

Matok.    See  Mttnicipal  Corporations,  2. 

Measure  of  Damages.     See  Eioneivt  Domain,  3,  19,  24-26.    Loos 

and  Lumber,  2. 
Meetings.    See  Municipal  Corporations,  15,  25,  27,  28. 

Mental  Capacity.    See  Appeal,  18,  33.    Evidence,  11.    Guardian 
AND  Ward. 

Merger.    See  Evidence,  9.    Mortgages,  7,  8.    Schools  and  School 

Districts,  2. 
Mistake.    See  Arbitration  and  Award,  2,  3. 
Mitigation  of  Damages.    See  Eminent  Domain,  25.    Trial,  15. 

MORTGAGES. 

Construction  and  operation:  Estates  of  parties  therein. 

1.  A  mortgagee  of  lands  in  Wisconsin  has  merely  a  lien  upon  the 

real  estate  mortgaged  to  secure  his  debt     Oerhardt  v.  Sllis, 

191 
Payment:  Effect. 

2.  As  a  strict  rule  governing  legal  rights,  the  payment  of  a  debt  se- 

cured by  mortgage  extinguishes  the  mortgage  completely,  and 
such  mortgage  cannot  be  revived  and  become  a  valid  lien  upon 
real  estate  without  the  formalities  required  by  law  for  the 
original  execution  of  mortgages.    Krugmeier  v.  Hackett,      57 

3.  Such  rule,  however,  is  noncontroUing  as  against  a  finding  of  a 

trial  court,  not  antagonized  by  any  clear  preponderance  of  the 
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evidence,  that  the  transaction  was  an  agreement  between  a 
third  party,  the  mortgagor,  and  the  mortgagee  that  the  third 
party  should  take  over  and  continue  to  carry  the  debt  thereto- 
fore owed  to  the  mortgagee  and  secured  by  his  mortgage,  and 
that  the  mortgage  should  not  be  satisfied  or  extinguished  but 
should  continue  as  a  security  for  that  debt  Ibid. 

4.  Such  rule  may  also  be  overcome  by  facts  showing  that  after- 

wards the  mortgagor  obtained  for  the.  third  party  a  loan  of 
money  upon  the  agreement  that  the  mortgage  should  stand  as 
security  therefor  until  discharged  of  record.  Ihid, 

&.  Under  the  circumstances  last  mentioned  the  mortgagor  would 
have  no  standing  In  a  court  of  equity  to  ask  a£9rmative  aid  to 
remove  the  mortgage  as  a  cloud  on  his  title,  without  himself 
doing  equity  by  repaying  the  money  which  he  had  received 
upon  the  faith  of  such  supposed  security.  Ibid. 

6.  Where  there  was  nothing  to  suggest  Insolvency  on  the  part  of  a 

mortgagor,  subsequently  adjudged  a  bankrupt,  at  the  time  of 
transactions  involving  the  pa3rment  of  a  debt  secured  by  a  mort- 
gage and  continuing  the  mortgage  In  force  in  favor  of  a  third 
person  who  at  that  time  advanced  money  to  the  mortgagor,  and 
those  transactions  were  In  no  wise  connected  with  the  bank- 
ruptcy, the  trustee  in  bankruptcy  has  no  rights  greater  than 
those  which  the  mortgagor  would  have  had.  /Mtf. 

Same:  Merger. 

7.  Where  it  Is  the  intention  of  the  parties  and  justice  requires  that 

Interests  should  be  kept  separate,  equity  will  prevent  a  merger. 
Behrendt  v.  Burns,  "  479 

5.  In  an  action  to  remove  an  alleged  cloud  upon  the  title  of  plaintiff 

to  lands,  upon  the  evidence,  stated  in  the  opinion,  it  is  held  that 
it  was  the  intention  of  parties  to  transactions  respecting  mort- 
gage liens  that  they  should  be  kept  alive  and  not  merged,  that 
defendants  had  a  valid  and  subsisting  Hen  thereunder,  and 
hence  that  plaintiff  could  not  maintain  her  action.  Ihid. 

Reformation.    See  Refobmation  of  Instruheivts. 

Foreclosure  hy  action:  When  completed.    See  Mobtoaoes,  11,  13. 
9.  A  foreclosure  of  a  mortgage  of  lands  is  not  completed  until  the 
sale  on  foreclosure  is  confirmed.    Oerhardt  v.  EUia,  191 

Redemption. 

10.  Sec.  3165,  Stats.  (1898),  does  not  limit  the  time  for  redemption, 

but  merely  provides  for  redemption  and  the  manner  of  pay- 
ment at  any  time  before  sale.    Gerhardt  v,  Ellis,  191 

11.  Under  sec.  3169,  Stats.  (1898),  the  title  does  not  pass  so  as  to  vest 

the  purchaser  with  the  right  of  possession  until  confirmation 
of  the  foreclosure  sale,  and  the  right  of  redemption  is  not 
barred  until  the  sale  is  confirmed.  Ibid. 

ri2.  Whether  the  word  "sale"  In  sec.  3165,  Stats.  (1898),  has  refei^ 
ence  to  the  striking  off  the  property  to  the  purchaser  or  the 
perfected  sale  on  confirmation,  not  determined.]  Ibid. 

13.  In  an  action  by  the  heir  of  a  mortgagor  to  redeem,  under  the 
complaint,  stated  in  the  opinion,  held: 

(1)  Plaintiff  having  commenced  his  action  before  confirma- 
tion and  within  one  year  after  having  become  of  age,  his  action 
was  seasonably  brought. 

(2)  The  complaint  stated  a  good  cause  of  action,  and  was 
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not  Insufficient  because  it  did  not  allege  that  plaintiff  offered 
to  pay  the  judgment  in  the  foreclosure  action  or  costs  or  taxes, 
and  because  no  tender  of  any  specific  amount  of  money  was  al- 
leged, ihid. 
MuLTiPLidTT  or  AonoNB.     See  Executobs  Aia>  Adionist&atobb, 

1,  2,  4. 

MUNICIPAL  CORPORATIONS. 

Incorporation,    See  Schools  Ain>  School  Distbiots,  8. 
€H>v€rnmenial  powers  and  functions.    See  EiozTEirr  DoicAnr,  1,  25. 

Proceedinffs  of  common  council.    See  Municipal  CoBPO&ATioirs,  1« 

2,  19,  20. 

Franchises.    See  Eminent  Domain,  2,  11,  23. 

Offtcers  and  agents  in  general.    See  Municipal  Cobpokationb,  30-33. 

Same:  Aldermen:  Compensation. 

1.  The  city  of  Janesyille  duly  adopted  sec.  925 — ^30,  Stats.  (1898). 

Held: 

(1)  The  express  words  of  affirmative  grant  of  poWier  to  the 
council  confer  authority  to  compensate  any  officer  in  such  man- 
ner as  to  the  council  shall  seem  wise. 

(2)  The  words  "salary"  and  "compensation"  are  both  us«d 
in  order  to  repudiate  any  restriction  to  the  more  technical  sig- 
nificance of  the  word  "salary." 

(3)  The  last  clause  is  not  significant  of  any  contrary  inten- 
tion. 

(4)  The  last  clause  is  a  restrictiye  clause,  In  effect  qualify- 
ing the  grant  made  by  the  earlier  words,  and,  if  there  be  any 
distinction  between  salary  and  compensation,  it  is  the  restraint 
and  not  the  grant  of  authority  which  is  thereby  confined  to 
salary.    State  ex  rel.  Rudolph  v.  Hutchinson,  283 

Same:  Mayor:  Fimctions:  Discretion:  Veto. 

2.  Under  the  charter  of  the  city  of  Janesyille  (ch.  221,  Laws  of 

1882),  held: 

(1)  The  function  of  the  mayor  in  signing  orders  on  the  city 
treasurer  is  Identical  with  that  of  signing  ordinances,  and  each 
is  accompanied  by  the  power  of  withholding  such  signature  in 
his  discretion. 

(2)  This  discretion  of  the  mayor  is  absolute  and  unquestion- 
able and  beyond  control  by  courts,  whether  by  mandamus  or 
otherwise.    State  ex  rel.  Rudolph  v.  Hutchinson,  283 

Same:  Treasurer:  Action  on  l>ond:  Pleading. 

3.  In  an  action  on  a  village  treasurer's  bond,  allegations  of  the  com- 

plaint that  such  treasurer  was  "the  duly  qualified  treasurer  of 
the  plaintiff  village"  between  certain  dates,  that  his  bond  was 
"duly  approved,"  and  that  his  successor  was  "duly  elected  and 
qualified,"  are  not  open  on  demurrer  to  the  criticism  that  nec- 
essary allegations  of  fact  are  supplied  only  by  conclusions  of 
law.    Prentice  v.  Nelson,  456 

4.  In  an  action  on  a  village  treasurer's  bond,  held,  under  the  liberal- 

ity of  pleading  enjoined  by  sec.  2668,  Stats.  (1898),  that  the 
complaint  could  not  be  construed  as  failing  to  allege  acts  essen- 
tial to  the  treasurer's  qualification.  Il>id. 

Vol.  134—45 
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6.  Where  a  specific  duty  is  imposed  on  a  treasurer  in  charge  of  pub- 
lic funds  to  pay  over  the  balance  in  his  hands  to  a  successor 
upon  qualification  of  the  latter  without  the  preliminary  of  a 
demand,  no  demand  is  necessary  to  create  a  breach  of  his  bond 
or  to  enable  suit  against  his  sureties.  Ibid. 

6.  Under  sec.  881,  Stats.  (1898),  allegations  of  a  complaint  In  an 

action  against  a  Tillage  treasurer  and  his  sureties,  stated  in 
the  opinion,  are  held,  as  against  a  general  demurrer,  to  be 
sufRcient  pleading  of  a  demand,  if  any  were  necessary.      IlHd. 

Use  and  reffulation  of  public  property:  Devoting  public  property  to 
private  uses.    See  Injunotioit,  1. 

7.  In  holding  and  owning  real  estate  for  public  use  the  authorities 

of  a  municipality  act  as  trustees  for  the  public,  and  as  such 
trustees,  in  exercising  the  public  functions  of  the  municipality, 
they  can  only  deal  with  public  property  by  devoting  it  to  public 
use.    Lakeside  Lumber  Co.  v,  Jacobs^  188 

8.  Such  restriction  upon  the  power  of  municipal  authorities  forbids 

them  from  conferring  upon  any  one,  for  his  private  use  or 
benefit,  any  right  in  or  to  any  property  of  the  municipality 
which  is  entirely  unrelated  to  any  of  its  governmental  func- 
tions. Ibid, 

9.  Any  grant  by  a  municipality  attempting  to  confer  on  private 

persons  any  interest  or  right  in  public  property  amounts  to  a 
diversion  of  such  property  from  its  rightful  use  and  is  unau- 
thorized and  unlawful.  Ibid, 

10.  The  action  of  a  municipality  in  attempting  to  grant  a  right  to 

a  private  person  to  lay  and  maintain  a  steam  pipe  across  a  lot 
owned  by  the  municipality  attempts  to  confer  a  right  in  the 
nature  of  an  easement  and  to  devote  the  lot  to  a  merely  private 
purpose  wholly  unrelated  to  any  municipal  purpose  and  is  void. 

Ibid, 

11.  In  such  case  the  grantee  of  the  municipality  cannot  enjoin  one 

who  hinders  and  delays  such  grantee  in  laying  a  steam  pipe 
across  the  lot  Ibid, 

Public  improvements:  Preliminary  proceedings.  See  Mxtrioipai.  Oob- 
PORATiONS,  25-28. 

12.  Under  the  provisions  of  the  charter  of  the  city  of  Superior 

(ch.  124,  Laws  of  1891)  relating  to  public  improvements,  it  is 
held: 

(1)  The  charter  not  only  contemplated,  but  definit^y  re- 
quired, that,  in  advance  of  the  advertisement  for  bids,  a  defi- 
nite work,  done  in  a  definite  way,  with  definite  materials,  must 
first  be  determined  upon  by  the  council;  that  the  plans  and 
specifications  for  this  work  must  be  filed;  and  that  the  bids 
received  must  be  competitive  bids  on  the  basis  of  the  definite 
work  so  ordered  and  described  in  the  plans  and  specifications 
on  file. 

(2)  The  charter  did  not  provide  for  competition  between  dif- 
ferent plans  and  processes  as  well  as  competition  between 
bidders  upon  the  same  plan  or  process. 

(3)  A  resolution  of  the  common  council  directing  the  im- 
provement of  a  street  with  either  sandstone  blocks,  bitullthie 
macadam,  creosote  blocks,  or  vitrified  brick,  and  directing  a 
call  for  separate  bids  for  the  work  by  the  use  of  each  of  such 
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materials,  does  not  present  opportunity  for  true  competition 
between  all  bidders.    Stocking  v.  Warren  Bros.  Co.  235 

13.  "Where  a  municipal  board  possesses  the  power  to  determine  the 

necessity  of  a  public  Improvement,  as  sidewalks,  and  to  order 
It  to  be  done  at  the  expense  of  adjoining  property.  It  Is  essential 
to  the  validity  of  the  proceedings  that  such  determination  and 
order  be  made  by  the  board  itself.  Such  power  cannot  be  dele- 
gated to  others.    IA8l>on  Avenue  L.  Co.  v.  Lake,  470 

14.  While  mere  irregularities  In  the  proceedings  subsequent  to  an 

order  following  the  determination  by  a  municipal  body  that  a 
public  improvement  is  necessary,  not  affecting  the  substantial 
Justice  of  a  tax  therefor,  are  InsufBclent  to  move  a  court  of 
equity  to  Interfere,  yet  the  initial  determination  by  such  body 
of  the  necessity  is  Jurisdictional  and  vital.  Ihid. 

15.  A  deliberative  boaj-d  acts  only  at  a  meeting  either  regular  or 

special  held  pursuant  to  law.  Ihid, 

Same:  Streets.    See  Municipal  Corporations,  34. 

Same:  Sidewalks:  Enforced  construction  and  repair.  See  MuNlci- 
FAL  Corporations,  13,  25. 

16.  Sec.  1346a,  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  278).  is  not  un- 

constitutional in  that  no  sufficient  notice  is  required  to  be  given 
the  property  owner,  and  hence  provides  for  taking  property 
without  due  process  of  law.  LisT>on  Avenue  L,  Co.  v.  Lake,   470 

17.  In  the  enforced  construction  or  repair  of  sidewalks  the  act  of  the 

municipality  is  an  exercise  of  the  police  power,  and  the  right 
to  charge  the  expense  against  the  property  does  not  depend 
upon,  nor  is  It  limited  by,  the  conferring  of  benefit  upon  the 
property.  Ibid. 

[18.  Whether  under  sec.  1346a,  Stats.  (Supp.  1906;  Laws  of  1901, 
ch.  278),  a  sidewalk  built  by  a  nonresident  can  be  repaired  by 
the  town  at  the  expense  of  the  property,  questioned,  but  not  de- 
cided.] Ihid. 

Same:  Sewers. 

19.  The  duty  of  providing  for  and  constructing  sewers  by  a  munici- 

pality is  a  gttast-judiclal  or  legislative  power  involving  Judg- 
ment and  discretion,  and  where  the  record  shows  an  attempt 
by  mandamus  to  compel  the  common  council  of  a  municipality 
to  proceed  with  the  performance  of  such  duty  no  case  is  made 
for  the  issuance  of  the  writ  State  ex  rel.  Tanderwall  v.  Mayor, 
etc.  437 

20.  The  expediency  of  entering  upon  public  improvements  Is  left 

almost  entirely  to  the  Judgment  of  the  local  authorities,  and 
the  performance  of  grwa^i-judlcial  or  legislative  duties  in  re- 
gard thereto  will  not  be  controlled  by  mandamus.  Ibid. 

Same:  Patented  article  or  process. 

[21.  Whether  the  provisions  of  ch.  124,  Laws  of  1891  (charter  of  Su- 
perior) ,  prohibit  the  city  from  paving  Its  streets  with  bitulithic 
pavement,  a  patented  process,  and,  if  so,  whether  such  provi- 
sions invade  the  constitution  of  the  United  States,  and  the  pat- 
ent laws  which  protect  a  patentee  In  the  exclusive  right  to  sell 
his  patented  article  anywhere  in  the  United  States,  subject  only 
to  reasonable  regulation  by  the  states  in  the  exercise  of  the  po- 
lice power,  not  determined.]    Stocking  v.  Warren  Bros.  Co.   235 
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Same:  Remedies  of  holder  of  tax  certificate:  Caveat  emptor, 

22.  Under  the  charter  of  the  city  of  Eau  Claire  (ch.  184,  Laws  of 

1889),  and  ch.  71,  Laws  of  1901,  in  a  proceeding  before  the 
county  board  to  secure  the  refunding  of  the  amount  paid  the 
county  treasurer  for  a  tax  certificate,  held,  that  the  tax  cer- 
tificate, being  a  general  tax-sale  certificate  issued  upon  a  gen- 
eral tax  sale,  was  illegal  by  reason  of  the  unauthorized  addi- 
tion to  the  general  tax  of  a  special  assessment.  Williams  v, 
Eau  Claire  County,  543 

23.  In  such  case  the  purchaser  is  held  to  have  a  statutory  right  to 

have  his  money  refunded  with  interest  Heller  v.  Miltoaukee, 
96  Wis.  134,  distinguished.  Und. 

24.  Where  there  is  a  statute  authorizing  a  recovery  wherever  a  tax 

sale  or  tax  certificate  is  invalid,  the  rule  of  caveat  emptor  has 
no  application  to  cases  coming  within  the  statute.  Ibid. 

Same:  Enforcement  of  assessments  and  special  taxes. 

25.  In  an  action  to  restrain  the  enforcement  of  a  tax  attempted  to  be 

levied  against  property  in  the  defendant  town  (not  situated 
wUhin  any  city  or  village)  for  repair  of  sidewalks  under  an 
alleged  compliance  with  sec.  1346a,  Stats.  (Supp.  190G;  Laws  of 
1901,  ch.  278),  the  evidence,  stated  in  the  opinion,  is  held  to 
show  that  the  town  board  failed  to  make  any  determination  or 
order  specifying  what  sidewalks  should  be  built  or  repaired,  but 
on  the  contrary  that  the  contractor  himself  made  suck  determi- 
nation.   Lisbon  Avenue  L.  Co.  i7.  Lake,  470 

26.  In  such  case  a  Judgment  enjoining  the  enforcement  of  such  tax 

Is  affirmed.  Ibid. 

27.  In  the  absence  of  a  reassessment  law  a  court  of  equity  will  not 

compel  a  property  owner  to  pay  an  assessment  for  a  local  im- 
provement the  necessity  of  which  has  never  been  determined 
by  the  municipal  board  to  which  the  law  has  committed  such 
determination,  but  such  determination  has  been  made  only  by 
a  contractor.  Ibid, 

28.  In  enforcing  the  collection  of  special  assessments  on  abutting 

property,  defects  which  do  not  go  to  the  groundwork  of  the  tax, 
but  are  irregularities  in  the  proceeding  after  the  municipal  au- 
thorities have  obtained  Jurisdiction  to  make  the  improvement 
and  to  assess  the  cost  thereof  against  the  abutting  property, 
do  not  operate  to  impose  any  unjust  proportion  of  the  burden 
on  the  abutting  owner,  and  afford  no  groimd  for  relief  against 
the  tax.    McMillan  v.  Fond  du  Lac  County,  576 

Same:  Reassessment.     See  Municipal  Cobfobations,  27, 

Same:  Exemption. 

29.  In  an  action  to  cancel  and  annul  tax  certificates  issued  for  spe- 

cial assessments  levied  in  1902  for  macadamizing  a  city  street 
and  to  enjoin  the  issuance  of  tax  deeds  thereon,  under  the 
facts,  stated  in  the  opinion,  and  the  city  charter  (ch.  299,  Laws 
of  1885),  held: 

(1)  To  exempt  abutting  property  from  payment  of  the  cost 
of  improving  a  street  by  reason  of  having  paid  for  former  as- 
sessments, it  was  necessary  that  such  former  improvement 
should  be  one  which  substantially  covered  the  street  from  curb 
to  curb. 

(2)  A  former  improvement  was  not  of  such  character  or 
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extent  as  to  exempt  the  abutting  property  from  assessment  for 
a  later  improTement    McMillan  v.  Fond  du  Lac  County,     576 
Torts:  Acts  and  omissions  of  officers  and  agents:  Driver  in  fire  de- 
partment.      ' 

30.  Under  a  complaint  alleging,  in  substance,  that  plaintiff  was  in- 

jured through  the  negligence  of  a  fireman  of  a  city  in  charge 
of  and  driving  a  team  of  the  defendant  on  the  streets;  that  his 
negligent  conduct,  which  was  well  known  to  the  city  officials 
when  they  selected  him  for  such  position,  was  the  result  of  his 
intemperate  habits  and  reckless  disposition,  and  that,  though 
fully  apprised  of  his  negligent  and  reckless  conduct  after  hav- 
ing placed  him  in  charge  of  his  public  duties,  he  was  not  re- 
moved, held,  even  if  the  city  officers  were  remiss  in  th?lr  official 
duties,  such  neglect  of  duty  constituted  no  legal  ground  for 
holding  the  city  liable  for  the  damages  resulting  therefrom. 
Hi ff gins  v.  Superior,  264 

31.  Where  a  city  is  engaged  in  the  performance  of  a  public  service, 

which  it  is  bound  to  see  performed  in  pursuance  of  a  duty  im- 
posed by  law  for  the  general  welfare  of  the  inhabitants  or  the 
community,  no  action  will  lie  against  the  city  for  any  negli- 
gence or  misconduct  of  its  officers  and  agents  engaged  in  the 
discharge  of  such  duty.  Ibid. 

32.  Members  of  the  fire  department  are  within  such  class  of  city  em- 

ployees. Ihid. 

33.  Where  one  is  injured  by  the  acts  of  a  driver  of  a  city  fire  de- 

partment, and  the  acts  which  the  city  engaged  the  driver  to 
perform  are  not  unlawful  or  inherently  dangerous,  and  the  dan- 
gers complained  of  resulted  from  the  negligent  manner  in  which 
such  driver  performed  the  lawful  functions  of  the  city,  the 
wrongful  acts  complained  of  are  the  acts  of  the  city's  servant 
in  the  management  of  the  fire  department,  for  which  no'  action 
will  lie  against  the  city.  Ibid. 

Same:  Defects  in  streets:  Personal  injuries:  Appeal  from  disallow- 
ance of  claim:  Bond. 

34.  Sec.  27,  subch.  V,  ch.  441,  Laws  of  1885  (Appleton  city  charter), 

requires  that  on  appeal  to  the  circuit  court  from  the  disallow- 
ance of  any  claim  the  bond  required  of  the  appellant  shall  be 
"with  sufficient  surety  to  be  approved  by  the  mayor  and  clerk." 
Held,  the  statute  having  imposed  upon  a  claimant  the  duty  of 
perfecting  his  appeal  in  a  certain  way,  that  the  court  could  ao- 
quire  jurisdiction  of  the  subject  matter  in  no  other  way,  and 
hence,  where  plaintiff  omitted  to  procure  the  approval  of  the 
mayor  to  the  bond  given  on  an  appeal  from  the  disallowance 
of  his  claim  for  injuries  from  a  defective  street,  although  the 
bond  was  approved  by  the  city  clerk,  the  appeal  was  not  per- 
fected and  should  have  been  dismissed.    Sharp  v.  Appleton,    16 

[35.  Where  under  a  city  charter  the  mayor  and  clerk,  as  public  offi- 
cers, are  charged  with  the  duty  of  approving  a  bond,  if  they 
capriciously  or  in  bad  faith  refuse  so  to  do,  doubtless  they 
could  be  compelled  to  perform  their  duty  by  mandamus.^  Ibid. 

Fiscal  management:  Special  improver^ent  bonds. 

36.  Having  decided  that  certain  special  Improvement  bonds  of  the 
city  of  Superior  issued  under  the  authority  of  its  then  charter 
(ch.  124,  Laws  of  1891)  pledged  the  liability  of  that  city  and 
were  in  all  respects  city  bonds  evidencing  municipal  indebted- 
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ness,  although  the  city  was  given  a  charge  upon  the  property 
heneflted  out  of  which  to  collect  special  taxes  to  pay  th«n,  the 
supreme  court,  after  the  lapse  of  fifteen  years,  applies  tlie  mle 
stare  decisis,  when  asked  to  overrule  Its  former  decision  in  a 
suit  on  one  of  such  bonds,  purchased  by  plaintiff  two  years 
after  the  former  decision.    Chase  v.  Superior,  225 

Claims  against  corporation:  Allowance  &y  electors:  Conclusiveness, 
See  Municipal  Cosporations,  34. 

37.  Where  a  claim  against  a  municipality  !has  been  allowed  and 

nothing  remains  to  be  done  to  enable  claimant  to  obtain  his  pay 
but  to  issue  to  him  the  proper  warrant  on  the  municipal  treas- 
ury, in  case  of  a  refusal  so  to  do  the  claimant  may  proceed  by 
mandamus  to  compel  its  issuance,  notwithstanding  he  may 
also,  if  he  chooses,  proceed  by  action.  State  ex  rel,  Wunderlich 
V.  Kalkofen,  74 

38.  Where  taxpayers  of  a  municipality  have  submitted  to  taxation 

for  the  purpose  of  paying  a  claim  and  the  amount  specially  lev- 
ied for  that  purpose  has  been  collected,  the  claimant  Is  entitled 
thereto  regardless  of  whether  he  could  originally  have  judicially 
enforced  his  claim.  IIML 

39.  In  such  case  the  officers,  upon  whom  rests  the  mere  ministerial 

duty  of  efTecting  payment,  cannot  legitimately  raise  the  ques- 
tion of  the  legality  of  the  demand  the  money  was  raised  to  dis- 
charge, and  so  delay  and  defeat  its  payment.  lbi<L 
Actions,    See  Appeal,  2.    Schools  and  School  Distbicts. 

40.  All  actions  by  or  against  a  municipality  go  on  the  right  or  lia- 

bility of  the  corporation,  not  that  of  its  officers.    Columbus  v. 

Fountain  Prairie,  693 

Municipal  Coukts.    See  Coubts.    Etidsnck,  2. 
National  Baitks.    See  Banks  aitd  BANxiNa,  1,  S,  8,  9. 
Necessary  Pasties.    See  Cancellation  of  Instbxjmkrts,  2,  3. 

NBQLIGENGB. 

Ads  and  omissions  constituting  negligence.  See  Dibootxbt,  1. 
Gas,  1.  Masteb  and  Sebvant,  4-30.  Municopal  Cobpora- 
TioNS,  30-36.    Railboadb.    Telegbaphs.    Tbial,  15. 

Proximate  cause.    See  Masteb  and  Sebtant,  1.    Tbial,  26. 

Contributory  negligence.  See  DisiassAL  and  Nonstttf.  Masteb  and 
Sebvant,  10,  28-30.  Railboads,  4»  6. 
Except  where  the  proof  of  contributory  negligence  is  so  dear  and 
decisive  as  to  leave  no  room  for  unbiased  and  Impartial  minds 
to  come  to  any  other  conclusion,  the  question  of  such  negli- 
gence must  be  determined  by  the  Jury.  Hoveland  v.  National 
Blower  Works,  342 

Negotiable  Instbument  Law.    See  Bills  and  Notes,  1-6. 

Negotiable  Instruments.  See  Appeal,  13.  Bills  and  Notes.  Tbial,  8. 

New  Trial.    See  Appeal,  17,  28.    Trial,  21. 

Nominal  Damages.  See  Appeal,  20,  21.  Eminxnt  Domain,  10,  18, 
2S,  33,  37.    Master  and  Servant,  3. 

Nonresident.    See  Schools  and  School  Dibtbiots,  1,  2,  4«  5. 
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Nonsuit.    See  Affeai^,  21.    DisiassAL  and  Nonsuit.    Bjecthzztt,  6. 
Injunction,  1.    Masteb  and  Ssbtant,  3,  9,  2L 

Notice. 

Of  assessment    See  Taxation,  6. 

Of  defects.    See  SAiiSs,  6,  7. 

Of  injury.    See  Insubanob,  2-5.    Ldotation  or  Aotionb. 

To  employee  of  danger.    See  Railboads,  6. 
Officsbs.    See  Municipal  Ck>BPOBATiON8»  2-6,  30-33. 
Oleomaboabinb.    See  Food. 
Opinion  Evidence.    See  Evidence,  11. 
Options.    See  Bbokebs,  1. 

ObDINANOBS.      See  MUNICIPAI.  Ck>BPOBATION8,  2. 

Obdinabt  Gabb.    See  Masteb  and  Sebvant,  6. 

PARENT  AND  CHILD. 

1.  The  rule  that,  when  a  child  remains  at  home  after  his  majority 

and  renders  ordinary  services  to  his  father,  no  contract  to  pay 
therefor  will  be  Implied,  but  an  express  contract  must  be  proven 
by  direct  and  positive  evidence  or  by  circumstantial  evidence 
equivalent  thereto.  Is  subject  to  the  exception  that  where  the 
services  are  rendered  In  reliance  upon  an  express  oral  con- 
tract to  deed  or  devise  real  estate,  although  the  promise  is  not 
enforceable  because  not  in  writing,  still  a  contract  to  pay  the 
reasonable  value  of  the  services  may  be  Implied  and  recovery 
had,  provided  the  express  promise  be  satisfactorily  proven. 
yo88  V.  yo99,  52 

2.  In  such  case  the  effect  of  the  void  contract  is  to  remove  the  other- 

wise conclusive  presumption  that  the  services  were  rendered 
gratuitously.  Ihid. 

3.  In  an  action  by  a  son  to  recover  for  services  performed  after 

the  son's  majority  in  working  on  the  father's  farm  under  an 
express  promise,  testified  to  by  the  son  but  denied  by  the  father, 
to  deed  the  son  the  home  farm,  the  mere  fact  that  the  duration 
of  the  services  was  indefinite  would  not  prevent  a  recovery. 

Pabol  Kvtdbncx.    See  Evidence,  9,  10.    Logs  and  Luhbeb,  4,  5. 
Pabties.     See  Appeai.,  2.     Cincellation  of  Instbuments,  2,  8. 
ELEcnoNS,  2.    Executors  and  Administbatobs,  5.    Municipal 

COBPOBATIONS,   40.      SCHOOLS   AND  SCHOOL   DlSTBIOTS,   5. 

Patents  and  Patent  Kiohts.    See  Municipal  Cobpobations^  21. 
Patbbnitt.    See  Bastabds,  2,  5,  6. 

PAYMENT. 
See  Bills  and  Notes,  8.    Mortgages,  2-8.    Municipal  Cobpobip 

TIONS,  39. 

1.  Where  a  bank  took  over  the  property  of  a  creamery  company, 
subject  to  contracts  with  the  patrons  for  milk  supplied,  and 
issued  its  checks  for  the  patrons'  shares  of  the  proceeds  of  but- 
ter manufactured,  such  checks  are  f^eld  not  to  constitute  pay- 
ment, but  merely  an  evidence  of  the  amount  of  money  whldi 
the  bank  held  belonging  to  each  patron.  Bmigh  v,  Earling,  565 
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2.  In  sucti  case,  where  the  bank  became  insolvent  and  i>ayment  of 
such  checks  was  refused,  and  it  appeared  that  prior  to  that 
time  the  bank  had  used  such  patrons*  money  for  other  pur- 
poses, the  bank  is  held  to  have  become  the  debtor  of  such  pa- 
trons as  much  as  any  of  its  other  creditors,  and  such  patrons 
had  a  right  to  stand  as  general  creditors  of  the  bank  and  share 
in  any  dividends  that  might  be  declared  out  of  its  assets.   Ibid. 

Penal  Actions.    See  Appeal,  20. 

Pknalties.    See  Appeal,  1. 

Pebsonal  IiTJUBiES.  See  Coktbacts,  6,  6.  Disoovebt,  1.  MAffTES 
AND  Servant,  4~30.  Municipal  Cobpobation8,  30-35.  Bail- 
BOADS.    Tbial,  15. 

PHYSICIANS  AND  SURGEONS. 
See  Counties,  1. 

Post-mortem  examinations:  Fees. 

1.  The  provisions  of  sec.  4870,  Stats.  (1898),  governing  compensa- 

tion to  physicians  for  post-mortem  examinations,  vest  in  county 
boards  power  to  fix  the  fee,  subject  to  the  limitations  that  it 
shall  be  reasonable  and  not  below  the  minimum  and  that  the 
action  of  the  county  board  in  fixing  the  fee  is  subject  to  review 
on  appeal  to  the  circuit  court    Quiffff  v.  Monroe  County,       122 

2.  PlaintifF,  a  physician,  by  direction  of  a  justice  of  the  peace  hold- 

ing an  inquest,  pursuant  to  sec.  4870,  Stats.  (1898),  performed 
a  post-mortem  examination  and  duly  filed  his  claim  therefor 
in  the  sum  of  $50  with  the  coimty  clerk.  The  claim  was  al- 
lowed by  the  county  board  at  the  sum  of  $10,  and  the  circuit 
court  on  appeal  found  that  the  amount  allowed  was  unreason- 
able and  allowed  the  claim  as  filed  in  full  with  interest  Held: 

(1)  The  finding  of  the  circuit  court  was  supported  by  the 
evidence. 

(2)  The  allowance  of  interest,  amounting  to  only  the  frac- 
tion of  a  dollar,  was  not  prejudicial  to  appellant,  especially  since 
no  objection  was  made  on  that  ground  in  the  court  below,  and 
the  respondent  on  the  hearing  oftered  to  remit  it  Ibid. 

3.  In  such  case,  it  appearing  from  the  findings  that  an  inquest  was 

being  held  when  the  post-mortem  was  performed  by  plaintiff, 
in  the  absence  of  objection  or  showing  to  the  contrary  it  is  pre- 
sumed the  inquest  was  being  lawfully  held.  Ibid. 

4.  Such  presumption  also  attaches  to  findings  that  plaintiff  was  sub- 

pisnaed  and  that  he  was  a  competent  physician.  Ibid. 

Plats.    See  Bound abies,  1-5. 

PLEADING. 

Form  and  allegation  in  general. 
1.  There  is  a  difference  between  denying  each  and  every  allegation 
in  a  pleading  and  denying  that  the  party  has  "any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  each  and  every 
allegation"  in  the  pleading.  The  latter  form  of  expression  is 
consistent  with  the  possession  of  knowledge  or  information  suf- 
ficient to  form  a  belief  of  every  allegation  in  the  pleading  ex- 
cept one,  and  affirms  the  lack  of  knowledge  or  information,  not 
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as  to  each  allegation,  but  as  to  "each  and  every  allegation.*' 
Herbst  V.  Land  and  Loan  Co.  502 

2.  The  mere  ayerment  of  a  pleader  that  acts  and  omissions  are 

fraudulent  adds  nothing  to  the  pleading,  nor  does  it  change  the 
essential  character  of  such  acts  and  omissions.  Ibid. 

£faift«;  General  denial.    See  Ejectment,  5.    Pleading,  1. 

Complaint.  See  Action.  Municipal  Cobforations,  3-6.  Schools 
AND  School  Distbicts,  4.    Tax  Deeds,  1,  4. 

3.  Where  the  ultimate  fact  essential  to  a  cause  of  action  is  brought 

into  existence  by  a  series  of  detail  acts  and  events,  it  is  entirely 
competent  and  sufficient  to  plead  those  detail  acts  according  to 
their  legal  effect.    Prentice  v.  Nelson,  456 

4.  Where  the  ultimate  facts  are  so  pleaded  in  a  complaint,  that  in- 

strument is  not  obnoxious  to  a  demurrer,  but,  at  most,  to  a  mo- 
tion to  make  more  specific  upon  a  showing  that  it  is  material 
to  the  understanding  of  the  controversy  that  some  or  all  of  the 
specific  acts,  conduct,  or  events  be  set  out.  Ihid. 

Answer.    See  Appeal,  3. 

Counterclaim:  Tort  in  action  on  contract, 

5.  In  an  action  on  a  promissory  note  defendant  counterclalmed,  set- 

ting out  a  good  cause  of  action  sounding  in  tort  No  objection 
in  that  regard  was  taken  by  demurrer  or  in  the  reply,  or  at 
all,  until  after  verdict.  Held,  that  thereby  plalntifT  waived  ob- 
jection that  the  counterclaim  was  not  pleadable  in  the  action. 
Randall  v.  Link,  280 

6.  In  such  case,  the  jury  having  found  in  defendant's  favor  on  the 

cause  of  action  set  out  in  the  counterclaim  and  in  plaintiff's 
favor  on  the  cause  of  action  set  out  in  the  complaint,  the  de- 
fendant's motion  for  judgment  for  the  excess  of  the  amount  of 
damages  assessed  in  his  favof  over  the  amount  found  due  on 
the  note  should  have  been  granted.  Ibid. 

[7.  Where,  in  an  action  on  a  contract,  the  defendant  sets  out  in  a 
counterclaim  a  cause  of  action  sounding  in  tort,  want  of  knowl- 
edge of  facts  showing  that  the  counterclaim  is  not  pleadable  in 
the  action  in  time  to  set  them  forth  in  the  reply  in  the  first 
instance  seems  to  be  good  ground  for  allowing  an  amendment 
upon  the  facts  being  disclosed,  if  seasonable  application  be 
made.]  Ibid. 

Reply.    See  Tax  Deeds,  4,  5. 

Demurrer.  See  Appeai.,  2,  12,  16,  27.  Counties,  4.  Equitt.  Mu- 
nicipal Corporations,  3-6.  Pleading,  4.  Schools  and 
School  Districts,  5.    Telegraphs,  6.    Tax  Deeds,  &. 

8.  A  demurrer  must  prevail  or  fall  by  the  face  of  the  pleading  to 

which  it  is  directed,  and  such  pleading  must  be  taken  as  it 
stands  when  the  demurrer  is  interposed,  unless  otherwise  au- 
thorized by  statute.    Oooding  v.  Boyle,  623 

9.  After  a  demurrer  is  interposed  the  pleading  demurred  to  cannot 

be  modified  by  motion  and  the  demurrer  then  apply  to  the  face 
of  such  modified  pleading.  Ibid. 

10.  A  demurrer  cannot  be  addressed  to  a  part  only  of  a  defense  al- 

leged. Ibid. 

11.  After  a  demurrer  to  an  answer  has  been  interposed  the  court 

cannot  examine  the  pleading  challenged  to  ascertain  whether 
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portions  of  the  facts  alleged  in  connection  with  the  defenae  de- 
murred to.  specifically  eliminated  by  the  demurrer,  are  rele- 
yant  and  material  to  the  defense  demurred  ta  Ibid. 

12.  Such  examination  would  make  the  demurrar  the  medium  of 

striking  out  irrelevant  and  redundant  pleading.  Ibid. 

13.  A  demurrer  does  not  reach  irrelevant  and  redundant  matter; 

that  must  be  accomplished  by  a  motion.  Ibid, 

Plxdgx.    See  Taxation,  6,  12.    Tbial,  8. 
PoLiCB  Power.  See  Constitutionai.  Law,  2-13.  Bstofpxi.,  2.  Food. 

MUWICIPAI.  CORPOBATIONS,   17,  2L 

P0S8BB8ION.    See  Advxbsx  Posssssion.    Chattsl  Mobtqaobs,  1-5w 
PosTDATBD  Chbok.    See  Bnxs  Aim  Notbs,  8. 

POST-MOBTBM.      See  COUlTTtES.     PHYBIOIAKS  Ain>  SUBOBONS. 

PBBLIMIN.UIY  iNJimcnoN.    See  Ikjunction,  7-9. 
Pbxsektment  fob  Paticxxtf.    See  Bnxs  Ain>  Notbs,  3-7. 
Pbesuicftions.    See  Bauks  aitd  BAHKnra,  6,  7.    Bnxs  aivd  Notb8»  7. 

Boundaries,  2,  4.     Chattel  Mortoaqbi,  8.     Ck>N8TiTunoBAi. 

Law,  3.    Discovery,  5.    Elections,  4.    Bmibbrt  Domaut,  11. 

Injunction,  10.     Parent  and  Chiid,  2,  8.     Phtsioiaiis  and 

SxTRQEONS,  3,  4.    Tax  Deeds,  4. 

Prima  Facie  Evidence.    See  Bnxs  and  Notes,  7.    Boukdabibb,  4. 
Master  and  Servant,  25. 

Prima  Facie  Nbqliqencb.    See  Master  and  Skbvabt,  21. 

Prima  Facib  Tttlb.    See  Ejectment,  2,  8. 

Principal  and  Agent.    See  Brokers.    Sales,  8. 

Probable  Cause.    See  Bastards,  6. 

Promissory  Notes.    See  Appeal,  18.   Bills  and  Notbb,  8.  Tbial^  8. 

Protest.    See  Bills  and  Notes,  3-7.    Taxation,  14-18. 

Proximate  Cause.    See  Master  and  Servant,  21.    Trial,  26. 

Public  Health.    See  Criminal  Law,  7,  9.    Food,  8. 

Public  Policy.    See  Husrand  and  Wdtb. 

Public  Property.    See  Municipal  Corporations,  7-11. 

Public  Sapety.    See  Food,  3. 

Public  Service.    See  Municipal  Corporations,  80-33. 

Qualification. 

Of  village  treasurer.    See  Municipal  Cobpobationb,  4. 

Of  voter.    See  Elections,  1. 

Quantum  Meruit.    See  Parent  and  Child,  1. 
QuiBTiNo  Title.    See  Mortqaobs,  6,  8.    Taxation*  17.    Tax  Dbed% 
4.6- 

RAILROADa 

Public  aid.    See  Estoppel,  5.    Tax  Deeds,  1. 
Bight  of  way.    See  Eminent  Domain. 
Operation:  Injuries  to  passengers.    See  Contracts,  5,  8. 
Same:  Injuries  to  employee. 

1.  In  an  action  for  the  negligent  killing  of  an  employee  of  a  rail- 
road it  devolves  upon  the  plaintiff,  under  the  hurden  of  estab- 
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lishing  the  facts  In  Issue,  to  produce  evidence  tending  to  show 
with  reasonable  distinctness  how  decedent  came  to  his  death. 
Schell  V.  Chicago  d  N.  W.  R,  Oo.  142 

2.  Such  burden  is  not  met  by  proof  which  is  as  consistent  with  a 

theory  that  the  death  was  due  to  a  cause  not  actionable  as 
with  a  theory  that  it  was  due  to  an  actionable  cause.         Ibid, 

3.  In  !such  state  of  the  proof  the  case  falls  to  come  within  the 

proper  province  of  the  Jury.  Jftitf. 

Same:  Contributory  negligence. 

4.  In  an  action  against  a  railroad  company  for  the  death  of  an  em- 

ployee, the  evidence,  stated  in  the  opinion,  is  held  to  require 
the  submission  to  the  Jury  of  the  question  of  the  contributory 
negligence  of  the  deceased.  Hemmingaen  v.  Chicago  4  N.  W, 
R.  Co.  412 

Same:  Assumption  of  risk, 

6.  In  an  action  against  a  railroad  company  for  the  death  of  an  em- 
ployee, a  notice  served  on  the  deceased  before  the  injury  to  the 
effect  that  there  were  obstructions  dangerously  close  to  the 
track  and  that  he  was  required  to  look  out  for  them,  there  be- 
ing no  claim  that  any  notice  was  given  the  deceased  of  the  par- 
ticular dangerous  condition  in  question,  is  held  Insufficient  as 
matter  of  law  to  charge  deceased  with  assumption  of  the  risk 
or  of  negligence  in  not  discovering  the  danger.  Hemmingaen 
V,  Chicago  d  N,  W.  R.  Co.  412 

Ratification.    See  Bbokers,  1. 

Keai,  Propsbty.  See  Adverbs  Possxssion.  BouifDABiss.  Bbobxbs. 
Cancellation  of  Instruments.  Drains  and  Drainage  Dis- 
tricts. Ejectment.  Emineint  Domain.  Estoppel,  S.  Gas,  2. 
Highways.  Mortgaqes.  Municipal  Corporations,  7-11.  Par- 
ent AND  Child.  Reformation  of  Instrumbiits.  Taxation, 
16,  17.    Tax  Deeds. 

Reasonable  Doubt.    See  False  Pretenses,  2. 

Reassessment.    See  Municipal  Corporations,  27. 

Receivers.    See  Banks  and  Banking,  1,  5,  8,  9. 

Recobdino  of  Instruments.    See  Tax  Deeds,  6. 

Redemption.    See  Mortgages,  10-13. 

REFORMATION  OF  INSTRUBIBNTa 

See  Cancellation  of  Instruments. 

1.  In  an  action  to  reform  a  mortgage  on  land  of  plaintifTs  wife,  the 

title  having  duly  passed  to  plaintiff,  it  appeared  that  both  the 
wife  and  the  mortgagee  were  dead.  Held^  that  plaintiff  irta 
not  a  competent  witness  to  communications  and  transactiofis 
with  those  deceased  persons.    Hagan  v.  McDermott,  490 

2.  In  an  action  to  reform  a  mortgage,  the  evidence,  stated  In  the 

opinion,  is  held  to  fall  to  sustain  findings  and  Judgment  award- 
ing the  relief  prayed.  Ibid, 

Regulations.    See  Master  and  Servant,  19-21. 

Release.    See  Contracts,  5,  6.    Eminent  Domain,  29. 

Repairs.    See  Municipal  Corporations,  18,  26. 
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Repeated  Tkespass.    See  Injunction,  2. 

Replevin.    See  Chattel  Mortgages,  1,  2. 

Reply.    See  Tax  Deeds,  4,  5. 

Representations.    See  Fbaud,  1,  2. 

Requests  for  Instructions.    See  Bastards,  7.    Eionent  DoicAnr, 
4,  35.    Trial,  11,  20. 

Res  Adjudicata.    See  Appeal,  26,  26.    Judgment,  11-13.    Munici- 
pal Ck)BP0RATI0N8,  36. 

Rescission.    See  Cancellation  of  Instruicbnts.    Fraud,  2.    Sales, 

3-8. 
Res  Gestji:.    See  Master  and  Servant,  14. 
Return.    See  Sales,  8. 

Rules  for  giving  warning.    See  Master  and  Servant,  19-21. 
Salary.    See  Municipal  Corporations,  1. 

SALES. 

Construction  of  contract:  When  title  passes.    See  Trial,  16-19. 

1.  In  an  action  for  the  conversion  of  certain  goods  purchased  by  the 

plaintiff  from  the  defendants,  evidence  as  to  the  conduct  of  the 
parties,  stated  in  the  opinion,  the  payment  of  the  purchase  price 
before  delivery,  and  the  control  of  the  transfer  and  shipment  of 
the  goods  by  the  plaintiff,  are  held  to  support  a  finding  by  the 
jury  that  the  parties  intended  that  the  title  to  the  goods  should 
pass  at  the  time  of  the  purchase.    Warshutosky  v.  Rosengarten, 

288 

2.  Where  a  bill  of  sale  has  been  duly  executed  and  delivered,  the 

cash  payment  agreed  upon  and  made,  and  the  notes  agreed  upon 
delivered,  so  that  the  consideration  has  passed,  nothing  fur- 
ther is  necessary  to  make  a  complete  transfer  of  title  to  the 
purchaser  and  entitle  him  to  possession.  James  Music  Co,  v. 
Bridge,  510 

Rescission  of  contract:  By  the  seller. 

3.  A  party  to  a  contract  cannot  rescind  and  affirm  In  the  same 

breath,  and  where  a  party  to  a  sale  seeks  to  hold  the  property 
as  security  for  the  payment  of  notes  given  for  the  purchase,  he 
elects  in  the  most  unequivocal  terms  to  affirm  the  sale.  James 
Music  Co,  V,  Bridge,  510 

4.  Where  a  party  to  a  sale,  with  full  knowledge  of  the  facts,  has 

elected  to  affirm  the  sale,  he  cannot  afterwards  rescind.     Ihid, 
Same:  By  the  buyer.    See  Trial,  16-21. 

5.  Where,  in  an  action  based  on  the  rescission  of  a  contract  for  the 

sale  of  a  horse,  the  evidence  Is  clear  that  the  contract  was 
wholly  made  on  a  day  mentioned  and  that  whatever  was  said 
relating  to  the  character  of  the  horse  which  could  have  been 
binding  upon  the  defendant  was  said  at  that  time,  It  is  not 
error  to  instruct  the  jury  that  anything  said  respecting  the 
character  of  the  horse  prior  to  the  time  of  the  contract  is  Im- 
material.   Sherwood  v.  Hulett,  661 

Same:  Notice, 

6.  Under  a  contract  for  the  sale  of  machinery  providing  that  if,  on 

starting  the  machinery,   it  should  not  work  well,  immediate 
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written  notice  must  be  given  to  the  "local  selling  agent  of  whom 
it  was  purchased/'  and  reasonable  time  allowed  to  get  to  it  and 
remedy  the  defects,  written  notice  is  not  necessary  where  the 
seller  acts  upon  verbal  notice  and  attempts  to  remedy  the  de- 
fects.   Hein  V.  Mildehrandtf  582 

7.  In  an  action  on  a  contract  for  the  sale  of  machinery  which  pro- 

vided for  Immediate  written  notice  of  defects  to  the  "local  sell- 
ing agent  of  whom  it  was  purchased,"  under  the  evidence, 
stated  In  the  opinion,  it  is  held  that  a  finding  that  the  plain- 
tiff was  such  agent  should  not  be  disturbed.  Ibid. 

Same:  Return  of  property:  Identity. 

8.  In  an  action  on  a  contract  for  the  sale  of  machinery  it  appeared 

that  the  buyer  returned  the  machine  to  the  residence  of  plain- 
tiff, an  agent  of  the  seller,  and  delivered  it  to  plaintlfTs  wife. 
On  the  trial  there  was  an  issue  as  to  the  identity  of  the  ma- 
chine produced  on  the  trial  with  the  one  delivered  to  plaintiff's 
wife.    Held: 

(1)  It  was  competent  to  show  that  the  machine  delivered  to 
plaintiff's  wife  by  the  defendant  was  the  same  machine  she 
turned  over  to  her  husband. 

(2)  When  defendant  left  the  machine  with  plaintiff's  wife  in 
the  absence  of  her  husband  and  for  her  husband,  for  the  pur- 
pose of  delivering  the  same  to  her  husband,  defendant  made  the 
wife  the  agent  of  her  husband. 

(3)  Under  such  situation  the  wife  might  testify  as  to  what 
took  place  at  the  time  the  defendant  left  the  machine  with  her. 

(4)  It  was  competent  for  the  plaintiff  to  show  what  the  wife 
did  by  way  of  turning  the  machine  over  to  her  husband. 

(5)  It  was  not  error  to  exclude  answer  to  the  question:  "What 
machine  did  [defendant]  leave  on  the  place?"  Hein  v.  Milder 
"brandtt  582 

Warranties.    See  Trial,  18,  19. 

9.  A  seller.  In  reply  to  a  buyer's  letter  of  inquiry  for  spruce,  offered 

to  sell  him  "owr  spruce  pulp  wood,  some  forty  cords,"  which 
offer  was  accepted.  There  was  no  pretense  that  the  wood  men- 
tioned in  Uie  seller's  letter  was  not  the  wood  that  was  delivered. 
It  .did  not  appear  that  the  wood  was  to  be  of  any  understood 
quality  or  of  any  particular  grade  or  quality  or  that  the  seller 
was  Informed  of  the  particular  use  to  which  the  wood  was  to 
be  applied.    Held: 

(1)  The  language  used  in  the  correspondence  related  to  the 
description  of  the  wood  in  order  to  identify  it,  and  was  not 
used  for  the  purpose  of  warranting  its  quality. 

(2)  There  was  no  implied  warranty  that  the  wood  mentioned 
in  the  correspondence  was  of  any  particular  quality  of  pulp 
wood.    Rollins  v.  Northern  L.  &  L,  Co,  447 

10.  Where,  in  an  action  based  on  the  breach  of  a  contract  for  the 

sale  of  a  horse,  the  plaintiff  grounded  his  case  from  first  to  last 
on  an  express  warranty  and  requested  submission  to  the  Jury 
upon  that  theory,  it  is  not  error  to  fail  to  submit  to  the  Jury 
the  question  of  implied  warranty.    Sherwood  v,  Hulett,        661 

Remedies  of  seller:  Stoppage  in  transitu. 

11.  In  order  to  give  the  right  to  stoppage  in  transitu  there  must  In 

fact  be  a  transit  between  buyer  and  seller — the  goods  must  be 
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in  the  possession  of  a  carrier  or  middleman, — and  tbe  buyer 
must  be  shown  to  be  actually  insolyent.  James  Music  Oo.  9. 
Bridge,  610 

SoALB  OF  Logs.    See  Loos  A2n>  Lttmbee,  1-4. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Free  Mgh  schooU:  Tuition.    See  Appeal,  2. 

1.  Ch.  188,  Laws  of  1901,  as  amended  by  ch.  329,  Laws  of  1903,  an- 

thorizing  persons  of  school  age  who  may  reside  in  any  town 
or  incorporated  village,  not  within  a  free  high  school  district, 
to  attend  a  free  high  school,  and  providing  for  the  payment  and 
collection  of  tuition  at  specified  rates,  is  a  valid  exercise  of 
legislative  power.    Columlius  v.  Fountain  Prairie,  693 

2.  Under  ch.  188,  Laws  of  1901,  as  amended  by  ch.  329,  Laws  of 

1903,  the  tuition  payable  by  scholars  nonresident  of  the  free 
high  school  district  where  they  attend  school  is  payable  to  the 
high  school  district  in  which  the  instruction  is  afforded,  and 
the  mere  fact  that  the  boundaries  of  the  free  high  school  dis- 
trict may  be  coterminous  with  those  of  a  city  does  not  merge 
the  corporate  personality  of  the  free  high  school  district  into 
that  of  the  city.  IWL 

3.  Sees.  417,  493,  Stats.    (1898),  and  other  statutory  provisions, 

stated  in  the  opinion,  Indicate  a  legislative  intent  to  treat  a 
free  high  school  district  as  a  <rtfa^-corporati(m,  a  somewhat  in- 
dependent unit  of  school  government,  whose  corporate  Identity 
is  not  merged  in  that  of  any  town,  city,  or  village.  IMcf. 

4.  In  an  action  prosecuted  by  a  city  to  collect  from  a  town  tuition 

payable  on  account  of  scholars,  resident  of  the  town,  who  have 
attended  a  free  high  school  maintained  in  such  city,  an  aver- 
ment in  the  complaint  that  at  the  times  mentioned  the  city  was 
conducting  and  maintaining  a  free  public  and  accredited  high 
school  under  the  laws  of  the  state  is  construed  to  mean  that  the 
city  had  established  a  free  high  school  district  by  vote  in  the 
manner  required  by  law.  JTMtf. 

6.  In  such  action  the  district  should  be  the  plaintiff,  and  a  general 
demurrer  on  the  ground  that  the  city  had  no  right  of  action 
against  the  town  under  the  statute  (ch.  188,  Laws  of  1901,  as 
amended  by  ch.  329,  Laws  of  1903)  should  have  been  sustained. 

JhiA. 
Selection.    See  Mabteb  and  Servant,  7-9. 

Servants.    See  Master  and  Servant. 

Set-sorew.    See  Master  and  Servant,  4. 

Sewers.    See  Municipal  Ck)RP0RATi0NS,  19,  20. 

Sidewalks.    See  Municipal  Corporations,  13,  16-18,  26. 

Slkeping-Cars.    See  Constitutional  Law,  9,  10,  12. 

Special  Assessments.    See  Municipal  Ck>RPOSATioirB,  14,  22-29. 

Special  Benefits.    See  Eminent  Domain,  24,  84-86. 

Special  Improvement  Bonds.    See  Municipal  COBPOHATiONa,  86. 
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SPECIAL  PROCBBDINGS. 
See  Apfeai.,  1. 

A  special  proceeding  is  one  either  entirely  outside  of  an  action, 
as  a  proceeding  for  contempt  or  to  condemn  land,  or  one  merely 
connected  with  an  action,  as  a  proceeding  by  one  not  a  party 
to  an  action  to  be  made  such.    Btate  v,  WiaconHn  Tel.  Oo,   335 

Speoiai.  Vkhdict.    See  Loos  Ain>  Luicbibb,  6,  7.    Tbial,  14»  28-26. 

Spegxtlattye  Damages.    See  Telbqeaphs,  8,  6,  7. 

Stabs  Decisis.    See  MumciPAL  Cobpobations,  36. 

State.    See  Bstopfel. 

Statute  of  Fbaui>s.    See  Contbaots,  1.    Pabbrt  ahd  Child. 

Statute  of  Lihitations.    See  LnaTATioK  of  AonoNS. 

STATUTES. 

ConstitutionaUty.    See  Constitutionai.  Law. 

Enactment:  Codification  of  judicial  rule$:  Negotiahle  inttrument 

lata.   See  Bnxs  and  Notes,  1-5. 
Mandatory,    See  Taxation,  10. 

Construction,  See  Appeal,  1,  8,  4,  29,  82-35.  Bail,  1,  2.  Bills  and 
Notes,  1-5.  Boundabies,  2,  8.  Canoellation  of  Instbuments,  2. 
Chattel  Mobtqages,  2,  8,  5.  Counties,  1,  8,  6.  Coubts,  1. 
DisooYEBY,  1,  2,  4,  6,  7.  Dbains  and  Dbainagb  Districts,  1. 
Ejectment,  1.  Elections,  1.  Eionbnt  Domain,  2,  7,  12,  16, 
17,  21,  36.  Executors  and  Aoministbatobs,  2.  Food.  High- 
ways. Indictment  and  Infobmation,  1,  8,  4,  6.  Insubance,  2. 
Intoxicating  Liquoes,  1.  Judgment,  10.  Limitation  of  Ac- 
tions. Logs  and  Lumbrb,  6,  7.  Mortgages,  10-12.  Munici- 
pal COBPOBATIONS,  1,  2.  4,  6,  12,  16,  18,  21,  22,  25,  29,  34,  36. 
Physicians  and  Subgeons,  1,  2.  Schools  and  School  Dis- 
TnicTS,  1-3,  5.  Telegraphs,  1.  Taxation,  2-11.  Tax  Deeds, 
2,  3. 

1.  The  common,  ordinary,  or  approved  meaning  of  words  In  a  legis- 

lative enactment  is  to  be  regarded  as  the  one  Intended  by  the 
law-givers,  unless  such  meaning  Is  inconsistent  with  the  mani- 
fest legislative  purpose,  but  technical  words  and  phrases  and 
such  others  as  may  have  acquired  a  peculiar  and  appropriate 
meaning  In  the  law  are  to  be  construed  and  understood  ac- 
cording to  such  peculiar  and  appropriate  meaning.  Bharpe  v. 
Hasey,  618 

2.  A  statute  is  to  be  interpreted  not  only  by  exact  words,  but  also 

by  its  apparent  general  purpose.    Davis  v»  Btate,  632 

STATUTES  CITED,  Bic 

Constitution  of  Wisconsin.  Session  Laws. 

Art.      I,  eec.    1      -       -       -    467    1852.  Ch.  361  -       -       .       .    643 

1870.     "88-        -       .       .618 
1870.  P.  &  L.  ch.  387      .       .       8 

1870.  P.  A  L.    "  887,800.16    7,18, 

14 

1871.  Cb.  137,  sec.  20     -       -    637 
1874.     "67-       -        -       -    59» 


I,  eec.  1 

-  467 

1,-7   - 

307,  309,  311 

I,  "  8   - 

-  307, 309 

I,  sees.  9, 13  - 

-  115 

I,8ec.22   - 

-  102 

VII,  "  8   - 

-  613, 615 

vni,  "  1   - 

-   -  467 
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STATUTES  CITED,  Etc.— con. 


Session  Laws — con. 


1874.  Ch. 

1874. 

1875. 

1876. 

1879. 

1882. 

1882. 

1882. 

1883, 

1883. 
1883. 

1S83. 

ISvSo.- 
1SS5. 
1885. 


1885. 

1889. 

1889. 
1889. 

1889. 

1891. 
1891. 
1891. 
1895. 
1897. 
189c). 
1899. 
1899. 
1899. 
1899. 
1899. 
1899. 
1901. 
1901. 
1901. 
1901. 
1901. 

1901. 
1901. 
1901. 

1903. 
1903. 
1903. 
1903. 
1903. 


67,  sabch.  XH  -  597 


126- 
323,  sec.  1 
132  - 
245  - 
10 


200,201 
.  602 
.  602 
-  602 

200,201 


221,Bubch.III,6ec.2  284, 
287 

221,  "  XII,  *•  2  284, 
287 
201 


29-   -   -   - 
152,  subch.  XIV, 

sec.  4  -  -  -  581 
181  -  -  -  -  597 
181,  subch.  Xin, 

sec.  13  -  -  599 
202-  -  -  -  201 
299  -  -  -  -  577 
299,  sec.  8  -  -  580 
441,  subch.  V,  sea 

27  -  -  16,17 
441,  subch.  XI,  sec. 

16  -  -  -  14 
184  -  -  -  543, 545 
184,8ubch.in,8ec.5  546 
184,  **    V,  sees. 

26, 33  -  .  -  645 
184,  subch.  Vn, 

sees.  16,  18-20  -  646 
124  -      225,  226,  235,  236 


124,  sec  63 
124,    *•  127 

22- 
354- 
140- 
214- 
229- 
286  - 
306- 
307- 
356  - 

71- 
104- 
151- 
188- 
235- 
278- 
342- 
345- 
465  - 

284- 


-  242 
242,  243 

-  642 

-  602 

-  618, 620 

-  601 

-  462, 465 

-  451 

-  384, 390 

-  625 

-  218,  219,  221 

-  543, 546 

-  497,  499,  501 

-  156,  157,  160 
693-4,  597,  599,  602 

-  322, 326 

-  470,  471,  474 

-  601 

-  601 
352,  357,  359-361, 
366,  368,  384,  390 

-  463, 464 
284,  sec.  2  462,  465,  467 
329  -  593,  594,  599,  602 
329,  sec.  2  -  -  600 
378-        -        -        -    464 


Session  Laws — con. 

1903.  Ch.  378,  see.  6  -  -    46B 

1903.     "    417-        -  •  462,465 

1905.     "308-       -  -  -41 

1905.     "497-       -  -  884,390 

1905.     "508-       -  -  -    465 


Reyibed  Statutes  of  1878. 
Section  2878  -       -       -       -    i 

Statutes  (1898  and  since). 

Sec 

12 254, 

69 

69,  subd.  2,  4 

417 603, 

490 

493 693, 

495 

eeid 

669,  subd.  2    -        -        -        - 
676 

677-       -       -86,87,122,125, 


684- 

759-        -       - 

881- 

893- 

925-30  - 
1040- 

1044  (Supp.  1906) 
1044a  (Supp.  1906) 
1056- 

1056  (Supp.  1906) 
1061  - 
1113, 1114 
1140  - 
1164- 
1178- 
1184- 
1188- 
1263    (Supp. 


122, 


457, 


-  283, 

-  214, 

-  462, 


463, 466, 468, 
-   462-466, 


614,  517, 518, 

-  502, 
-   646, 547. 

-  602, 
1906)  -   -  618, 


1346a  (Supp.  1906)  -   470,  471, 
1359-1388a  (ch.  64)    -  130, 

1379—16 

1379—18  -   -   -   -  135, 

1502 395, 

1548 62 

1636; 

1636J?  (Supp.  1906)  - 
1675-1684—6  (Supp.  1906)  218, 
1678—1  (Supp.  1906)  -  219, 
1678—2  (Supp.  1906)  -  219, 
1680  (Supp.  1906)  - 
1684—1  (Supp.  1906)  -  218, 
1684—2  (Supp.  1906)  -  218, 
1778 147, 


254 

2^ 
601 
602 
601 
601 
15 
89 
12H 
126 
128 
125 
436 
460 
190 
285 
216 
465 
465 
469 
464 
467 
546 
544 
520 
507 
548 
508 
620 
474 
134 
141 
141 
396 
1,65 
41 
41 
221 
223 
224 
222 
222 
222 
151 
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STATUTES  CITED,  Etc.— con. 
Statutsb  (1898  and  since)  —  con.   Statdtis  (1898  and  since)  —  con 


Sec. 

1836- 

1845>1849 

1848- 

1862- 

1863a 


Page. 

.  884, 392 

-  357 

-  869, 375 

356,  367,  368 

384,389 


1966— 49a  (Supp.  1906)  -  322,  326 

2310 27,81^86 

2313-   -   -   -  81,82,84,406 

2420 613,616 

2604 490,494 

2610 490,494 

2623 304 

2658 283 

2668,subd.  6  -   -   -   -  282 

2660 288 

2668 467,459 

2829 316 

2832 614,617 

2853 641 

2870-   .   -   -  31,33,84,69 

-  33 

-  .  662 

-  -   .  263 

-  253 

-  .   -  253 

-  134 

-  623, 626 

-  613, 616 

-  -   .   12 


Sec 

3165- 

3169- 

3754- 

3763- 

3826- 

3978- 

4031- 

4036- 

4069- 

4096- 

4141- 

4183- 

4222- 

4222,  subd.  6 


Page. 
.   192, 194-196 

-  192, 194-196 
452,  463,  466,  466 

-  -  466 

-  632, 637 

-  -  396, 396 

-  396, 396 

-  -    1,2,4 

-  297,  299.  496 

-  271,  279,  336 

-  648 

-  397, 400 

-  625, 627-529 
623^26, 529,  631 


2875- 

2878- 

2918,  Bubd.  3 

2920- 

2925- 

3042- 

3069- 

3073  et  ieq. 

3084- 


4224 626-628 

4224,  snbd.  2  523, 524,  626, 628^31 

4269 426,429 

4423-  -  ...  -  g35 
4607c        -        -        -      156,167,160 

4607d 161 

4668,4669         -        -       -633,638 

4669 632,637 

4706 632,638 

4737 633,638 

4816 499,601 

4816  (Supp.  1906)  .  497,499,601 
4870  -  -  122, 123, 126, 127, 180 
4971 620 


Stock  and  Stockholdxbs.    See  Taxation,  5,  12. 

Stoppagb  in  Transitu.    See  Sai.es,  11. 

Stbebt  Railways.     See  Bmhtent  Domain,  2,  3,  11-14,  16,  19,  21, 

23-26,  34. 
Stbsxts.    See  Eminent  Domain.    Mxtnioifal  Cobporations,  34. 
Substantial  Damages.    See  Eminent  Domain,  10,  37. 
Successive  Appeals.    See  Appeal,  26,  26. 
Suicide.    See  Insubancb,  6-10. 

SUPERINTENDINa  Ck>NTBOL.      ScC  MANDAMUS,  4. 

Supreme  Ck>UBT.    See  Appeal. 
Surveys.    See  Boundaries. 


TAXATION. 


See  Estoppel,  2-5. 
See  Municipal  Corporations.  14,  22- 


Nature  and  extent  of  power. 
Liability  for  tax  in  general. 

29. 

Same:  Property  liable  for  tax:  Place  of  taxation:  Qrain  in  wareJiou%e, 

1.  Where  one  buys  property  outside  of  the  state  and  stores  it  within 

this  state  awaiting  sale,  such  property  cannot  be  held  to  be 

in  transit  during  its  stay  in  this  state.    It  is  a  commodity  kept 

Vol.  134—47 
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for  sale  and  not  a  commodity  in  transit,  and  is  subject  to  taxa- 
tion in  the  proper  taxing  district  of  the  state.  State  ex  rel. 
Globe  Elevator  Co.  v.  Patterson,  214 

2.  Under  sec.  1040,  Stats.  (1898),  grain  owned  by  a  foreign  corpo- 
ration, purchased  outside  this  state  and  stored  in  elevators  In 
this  state  awaiting  sale  and  shipment  elsewhere,  is  subject  to 
taxation  in  the  assessment  district  where  located,  notwlth- 
standing  the  fact  that  the  owner  had  an  agent  in  charge  resid- 
ing in  another  district.  Ibid. 

[S.  Whether  such  agent,  who  had  no  real  possession  or  power  of  dis- 
position or  sale  of  the  grain,  but  was  subject  entirely  to  the 
orders  of  his  superior  who  lived  in  another  state,  was  an  agent 
within  the  calls  of  sec.  1040,  Stats.   (1898),  not  determined.] 

Ibid, 

4.  The  words  of  sec.  1040,  Stats.  (1898),  "excepting  grain  in  ware- 
house,'* are  held  to  constitute  an  exception  to  its  immediate  an- 
tecedent, "farm  products,"  and  not  to  the  whole  liat  of  property 
beginning  with  "merchants*  goods."  Ibid. 

Hame:  Exemptions.    See  Estoppel,  3.    Municipal  CJobporatioisb,  29. 

Assessment:  Credits:  Corporate  stock. 
6.  Under  sec.  1044,  Stats.  (Supp.  1906;  Laws  of  1899,  ch.  229,  and 
Laws  of  1903,  ch.  417),  shares  of  stock  of  a  corporation,  pledged 
as  collateral  security  for  the  repayment  of  loans  outstanding 
at  the  time  of  their  assessment,  are  properly  assessed  to  the 
pledgee.  The  pledgee  is  the  person  liable  to  the  municipality 
for  the  tax  and  has  his  remedy  against  the  pledgor.  Milicau- 
kee  V.  Wakefield,  462 

6.  Under  sec.  1061,  Stats.  (1898),  as  amended  by  sec.  2,  ch.  284, 
Laws  of  1903,  where  the  only  omission  of  duty  claimed  by  a 
taxpayer  was  omission  to  give  the  notice  required  by  sec.  1056, 
a  taxpayer  cannot  question  a  tax  levied  in  tfie  absence  of  af- 
firmative showing  that  he  made  the  statutory  sworh  statemoit 
to  the  assessor  and  appeared  before  the  board  of  review  and 
submitted  to  examination,  and  that  the  assessm^it  on  which 
the  tax  was  levied  was  greater  than  the  value  of  the  property 
thus  shown,  even  though  it  affirmatively  appears  that  the  tax- 
payer had  no  personal  property  subject  to  taxation.  Ibid. 

[7.  Statements  in  a  former  opinion  as  to  the  VBlidity  of  sec.  1061, 
Stats.  (1898),  as  amended  by  ch.  284,  Laws  of  1903,  withdrawn, 
without,  however,  intimating  any  opinion  upon  the  question  of 
constitutionality  one  way  ox  the  other.]  Ibid. 

8.  Sec.  1061,  Stats.  (1898),  as  amended  by  ch.  284,  Laws  of  1903,  is 

a  drastic  statute,  and  should  be  given  no  broader  scope  than 
its  terms  with  certainty  demand.  Ibid. 

9.  The  word  "prevented"  as  used  in  sec.  1056,  Stats.  (1898).  is  not 

used  in  its  exact  sense,  and  has  the  meaning  stated  in  the 
opinion.  Ibid. 

10.  In  order  to  determine  the  amount  of  money  and  credits  (except 
real-estate  mortgages)  for  which  any  person  should  be  assessed, 
sec.  1056,  Stats.  (1898),  provides  that  the  taxpayer  "shall  be 
required"  by  the  assessor  to  make  a  statement  thereof  under 
oath.  The  preceding  clause  of  the  section  provides  that,  in 
order  to  determine  the  amount  of  personal  property  other  than 
money  or  credits  for  which  such  person  should  be  assessed,  the 
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^  assessor  *'may"  examine  such  person  under  oath  as  to  such 
^  property.  Held,  that  the  difference  in  the  two  clauses  is  not  ac- 
cidental but  intentional^  that  the  words  "shall  be  required"  are 
mandatory,  placing  upon  the  assessor  a  statutory  duty  to  re- 
quire of  the  taxpayer  a  statement  under  oath  of  the  amount  of 
money  and  credits  for  which  he  should  be  assessed,  and,  if  the 
assessor  fails  in  such  duty,  that  the  situation  as  to  money  and 
credits  falls  within  the  clause  of  sec.  1061,  Stats.  (1898).  as 
amended  by  ch.  284,  Laws  of  1903,  providing  that  the  taxpayer 
may  in  an  action  question  the  amount  or  valuation  of  personal 
property  assessed  to  him.  Il>id. 

11.  In  such  case,  if  the  assessor  fails  to  perform  his  statutory  duty, 

the  taxpayer  is  Justified  in  believing  that  no  assessment  of 
money  or  credits  is  contemplated,  and  if,  under  that  belief,  he 
fails  to  present  himself  before  the  board  of  review,  he  is  "pre- 
vented" from  so  doing  by  "other  omission  of  duty  on  the  part 
of  the  assessor  or  of  such  board,"  within  the  calls  of  sec.  1061, 
Stats.  (1898),  as  amended  by  ch.  284,  Laws  of  1903.  Ihid. 

12.  In  an  action  attempting  to  enforce  an  unpaid  personal  property 

tax  against  the  defendant,  under  the  facts,  stated  in  the  opin- 
ion, it  is  held  that  a  Judgment  for  defendant  was  right.      Ibid. 

Collection  and  enforcement  against  personal  property:  Remedies  for 
wrongful  enforcement.    See  Estoppel,  2-5. 

13.  An  action  in  equity  will  not  lie  to  restrain  a  municipal  treasurer 

from  collecting  an  illegal  personal  property  tax.  A.  H.  Btange 
Co.  V.  Merrill,  514 

14.  The  proper  remedy  for  relief  against  an  illegal  personal  prop- 

erty tax  is  to  pay  the  same  under  protest  pursuant  to  sec.  1164, 
Stats.  (1898),  or  upon  duress  of  personal  property  and  then  sue 
at  law  to  recover  back  the  money.  Ihid. 

15.  Actual  seizure  of  property  is  not  necessary  to  pasnnent  of  a  tax 

under  protest.  If  the  property  Is  actually  in  duress,  payment 
for  the  purpose  of  releasing  the  same  is  involuntary  and  affords 
a  common-law  remedy  to  recover  back  the  money,  if  the  tax  is 
illegal.  Payment  to  prevent  a  threatened  or  impending  levy 
upon  the  property,  protesting  that  it  is  made  to  prevent  the  en- 
forcement of  the  tax  and  that  it  is  claimed  the  same  is  illegal, 
is  a  sufficient  payment  under  protest  to  satisfy  sec.  1164,  Statfi. 
(1898).  Ibid. 

16.  Illegal  taxes  on  realty  may  be  paid  under  duress  of  personalty  in 

case  of  a  seizure  to  enforce  the  tax  or  paid  to  prevent  an  im- 
pending seizure  to  remove  the  cloud  upon  the  title  to  the  prop- 
erty created  by  the  tax,  protesting  that  the  tax  is  illegal  and 
that  the  remedy  therefor  by  suit  to  recover  back  the  money  will 
be  resorted  to,  and  thereby  such  remedy  be  secured.  Ibid. 

17.  Notwithstanding  opportunity  for  a  person  whose  realty  has  been 

incumbered  by  the  levy  of  an  illegal  tax  thereon  to  pay  the 
same  under  duress  of  property  or  under  protest,  as  before  indi- 
cated, and  thereby  secure  a  remedy  as  before  suggested,  he  may, 
at  his  election,  proceed  in  equity,  while  the  tax  roll  is  in  the 
hands  of  the  collector,  to  remove  the  cloud  on  his  title  and,  in- 
cidentally, to  prevent  the  collection  of  the  tax.  Ibid, 

18.  In  case  of  an  equitable  action  in  the  circumstances  before  stated 

an  interim  injunction  should  be  granted  restraining  proceed- 
ings to  enforce  the  tax  pending  where  it  is  reasonably  probable 
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that  plaintiff  will  recover,  the  defendant  being  protected  by  a 
bond  against  being  prejudiced  by  the  re&traint  in  case  of  its 
appearing  that  such  protection  may  be  necessary.  Ibid. 

Special  assessments.    See  MtnviGiPAL  CJobforations,  2,  14,  22—29. 

Tax  certificates.    See  Muiticipal  Cobpobations,  22-29. 

TAX  DEEDS. 

Liability  for  tax:  Beneficial  oioner. 

1.  In  an  action  by  a  railroad  company  to  set  aside  tax  deeds  issned 

on  lands  lying  within  a  land  grant  made  by  Congress  to  the 
state,  and  by  it  granted  to  the  predecessors  of  plaintiff,  the  al- 
legations of  the  complaint,  stated  in  the  opinion,  are  Held  to 
show  that  plaintiff  was  the  beneficial  owner  of  the  lands  in 
question  and  that  such  lands  were  subject  to  taxation,  unless 
the  state  was  estopped  from  levying,  assessing,  and  enforcing 
the  payment  of  taxes  against  such  lands.  Chicago,  8t.  J*.,  Jf. 
rf  0.  R.  Co.  V.  Douglas  County,  197 

Tax  sales:  Default  of  purchaser. 

2.  The  word  "purchaser"  in  sec.  1178,  Stats.  (1898),  means  one  who 

has  made  a  completed  purchase,  and  not  a  mere  bidder  who  has 
forfeited  his  bid  by  failing  to  pay  for  the  tax  certificate  and 
who  never  obtained  a  delivery  of  the  tax  certificate.  HerJ>8t  v. 
Land  and  Loan  Co.  502 

3.  The  failure  of  a  county  treasurer  to  re-offer  land  for  sale  after  a 

bidder  at  a  tax  sale  has  defaulted  on  his  bid,  the  erasure  of  such 
defaulting  bidder's  name  from  the  certificate  of  sale,  and  the 
insertion  of  the  name  of  the  county  as  bidder,  do  not  constitute 
a  fraud  and  are  covered  by  the  limitation  of  three  years  pre- 
scribed by  sec.  1188,  Stats.  (1898).  Ibid. 
Same:  Defects  in  tax  proceedings:  Limitation  of  actions. 

4.  In  a  statutory  action  to  quiet  title  to  land  the  defendant  set  up 

as  a  defense,  and  also  by  way  of  counterclaim,  title  under  a  tax 
deed,  alleging  both  its  due  execution  and  recording,  and  therein 
pleaded  the  three-year  statute  of  limitations  in  support  of  such 
tax  deed.  There  was  no  specific  denial  in  the  reply  to  meet 
these  averments,  and  the  only  formal  defect  alleged  was  a  fail- 
ure to  state  in  the  deed  that  the  land  was  sold  to  one  R.  and 
that  the  grantee  in  the  deed  was  the  assignee  of  R.  It  was  fur- 
ther alleged  that  R.  was  the  purchaser  at  the  tax  sale,  had  de- 
faulted, and  that  the  county  treasurer,  without  re^ffering  the 
land  for  sale,  erased  R.'s  name  and  inserted  the  county's  name 
in  the  tax  certificate.    Held: 

(1)  Such  alleged  defect  was  in  fact  no  defect. 

(2)  Under  the  presumptions  of  law  created  by  statute  and 
attending  the  tax  deed  It  is  presumed  that  the  tax  deed  declared 
the  county  to  be  the  purchaser  at  the  tax  sale,  and  that  the 
grantee  therein  was  the  assignee  of  the  county. 

(3)  After  three  years  from  tho  time  of  recording,  the  tax 
deed  was  not  open  to  attack  on  the  ground  of  the  omissions  of 
the  county  treasurer,  nor  on  the  ground  of  the  alteration  of  the 
tax  certificate.    Herbst  v.  Land  and  Loan  Co.  502 

5.  In  such  case  a  general  demurrer  to  the  reply  was  properly  sus- 

tained, the  reply  admitting  that  more  than  three  years  had 
elapsed  since  the  recording  of  the  tax  deed  and  that  the  land 


Digitized  by 


Google 


Wis.]  IOTDEX.  725 


was  vacant  and  unoccupied,  and  failing  to  allege  that  the  tax 
deed  was  void  on  its  face,  or  to  take  issue  with  the  averment 
of  the  counterclaim  that  the  tax  deed  was  fair  on  its  face  and 
drafted  and  executed  in  accordance  with  the  statute.         Ihid, 

Recording:  Index, 

6.  In  an  action  of  ejectment  plaintiff  relied  for  his  title  on  the  rec- 
ord of  a  tax  deed,  stated  in  the  opinion,  the  lands  heing  and  re- 
maining vacant  and  unoccupied  and  the  tax  deed  having  heen 
issued  and  recorded  more  than  three  years  hefore  the  com- 
mencement of  the  action.  Held^  under  the  evidence,  stated  in 
the  opinion,  that  no  error  was  committed  in  awarding  judg- 
ment in  plaintiff's  favor  on  the  pleadings  and  findings  stated 
in  the  opinion.    Chase  v.  Maxcy,  435 

Techxicax  Delivery.    See  Chattel  Mortgages,  5, 

TELEGRAPHS. 

Operation:  Liahility  for  delivery  of  messages. 

1.  Sec.  1778,  Stats.  (1898),  making  telegraph  companies  liahle  for 

all  damages  occasioned  hy  failure  or  negligence  in  performing 
their  duty  to  correctly  transmit  and  deliver  messages,  has  re- 
moved, as  a  condition  of  liahility,  all  necessity  that  the  com- 
pany should  have  had  in  contemplation,  or  had  any  notice  or 
suggestion  of  probability  of,  such  damages  as  are  In  fact  occa- 
sioned.   Barker  v.  Western  Union  Tel.  Co.  147 

2.  In  an  action  against  a  telegraph  company  for  loss  claimed  to 

have  heen  suffered  by  reason  of  nondelivery  of  a  message.  It 
is  not  necessary  to  consider  whether  there  Is  anything  upon 
the  face  of  the  telegram  to  suggest  that  loss  will  be  suffered  by 
nondelivery.  Ibid. 

3.  Defendant  telegraph  company  failed  to  deliver  to  a  physician  a 

telegram  inquiring  whether  he  would  see  another  profession- 
ally. Held,  while  he  could  not  establish  by  his  own  testimony 
directly  that  he  would  have  made  pecuniary  gains  if  he  had 
received  the  telegram  and  was  prevented  from  so  doing  solely 
by  its  nondelivery  without  any  intervening  independent  cause, 
yet  plaintiff  might  establish  facts  from  which  the  Jury  might 
legitimately  infer  a  probable  course  of  conduct  which  would 
have  secured  him  such  gains.  Ibid, 

4.  An  intent  already  formed  is  a  fact  just  as  much  as  any  other 

physical  fact.  ^     Ibid. 

5.  In  an  action  against  a  telegraph  company  by  a  physician  for 

failure  to  deliver  a  telegram,  held,  on  demurrer,  that  the  com- 
plaint alleged  facts  sufficient,  if  established  by  evidence,  to 
justify  reasonable  inference  that  the  patient  would  have  taken 
treatment  of  the  plaintiff,  and  hence  that  the  plaintiff  would 
have  made  pecuniary  gains.  Ibid. 

6.  Such  complaint  is  not  open  to  challenge  on  demurrer  because 

the  damages  alleged  are  too  uncertain  and  speculative.      Ibid. 

7.  In  such  case,  on  the  ground  of  contract,  it  Is  held  that  enough 

was  alleged  in  the  complaint  to  enable  proof  that  plaintiff 
would  at  least  have  earned  compensation  for  the  journey  for 
consultation.  Ibid. 

TEiTPORARY  iNJUNCTio:^.     See  Injunction,  7-9.    Taxation,  18. 

Tender.    See  Mortgages,  13.  , 
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Town  Board.     See  Municipal  CJorporatiowb,  25. 

Towns.    See  Appeal,  2.    Manda'mus,  9. 

Transmutation.    See  Eminent  Domain,  14-16,  19-26. 

Treasurer.     See  Municipal  CJorporations,  3-6. 

Trespass.  See  Eminent  Domain,  7,  8,  12,  31-33.  Injuwction,  1-4. 
I*OG8  AND  Lumber,  6,  7. 

TRIAL. 

Reception  of  evidence.  See  Appeal,  1,  22.  Boundaries,  3.  Dis- 
coverv,  1.  Elections,  3,  4.  Evidence.  Food,  6,  7.  Insur- 
ance, 6.    Loos  AND  Lumber,  4.    Trover  and  Conversion,  1. 

Same:  Evidence  given  at  a  former  trial. 

1.  In  case  of  a  first  and  second  trial  of  an  action,  there  being  a  bill 

of  exceptions  duly  settled  and  made  a  part  of  the  record  con- 
taining the  evidence  given  on  the  former  and  sufficient  ground 
being  shown  upon  the  latter  for  reproducing  the  evidence  of 
any  witness  given  on  the  first,  that  may  be  done  by  reading 
from  such  bill,  though,  if  it  is  not  certified  to  contain  all  the 
evidence,  the  rest  thereof  may  be  shown  by  any  competent 
proof,  such  as  a  certified  transcript  of  the  court  reporter's  min- 
utes. Howard  v.  Beldenville  Lumber  Co.  644 
f!ame:  Objections. 

2.  It  is  not  good  practice  to  receive  incompetent  evidence  subject 

to  objection,  where  it  is  perfectly  plain  that  it  is  objectionable 
on  the  ground  stated,  and  there  is  no  suggestion  that  it  could 
become  competent  through  circumstances  not  then  disclosed, 
since  it  leads  to  confusion  on  the  trial,  casts  the  burden  of 
meeting  it  on  the  opposite  party,  and  is  liable  to  entail  useless 
expense  of  money  and  waste  of  time  in  fruitless  inquiry.  Hagan 
V.  McDermott,  490 

3.  A  question  asked  a  witness,  "You  acted  as  assistant  of  K.?"  is 

leading  and  objectionable  on  that  ground.    Hein  v.  Mildebrandt, 

682 

4.  A  question  asl^ed  a  witness,  "Whose  duty  was  it  to  set  up  and 

start  machines  and  see  that  they  worked  properly?"  under  the 
issues,  stated  In  the  opinion,  is  held  objectionable  as  calling 
for  a  conclusion.  Ibid. 

5.  Where  It  appeared  that  a  witness  has  been  thoroughly  examined 

by  direct  and  cross-examination  and  that  the  witness  was  one 
of  the  agents  who  sold  a  machine  to  the  defendant,  under  the 
evidence,  stated  in  the  opinion,  it  is  not  error  to  refuse  an  offer 
to  show  by  the  witness  that  it  was  no  part  of  his  duty  to  place 
in  order  or  repair  machines  about  which  complaints  were  made. 

Ibid. 

6.  Such  testimony  is  also  immaterial  under  a  holding  that  the  wit- 

ness was  the  local  selling  agent  who  made  the  sale.  Ibid. 

Arguments  and  conduct  of  counsel.    See  Appeal,  24. 

7.  Where  counsel  was  persistent  in  putting  substantially  the  same 

question  to  a  witness  several  times  in  succession  after  it  had 
been  ruled  improper,  an  admonition  of  the  trial  Judge,  stated 
in  the  opinion,  is  held  to  present  no  element  of  prejudicial  error. 
Hein  v.  Mildehrandt,  582 
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Taking  case  or  question  from  jury.  See  Bills  and  Notes,  8.  In- 
dictment AND  Information,  7.  Master  and  Servant,  11,  20, 
21,  29,  30.    Negligence.    Railroads,  3,  4.    Sales,  10. 

Same:  Dismissal  or  nonsuit.  See  Appeal,  21.  Dismissal  and  Non- 
suit. E3JECTMENT,  5.  Injunction,  1.  Master  and  Servant, 
3,  9,  21. 

Same:  Direction  of  verdict.  See  Appeal,  22.  23.  28.  Bills  and 
Notes,  8.  Brokers,  2.  Ejectment,  5.  Eminent  Domain,  10, 
18,  28.    Pood,  11.    Master  and  Servant,  4.  24. 

8.  In  an  action  against  an  accommodation  maker  of  a  promissory 

note,  pledged  as  collateral  in  violation  of  the  agreement  under 
which  it  v'-'-i  signed,  under  the  evidence,  stated  In  the  opinion, 
it  is  held  that  the  trial  court  properly  directed  a  verdict  for 
plaintifT  for  the  amount  unpaid  on  the  note.    Russell  v.  Scofteld, 

21 

9.  A  motion  to  direct  a  verdict  at  the  close  of  plaintiff's  testimony 

and  hefore  defendant  rests  his  case  is  premature.  It  is  not 
proper  to  direct  a  verdict  hefore  both  parties  rest.  Kaley  v. 
Van  Osirand,  443 

10.  Where  parties  disagree  in  their  recollection  covering  the  terms 

of  an  oral  contract,  the  terms  employed  and  the  construction 
of  such  terms  is  a  question  for  the  jury.  Ihid. 

Instructions  to  jury:  "Necessity. 

11.  Error  cannot  be  predicated  upon  failure  of  the  trial  court  to  In- 

struct upon  a  subject  in  respect  to  which  no  request  for  In- 
structions was  made.    Morrison  v.  Superior  W.,  L.  d  P.  Co.  167 

Same:  Form,  requisites,  and  sufficiency.  See  Appeal,  22.  Eminent 
Domain,  4,  5,  35.  False  Pretenses,  2.  Food,  5.  Gas,  2.  In- 
junction, 2-4.    Sales,  5,  10.    Trover  and  Conversion,  2. 

12.  Instructions  must  be  considered  as  a  whole,  and  a  clause  In  an 

instruction  separated  from  its  context  Is  not  to  be  condemned 
because  considered  by  itself  it  Is  Incorrect.  Morrison  v.  Supe- 
rior W.,  L.  d  P.  Co.  167 

13.  An  instruction,  for  the  purpose  of  testing  its  correctness,  must 

not  be  viewed  independently  of  the  situation  actually  dealt 
with  thereby.  Ibid. 

14.  While,  in  summing  up  the  evidence  relative  to  each  separate 

question  of  a  special  verdict,  the  use  by  the  court  of  the  ex- 
pression "the  plaintiff  claims"  or  "the  defendant  claims"  is  not 
approved,  its  use  cannot  ordinarily  be  considered  prejudicial 
error.     Oussart  v.  Oreenleaf  Stone  Co.  418 

15.  Where,  in  an  action  for  personal  injuries,  In  the  charge  to  the 

jury  the  court  gave  correctly  the  rule  as  to  the  duty  of  plaintiff, 
after  the  injury,  to  reduce  the  injury  by  proper  care  and  at- 
tention to  and  medical  treatment  of  the  injured  member,  and 
thereafter,  in  response  to  interruptions  of  counsel  on  both  sides 
by  oral  suggestioms,  gave  partial  and  incomplete  statements  of 
the  rule,  such  conduct  does  not  constitute  prejudicial   error. 

IMd. 

16.  Where,  in  an  action  for  the  purchase  price  of  a  machine,  it  ap- 

peared that  the  purchaser  in  case  of  defects  was  to  render  "nec- 
esfeary  and  friendly  assistance."  a  phrase  used  by  the  trikl  court 
in  its  instructions  to  the  jury,  "with  such  proper  assistance 
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from  the  defendant  as  was  necessary,"  is  held  broad  enougrli  to 
cover  and  Include  what  was  intended  by  the  words  of  th.e  con- 
tract and  to  have  been  so  understood  by  the  jury.  Hein  v. 
Mildel)randt,  582 

17.  In  an  action  for  the  price  of  a  machine  sold  under  a  warranty 

that  it  would  do  "good  work"  if  used  according  to  printed  di- 
rections, an  instruction,  stated  in  the  opinion,  is  held  sufB- 
cient.  Hfid, 

18.  In  an  action  for  the  price  of  a  machine  sold  under  a  warranty, 

stated  in  the  opinion,  where  written  notice  had  been  waived, 
it  is  liot  error  to  fail  to  state  the  period  from  which  a  reason- 
able time  to  remedy  the  defects  should  be  computed,  since  it 
was  clear  from  the  evidence  and  the  charge,  stated  in  the  opin- 
ion, that  such  time  should  be  computed  from  the  time  when  the 
seller's  agent  examined  and  operated  the  machine  with  a  view 
of  ascertaining  whether  it  was  defective.  Ibid, 

19.  In  such  case  instructions  to  the  jury,  stated  in  the  opinion,  are 

held  not  open  to  the  criticism  that  they  authorized  the  jury  to 
find  that  the  warranty  might  be  changed  or  the  reasonable  time 
abridged.  Ibid. 

20.  In  such  case  it  is  held  that  requested  instructions,  stated  in  the 

opinion,  were  properly  refused.  Ibid. 

21.  In  such  case,  it  appearing  that  there  had  been  a  fair  trial,  It  was 

held  that  the  court  did  not  err  in  refusing  to  set  aside  the  ver- 
dict and  grant  a  new  trial.  Ibid. 

Same:  Correction  of  erroneous  instruction, 

22.  An  erroneous^'instruction  on  the  question  of  the  burden  of  proof 

is  not  corrected  by  a  subsequent  clause  which  places  the  burden 
of  proof  on  both  sides  at  once.    Jackman  v.  Inman,  297 

Same:  Reqtiests  for  instructions.     See  Cbiminai.  Law.     Eioi^e^t 
Domain,  4,  35.    Trial,  11,  20. 

Verdict:  General  verdict.    See  Appeal,  17.    Ejeotmsnt,  2,  4.    Tkial, 
21. 

Same:  Special  verdict.    See  Logs  and  Lumber,  6,  7.    Trial,  14. 

23.  It  is  not  error  to  refuse  to  submit  a  requested  question  as  part 

of  a  special  verdict  where  the  special  verdict  returned  amply 
included  the  idea  covered  by  the  question  asked  to  be  submitted. 
Hemmingsen  v.  Chicago  d  N.  W.  R.  Co.  412 

Same:  Duplicity, 

24.  Two  distinct  issues  of  fact  should  not  be  embodied  in  one  ques- 

tion of  a  special  verdict.  If  they  are  so  embodied  and  are  ex- 
pressed in  the  disjunctive,  and  the  error  is  not  rendered  harm- 
less by  Instructions  or  something  in  the  record,  the  defect  is 
fatally  prejudicial.     Howard  v,  Beldenville  Lumber  Co.      644 

25.  "When  two  propositions  of  fact  are  embodied  in  the  disjunctive 

in  a  question  of  a  special  verdict,  and  there  is  no  evidence  as 
to  one  of  them,  and  the  jury  are  expressly,  or  in  effect,  in- 
structed to  answer  only  as  they  shall  find  respecting  the  other 
proposition,  the  duplicity  is  harmless.  Ibid, 

56.  All  elements  of  proximate  cause  may  be  submitted  to  the  jury 
as  involved  in  a  single  issue  of  fact  Ibid. 
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Trial  by  court:  Findings.    See  Appeai,,  4,  5.  7,  14,  15,  18,  19.    Abbi- 

TBATIOir  AND  AWARD,   4.      BANKS  AND   BANKING,  1.      BILLS  AND 

NoTis,  3.  Chattel  Mobtgaoes,  1.  Masteb  and  Sebyant*  1, 
15.    Mobtgages,  3. 

TROVER  AND  CONVERSION. 
See  Banks  and  Banking,  4,  6,  7.    Sales,  1. 

Actions:  Evidence,    See  Evidence,  3-6. 

1.  Where,  In  an  action  for  the  conversion  of  a  quantity  of  logs,  the 

defendant,  concededly,  had  asserted  dominion  and  control  over 
the  logs,  its  subsequent  conduct,  even  after  the  commencement 
of  the  action,  in  appropriating  the  logs  is  admissible  as  giving 
color  to  such  prior  acts.    Taylor  v.  Tigerton  Lumber  Co,       24 

2.  Where  the  fact  that  defendant  Intentionally  appropriated  a  quan- 

tity of  logs  as  Its  own  and  excluded  plaintiffs  therefrom,  with 
knowledge  of  their  claim,  before  suit,  was  admitted,  it  is  not 
prejudicial  error  to  instruct  the  Jury  that  defendant's  acts  con- 
stituted conversion  instead  of  evidence  of  conversion.        Ibid. 

Tbtjst  Funds.    See  Banks  and  Banking,  5-9. 

Tbusts  and  Tbustebs.    See  Municipal  Cobpobations,  7-11. 

Tuition.    See  Appeal,  2.    Schools  and  School  Distbiots,  1,  2,  4,  5. 

Usage  and  Custom.    See  Bills  and  Notes,  4-6. 

Vacating  Judgicents.    See  Judgment,  8-10. 

Vabiancb.    See  False  Pbetenses,  1.    Indictment  and  Invobmation. 

Vendob  and  Pubohaseb  or  Land.    See  Bbokebs. 

VBNITB. 
See  Mandamus,  4. 

Venue,  like  all  other  issuable  facts  in  criminal  cases,  must  be 
proven  beyond  a  reasonable  doubt    Davis  v.  State,  632 

Vebdict.    See  Appeal,  17.    Ejectment,  2,  4.    Tbial,  21.  23-26. 

Vebification  of  claim.    See  Counties,  3,  4. 

Veto.    See  Municipal  Corporations,  2. 

Villages:  Treasurer's  bond.    See  Municipal  Corpobationib,  3-6. 

Voters.    See  Elections. 

Wages.    See  Masteb  and  Sebvant,  1-3. 

Watvbb.     See  Appeal,  9.     Jury,  2.     Mandamus,  7.    Masteb  and 

Sebvant,  19-23.    Pi.eading,  5. 
Wabrantt.    See  Sales,  5,  9,  10.    Trial,  18,  19. 

WITNESSEa 

Attendance,    See  Continuance. 
Production  of  documents.    See  Discovert,  2-7. 
Competency:  Husband  and  wife.    See  Sales,  8. 
Same:  Experts.    See  Evidence,  11. 
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Same:  Transactions  with  persons  sis^oe  deceased.     See  Bzsoutobs 

AND  AdMIKISTRATOBS,  9.     ReFOBMATION  of  IireTBUMBNTS,  1. 

In  an  action  on  a  $200  promissory  note  by  the  trustee  of  a  de- 
cedent's estate,  testimony  of  the  defendant,  stated  in  the  opin- 
ion, is  held  inadmissible  under  sec.  4069,  Stats.  (1898).    Jack- 
man  V.  Inman,  297 
Examination.    See  Discovibt,  1.    Pood,  6,  7.    Tbial,  2-5. 
Cross-examination.    See  ESyidenob,  3,  4.    Trial,  5. 
Credibility.    See  Bastabds,  1,  3,  4.    Bvidbnoe,  3,  6. 
Words  aistd  Phrases. 

Accident.    See  Insurance,  8. 

Account.    See  (Bounties,  1,  2. 

Agent,  in  statute.    See  Taxation,  3. 

Assault.    See  Assault  and  Battery,  1. 

Battery,  in  statute.     See  Assault  and  Battery,  2. 

Building  or  fixture  used  for  the  purpose  of  trade  or  manufacture, 
in  statute.    See  Highways. 

Business  hours  of  a  bank.    See  Bills  and  Notes,  5. 

Compensation,  in  statute.    See  Municipal  Ck)RPORATioN8,  1. 

Conviction.    See  Indictment  and  Information,  5. 

Death  by  suicide,  sane  or  insane^  in  insurance  policy.    See  iQSUBr 
ance,  7,  9. 

Ditto  marks.    See  Abbreviations,  2. 

Excepting  grain  in  warehousCy  in  statute.     See  Taxation,  4. 

Immediate,  in  insurance  policy.    See  Insurance,  4. 

Local  affection.    See  Insurance,  1L 

Local  disease.    See  Insurance,  11. 

Other  omission  of  duty  on  the  part  of  the  assessor  or  such  hoard 
of  review,  in  statute.    See  Taxation,  11. 

Person  aggrieved.  In  statute.    See  Appeal,  33-35. 

Place  of  manufacture.    See  page  618. 

Place  of  trade.    See  page  618. 

Prevented,  in  statute.    See  Taxation,  9,  11. 

Purchaser,  in  statute.    See  Tax  Deeds,  2. 

Rendering  the  surplus  money,  if  any  there  he,  to  the  person  de- 
positing the  same,  in  statute.    See  Bail,  2. 

Salary,  in  statute.    See  Municipal  Corporations,  L 

Sale,  in  statute.    See  Mortgages,  12. 

Shall  he  required,  in  statute.    See  Taxation,  10. 

Special  proceeding.    See  Spbclal  Proceeding. 

Suicide.    See  Insurance,  8. 

Which  slMll  he  in  imitation  of,  in  statute.    See  Food,  9. 

Yellow  hutter.    See  Food,  4,  5. 
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